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RULE OF COURT. 


Rule No. 9 has been amended since the publication of 
‘Volume XXXT to read as follows: 


9. Briers.—In all cases brought into the court upon 
error or appeal the plaintiff in error or appellant shall, at 
least twenty days prior to the week in which the case shall 
be entered for hearing, furnish to the opposite party, or to 
his attorney of record, a printed copy of his brief of points 
and authorities relied on; and within fifteen days thereafter 
the defendant in error or appellee shall furnish the plaintiff 
in error or appellant, as the case may be, a printed copy of 
his brief of points and authorities relied on; and each 
party shall, before the argument of the cause, file with 
the clerk of this court six copies of his brief aforesaid, . 
one for each judge of the court and the others for the 
reporter, and the party bringing the case into this court 
shall hold the affirmative. And in original cases briefs 
must be filed by the plaintiff and defendant in the 
same manner as in cases on error or appeal. The briefs 
required by this rule shall be confined solely to the points 
of law made on behalf of the party filing the briefs, and 
the authorities cited in support thereof, and shall refer to 
the page of the record by number where each question 
under discussion arises. In citing authorities the names of 
parties, volume, and page of reports, or, if a text-book, 
the page and number of the edition must be given. 


2 (vii) 


The syllabus in each case was prepared by the judge 
writing the opinion, in accordance with rule 20. 


A table of statutes and constitutional provisions cited, 
construed, etc, numerically arranged, will be found on 
page Xxxv. 
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CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, A. D. 1891. 


PRESENT: 


Hon. AMASA COBB, Cuter Justicr. 
“ SAMUEL MAXWELL, 


“ TL. NORVAL, { Jopans. 


Lincotn Narionat Bank v. R. L. Davis. 


[FiLep May 6, 1891.] 


Opinion Evidence. In an action of replevin of live stock, in- 


cluding a gray mare thirteen years old,and otherwise described, 
the defendant having called and examined twelve witnesses (as 
to the value of the stock), all of whom were neighbors of the 
original owner and mortgagor of the stock, and were acquainted 
with the quality and value of it, and testified accordingly, the 
plaintiff offered in rebuttal a witness who testified that he had 
been in the stock business exclusively for the last five years, and 
was acquainted with the market value of horses and neat cattle 
in the fall of 1887, but had never seen the stock in controversy. 
The plaintiff put the Q. What was the value, at that time, ofa 
gray mare thirteen years old, weight about 1,100 or 1,200 pounds, 
without any blemish? To which, as incompetent and imma- 
terial, objection was made and was sustained. Held, No error. 
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Lincoln Natl, Bank v. Davis. 


Error to the district court for Butler county, Tried 
below before Post, J. 


Matt Miller, for plaintiff in error. 


S. H. Steele & Bro., contra, cited: Hartford Pro. Ins. 
Co. v. Harmer, 2 O. St.,452; Hastings v. Steamer, 10 Cal., 
341; 1 Thomp., Trials, sec. 605; Grisby v. Clear L. W. 
Co., 40 Cal., 396; Enright v. 8S. F. & 8. J. RB. Co., 33 
Id., 230; Alexander v. Jacoby, 23 O. St., 358; Gouge v. 
Roberts, 538 N. Y.,619; Color Print. At. Co. v. Brown, 37 
N. Y. Super. Ct., 433; Orr v, Mayor, 64 Barb. [N. Y.], 
106. 


Coss, Cu. J. 


The plaintiff in error on January 26, 1889, brought its 
action in replevin in the district court of Butler county, 
against R. L. Davis, defendant in error, alleging that it is 
the owner of the following goods and chattels: 


Articles, Description. Value. 
One gray mare ....... sesesseeseeee| Twelve years old, ‘‘ Kit ”’...] $100 00 
One gray MALE .....ssesceesessscess Ten years old, ‘‘Gin’’.,......| 100 00 
One gray horse .......cececcessssees Five years old, ‘‘Cub’’...... 100 00 
One gray Mae ..........006 aidskue Four years old, ‘‘Bird’’.....| 125 00 
One gray horse ........secceseeeeeee Three years old, ‘' Gip”?.....) 125 00 


Two yearsold, “ Flory ”.....! 100 00 


One gray MATEC........ceeceeese coere 
Two years old, “Prince’’...| 100 00 


One gray horse 


One black and white cow........ Three years O1d..........0.c000 40 v0 
One red cow with white face...} Three years old 40 00 
One dark red COW..........seeceeee 35 0) 
One red heifer............00ecceeeees 30 00 
One red heifer...........cccceesceees 20 00 
Two red yearling steers......... 40 00 
One red steer Calf.............0000 14 00 
One thousand bushels of corn...| .....-cecesceeees 


II. That the defendant wrongfully detains the same 
from the plaintiff’s possession, and has so detained the 
goods and chattels for days, to its damage $ . Itthere- 


Vot. 32] JANUARY TERM, 1891° 3 


Lincoln Natl. Bank v. Davis. 


fore brings suit for the return of the goods and chattels, or 
for the value thereof, and for its damages and costs. 

The defendant answered in a general denial, and asked 
judgment for the return of the property, or the value 
thereof, and damages for the taking and detention. 

There was a trial to a jury on June 25, 1889, with ver- 
dict for the defendant, with the value of the property and 
damages for the detention assessed at $1,002.60. 

The plaintiff’s motion for a new trial was overruled, 
and on July 3, 1889, judgment was entered on the ver- 
dict, to which the plaintiff excepted on the record, and as- 
signs errors on the trial. 

1. The court erred iu refusing the introduction of court 
journal record, showing a decree in its favor against de- 
fendant, entitling it to the possession of the property, based 
on the note and chattel mortgage under which it claims, 

2, In instructing the jury to find for the defendant. 

3. In giving instruction No. 3 of its own motion. 

4. In refusing the introduction of the chattel mortgage 
on which plaintiff’s cause of action is based, and upon 
which decree had been rendered. ; 

5. In refusing to allow plaintiff to show by the witness 
Derby what was the average value of horses, cows, and 
steers in Butler county during the fall of 1887, and the 
spring of 1888, the witness having dealt exclusively in 
horses and cattle for the last five years. 

6. In taking notice of the pretended mandate claimed 
to have been issued to the district court. 

7. In overruling the motion for a new trial. 

The plaintiff in error, in submitting the case to the 
court, opens its brief with the following statement : 

In 1888 plaintiff in error commenced an action in equity 
to foreclose a chattel mortgage, in the district court of Butler 
county, given by defendant in error to one M. F. Nelson, and 
by Nelson assigned to plaintiff herein before that action was 
reached for trial, Plaintiff became alarmed lest these chat- 
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tels should be spirited away, and demanded possession, which 
was refused, thereupon the property was taken by replevin. 
By agreement of the parties the replevin action was passed 
and continued to await the final result of the foreclosure 
proceedings, which was finally determined in this court 
(25 Neb., 376) in favor of Davis, this court holding that, 
under the evidence, there was usury in the transaction, and 
that the plaintiff in error herein was not a bona fide holder 
‘for value, and directing the district court to dismiss the 
action. After the reversal of the equitable action, the 
parties could not agree on the value of the property, and 
therefore concluded to try the question of damages in the 
replevin action. It is for errors occurring in this case that. 
we now ask the protection of this court. 

In the case cited between the parties, decided at the Jan- 
uary term, 1889, and reported 25 Neb., 376, the conclu- 
sions of the court are stated in the opinion by Justice 
MAXWELL in language as follows: “ Where a bona fide 
holder takes a note misappropriated, fraudulently obtained, 
or without consideration, as collateral security, he holds it 
for the amount advanced upon it, and no more. * * * Many 
other cases to the same effect may be cited. The law regu- 
lating the rate of interest is one to be observed like any other 
statute. Where, however, usurious interest has been taken 
the law imposes a penalty upon the lender, of the loss of 
all interest, and cost of suit. This he cannot evade by a 
mere transfer of the obligation. The purchaser must in 
fact have become the owner, and the consideration actually 
paid, and it must have been purchased before due, and 
without notice of a defense to it. A transaction where 
neither the buyer nor the seller can tell what was paid for 
the note, and where the note immediately after its receipt 
was returned to the seller for collection, or other purposes, 
falls far short of showing a bona fide transaction. The 
evidence therefore fails to show that the bank purchased 
the note in good faith, It also does show that it is amply 
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‘protected by the broad guaranty of the indorser, in case it 
fails to recover on the note ir question. As the evidence 
shows that $254 has been paid, which is in excess of the 
principal loan, the debt ‘has been fully satisfied, and the 
plaintiff can recover nothing. The judgment of the dis- 
trict court is reversed and the action dismissed.” 

Under this judgment the note and chattel mortgage (of 
the property replevied) were nullities; the judgment below 
was reversed, and the cause of action dismissed as satisfied. 
No element of that action was competent to be given in 
evidence in the present inquiry of the value of the prop- 
erty replevied, and all were properly excluded. The first, 
second, and fourth errors are therefore overruled. 

The bill of exceptions, brought up by the plaintiff in 
error, fails to present any instructions of the court to the 
jury, and that complained of is not before the court. The 
third error is therefore overruled. 

The counsel for the plaintiff in error states in his brief, 
2d paragraph of 2d page, that “while there is a number 
of probably fatal errors, he relies exclusively on one (No. 
5), the exclusion by the court below of the evidence of the 
witness C. W. Derby, called by the plaintiff in error, as to 
the value of the property which had been converted by 
plaintiff at public sale, under the terms and conditions of 
the chattel mortgage. 

The defense had called and examined twelve witnesses, 
farmers and neighbors of that vicinity, who had known 
the stock, and none of them valued it at less than $900, 
on November 5, 1887, when the property was seized, one 
year and eight months prior to the trial and judgment. 

The witness Derby was called in rebuttal by the plaintiff, 
and testified that he had been in the stock business exclu- 
sively, and had given his entire attention to it for the last 
five years, and was acquainted with the values of property in 
‘the fall of the year 1887. The witness was asked the fol- 
Jowing question: “ What was the, what would be the, value 
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at that time of one gray mare, thirteen years old, of aver- 
age weight of about 1,100 or 1,200 pounds, and without any 
blemishes or anything of that kind, on the market?” To 
which objection was made as incompetent and immaierial, 
and objection sustained. The witness was again asked the 
question, “Well, Mr. Derby, from the fall of 1887 to the 
spring of 1888, what would a mare about thirteen years 
of age, weighing about 1,200 pounds, with an eyesight 
good and no blemishes, be worth; what was her price on 
the market at that time?” To which objection was made 
that the testimony offered was not proper rebuttal evidence, 
and should have been inquired of in the case in chief; that 
it was incompetent and immaterial as expert testimony, 
and objection sustained. 

The objection is made to the testimony that the time pro- 
posed to establish the value of the property was not the 
same timeof valuation by the defendant’s witness, the first 
week of November of that year; from the fall of that year 
to the spring of the next year is indefinite, and overreaches 
the period of inquiry and the time of valuation. It was 
not in rebuttal of the evidence already given, and in the 
words proposed was properly overruled. The question, if 
allowed and answered, did not include the quality of a 
“good breeding mare, raising a colt yearly and doing half 
the work of a team,” as had been given in evidence, which 
left the question, as proposed, immaterial to the issue to 
be met, the rebuttal of the defendant’s proof. 

Whether expert testimony was admissible as to the gen- 
eral average value of horses and neat cattle in this trial is 
more doubtful. It was the opinion of a dealer buying at 
the lowest price and seeking the best chances of selling for 
a market, which was sought to be introduced ‘against the 
opinion of farmers and neighbors acquainted with the 
quality of the stock. This fact is offered as an argument 
against the defendant’s proof and the verdict of the jury. 
But we have nearly always considered that the testimony 
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of farmers and neighbors, given under oath at a trial, as to 
the value of farm products, horses, and cattle in controversy 
was the truest and most accurate appraisement to be ob- 
tained. We have seldom known such testimony to be im- 
peached, overthrown, or doubted. The opinion of a dealer, 
not a producer and breeder, would seem not to be more 
impartial or of greater weight. It was held, abstractly, in 
the case of Hartford Insurance Co. v. Harmer, 2 O. St., 
452, by Ranney, J., that “opinions are only admissible 
where the nature of the inquiry involves a question of sci- 
ence or art, or of professional or mechanical skill; and 
then only from witnesses skilled in the particular business 
to which the question relates.” The application of this rule, 
in the case cited, was to the offer of the opinions of dis- 
tant insurance agents, as experts, as to the probable origin 
of a local fire, and the risk of the defendant under the 
policy and the conditions stated, tending to relieve the un- 
derwriters. The testimony of experts was excluded. 

In the case of Hastings v. The Steamer U. S&., 10 Cal., 
341, “Where, inan action to recover damages occasioned from 
the detention of the plaintiff by the defendant, a witness 
was permitted to give his estimate of the value of plaint- 
iff’s services per day, which he placed as high as $100, and 
stated, as grounds for his opinion, that the plaintiff was a 
speculator, possessed of large property, money in stocks, 
rents and other sources of income, and frequently made 
from one to five hundred dollars per day, on the motion to 
exclude the testimony Field, J., said that the opinions of 
witnesses are generally admissible only when they relate to 
matters of science or art, or to skill in some particular 
profession or business, and that the testimony was inad- 
missible. 

A law writer of some repute has laid it down, as to the 
examination of experts, that “hypothetical questions must 
not embrace matters within the range of ordinary human 
experience, because as to such matters the opinions of the 
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a 


twelve men in the jury box are better, in the eye of the law, 
than those of the experts.” (10 Oreg., 448; 55 Me., 439; 
1 Thompson on Trials and Instructions to Juries, sec. 605.) 

The question recurs, Was the opinion of the witness 
the best evidence adducible, and was it important to the 
issue? The plaintiff’s attorney states “that he had no 
witnesses that he could call who were acquainted with 
the property, and was therefore forced to use this kind of 
evidence.” (PIff’s brief, p. 3.) But the record shows that 
he called four witnesses in rebuttal, Bramer, Downing, 
Howe, and himself, who testified that they were personally 
acquainted with the property, had appraised it, and testi- 
fied to their valuation of it. The jury had the benefit of 
both sides of the controversy, without resorting to the 
opinion of an expert. The valuation of the gray mare, 
twelve years old, weighing 1,200 pounds, with good eye- 
sight and no blemishes, was estimated in the plaintiff’s 
affidavit in this suit as valued at $100. On the trial, 
Downing, the plaintiff’s witness, testified that she was not 
worth over $40, Bremer $50, and Miller $65. To sup- 
port and strengthen this evidence the expert, Derby, was 
introduced, and in order for the plaintiff to have availed 
itself of the error of overruling his evidence it should have 
made an offer of proof by the witness that a mare of the 
description and qualities set out in the question propounded 
was not in November, 1887, worth a sum to exceed from 
$40 to $65. The plaintiff, then, would have made such 
an offer as to “clearly indicate what he expected to prove 
by the wituess, and its pertinency to the issue,” as required 
by the decisions of this court, uniformly adhered to. (Lips- 
comb v. Lyon, 19 Neb., 522; Mathews v. State, Id., 338 ; 
Yates v. Kinney, 25 Id., 123; Mordhorst v. Neb. Tel. Co., 
28 Id., 610.) Under this rule the fifth error of the plaintiff 
falls. The sixth and seventh errors are overruled from 
what has already been said. 

Whether the witness Derby, as an expert, was compe- 
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tent or incompetent, or his testimony was relevant or other- 
wise, and whether or not it was error to have excluded it, 
we are yet all of the opinion that if error at all, it was 
was wholly without prejudice to the cause of the plaintiff 
in error. The judgment of the district court is 


AFFIRMED. 
THE other judges concur. . 


J. W. MARSHALL ET AL. v. M. H. Gost 
[FILED May 6, 1891.] 


1. Pleading: IgRELEVANT AMENDMENTS. On the trial of acause 
the defendant obtained leave to amend his answer by alleging 
“that after making the sales named he (plaintiff) complained 
that the prices were too high as named by defendant and made 
no effort to sell the same, but neglected the same, to the defend- 
ant’s damage and injury.’’ Held, That the matter involved in 
the amendment, not being pertinent to the case, was calculated 
to raise a false issue and distract the attention of the jury from 
the real questions for their determination. 


2. Instructions set out in the opinion held to be erroneous. 


Error to the district court for Douglas county. Tried 
below before HOPEWELL, J. 


Gregory, Day & Day, for plaintiff in error, cited: Singer 
Mfg. Co. v. Doggett, 16 Neb., 609; Sch. Dist. v. Estes, 13 
Id. 52; Attia Noyes & Co. v. Pelan, 5 Cole [Ta.], 336 ; Lane 
v. Albright, 49 Ind., 275; Turner v. Parry, 27 Id., 163; 
Ruble v. Massey, 2 Id., 677; North v. Pepper, 20 Wend. 
[N. Y.], 677; Heard v. Wadham, 1 East [Eng.], 619. 


Hall, MeCulloch & English, contra. 
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MaxwELt, J. 


This is an action to recover $8,125, with interest thereon, 
for an alleged breach of contract. 

On the trial of the cause in the court below the jury re- 
turned a verdict in favor of the defendant, on which judg- 
ment was rendered. The contract is as follows: 

“This agreement, made and entered into this 16th day 
of August, A. D. 1886, by and between Milton H. Goble, 
trustee, of Douglas county, Nebraska, party of the first part, 
and Marshall and Lobeck, of the same county and state, 
parties of the second part, witnesseth : 

‘‘That the party of the first part agrees to make the 
parties of the second part sole agents for the sale of the 
northwest quarter of section 13, township 15 north, of 
range 12 east of the 6th P. M., known as ‘ Bowling Green.’ 
To cause the said land to be staked out and platted in such 
form as he may deem for the best interests of the parties 
he represents; to fix the price on each lot, acre, or block 
into which the said land may be divided, and the terms on 
which they are to be offered for sale; to pay the parties of 

-the second part a commission of ten per cent on all sales 
made by them or by parties employed by them; that the 
said parties of the second part agree to advertise said land 
extensively by means of plats and through the daily papers 
and to take all steps necessary to bring the said land before 
the public and sell the same; to interest other real estate 
agents in the sale of said land, and in consideration of the 
payment of the above named commission, to pay for said 
advertising, compensate said agents, and pay all other ex- 
penses pertaining to the selling of said land after it shall 
have been staked out and mapped ready for sale. 

“The party of the first part shall sign all papers per- 
taining to the sale of said land, and after said papers have 
been signed they shall be turned over to him, together with 
the proceeds of sale in excess of the commission before 
named, 
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“Tt is hereby mutually agreed that this contract may be. 
terminated at any time by either party giving ten days’ no- 
tice in writing to the other party. In case such notice be 
given by the party of the first part before the above de- 
scribed property has been sold, then the said party of the 
first part shall pay one-half of the costs of advertising 
said property up to date of canceling the contract. 

“Mitton H. Gosrz, 
“ Trustee, 
“MarsHaLL & LoBeck. 
“ Witness : 
“Mitton D. PoiK.” 

The plaintiffs in the petition allege that the defendant 
made sales of certain tracts of land included in the con- 
tract, and that the plaintiffs had allowed him the fees usu- 
ally allowed to sub-agents, which fees he had accepted in 
recognition of plaintiffs’ right to commissions under the 
contract for the lands sold ; that the defendant made a cer- 
tain other sale of lots included in said contract, for the 
sum of $44,000, and received therefor as part payment, 
the sum of $8,800, but refused to pay plaintiffs the com- 
mission agreed upon in the contract. 

The defendant in his answer admits the execution of the 
contract, the sale of property by himself, and that prior 
thereto he had made some small sales and divided the com- 
missions with the plaintiffs. He also alleges that the con- 
tract had been terminated by notice. The reply denies the 
termination. 

On the trial the defendant asked and obtained leave to 
amend his petition by interlining the following: ‘“‘And de- 
fendant further says that the said plaintiffs, after making 
the sales named, complained that the prices were too high as 
named by defendant, and made no efforts to sell the same, 
but neglected the same, to defendant’s damage and injury.” 
This was objected to by the plaintiffs, and the objection 
overruled, to which exceptions were taken. The court 
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erred in permitting this amendment. It raised a false issue, 
which was calculated to divert the attention of the jury 
from the real questions for determination. The defendant 
had the right to terminate the contract upon giving ten 
days’ notice and paying one-half of the costs of advertising 
the property up to that time. He need not assign any rea- , 
son for terminating such contract. It was a power which 
he had reserved to himself which could be exercised at any 
time. The plaintiffs, however, had rights in the premises. 
They seem to have spent considerable money in publishing 
plats and maps of the lands in controversy, and calling the 
attention of the public to the property that they were de- 
sirous of selling. They, therefore, had a moneyed interest 
in the land to the extent, at least, of what they had ex- 
pended, and which if the defendant terminated the contract 
he was to bear oue-half this burden with them. They had 
every inducement, therefore, to effect sales if possible. 
The price of the property does seem to lave been placed at 
a high figure so that sales were not readily made. Never- 
theless occasional sales were made, and in all probability 
the sale made by the defendant himself was largely induced 
by the previous efforts of the plaintiffs. The court erred, 
therefore, in permitting the amendment to the petition. 

The fourth, fifth, and sixth instructions given by the 
court to the jury are as follows: 

“The burden of proof is on the plaintiffs, and to entitle 
him to recover in this action he must prove to your satis- 
faction, by a fair preponderance of the evidence all the ma- 
terial allegations of his petition, not admitted by the de- 
fendant’s answer. 

“ Fifth—The jury is instructed that the written contract 
which has been shown in evidence, by its terms confers 
upon the plaintiffs the exclusive right to sell the real estate 
therein mentioned, until such time as said contract is ter- 
minated in the manner therein provided, to-wit, by giving 
ten days’ notice in writing. 
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“Sixth—The jury should inquire and determine from 
the evidence whether or not at the time the defendant made 
the Beckwith sale of $44,000, he had previously terminated 
the said written contract with the plaintiffs by giving them 
ten days’ written notice thereof; and if you find that such 
notice was given to the plaintiff ten days prior to the time 
the sale was made, then the plaintiffs cannot recover in this 
action, and you must find for the defendant.” 

it will be observed that in the fourth instruction the 
court has stated that the burden of proving the facts stated 
in the petition was on the plaintiffs. In the fifth and sixth 
instructions the jury are left to infer that it devolved on 
the plaintiffs to disprove having received the ten days’ no- 
tice of the termination of the contract. The fifth and sixth 
instructions, taken together, were calculculated to mislead 
the jury, and were prejudicial. 

The eighth instruction is also erroneous. 

“You are further instructed that the theory on which 
. the plaintiffs have based this action is that the defendant, 
when making the Beckwith sale, did so for them and as 
their assistant or sub-agent, and this is the only theory on 
which they are entitled toa recovery. If, therefore, you 
find and believe from the evidence that in making said sale 
the defendant did not act for and as the agent of plaintiffs, 
then the plaintiffs cannot recover, and you must find for 
the defendant.” 

The action is not based upon the sub-agency of the de- 
fendant, bnt upon the contract which the defendant claims 
had been terminated. If the contract was in force, the 
plaintiffs are entitled to recover; otherwise not. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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J. W. Jounson v. W. H. Neat. 
[FILED May 6, 1891.] 


1, Exemptions: Revirw. In an action of replevin by the head 
of the family against the sheriff, claiming certain property as 
being exempt, held, that the evidence sustained the judgment 
of the court below that the property was exempt. 


2. Petition, set out in the opinion, held, to state a cause of action. 


Error to the district court for Johnson county. Tried 
below before APPELGET, J. 


D. F. Osgood, for plaintiff in error, cited: Mann v. 
Welton, 21 Neb., 541; B.& M. BR. Co. v. Kearney County, 
17 Id., 511, 518. 


J. Hail Hitchcock, contra. 


Maxwett, J. 


This action was brought in the district court of Johnson 
county by the defendant in error, against the plaintiff in 
error, to recover the possession of certain goods which the 
plaintiff in error, sheriff of that county, had levied upon. 

On the trial of the cause the jury returned a verdict in 
favor of the defendant in error, on which judgment was 
rendered. : 

The assignments of error in this court may be considered 
under two heads: First, that the petition does not state 
facts sufficient to constitute a cause of action, and, second, 
that the evidence is iusufficient to sustain the verdict : 

The petition is as follows : 

“Now comes the plaintiff herein aud for his cause of 
action alleges and shows: 

“ First—That this defendant was the duly appointed 
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. and qualified sheriff of Johnson county, Nebraska, from the 
first day of June, 1889, to the first part of January, 1890. 

“ Second—That the plaintiff is the owner and entitled to 
the immediate possesion of the following described goods 
and chattels, to-wit: The undivided two-thirds interest in 
and to 100 acres of corn situated on sections 21 and 22, 
town 6, range 9, Johnson county, Nebraska (except the 
south ten acres), being same now in the possession of said 
defendant, and which he still holds, of the value of $200. 

“Third—The defendant wrongfully detains said goods 
and chattels from the possession of plaintiff, and has wrong- 
fully detained the same, to plaintiff’s damage in the sum of 
$25. 

“ Fourth—That said property was seized by said defend- 
ant as sheriff of said county, under an execution issued on 
jndgment against the plaintiff, but consisted of articles 
which are exempt from execution. 

“ Fifth—That plaintiff was, at the time of levying said 
execution, and still is, a resident of this state and the head 
of a family, and he has neither lands, town lots, or houses 
subject to exemption as a homestead, and he is engaged in 
the business of agriculture.” 

There is but little testimony in the case, as follows: 


W. H. Neal, the defendant herein, testified as follows, 
omitting the exceptions : 


Q. You are the plaintiff in this case, are you not? 


* * * * * * * 
Q. What is your business? 
A. Farming. 
Q. Where do you reside? 
A. I reside on what is known as the Houk farm, a mile 


and a half west of Sterling. 

Q. Where did you reside at the time this property that 
you complain of here was seized by the sheriff? 
* * * * * * * 
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Q. You may state what was done on or about the 2d | 
day of October, 1889. 

A. What about ? 

Q. Whether or not any of your property was taken, 
and if so, by whom? 


A. It was. 
Q. Tell the jury what was done. 
* * * * * * * 


A. About that time, I don’t know the exact date, the 
sheriff came to my place where I lived, and levied on my 
property. We were gathering corn at the time, -and he 
asked me what I had and I told him, and he levied on 
everything I had, and I claim I am exempt. 

* * P * * * * * 

Q. You heed not tell what you claimed. Can you tell 
what property he levied upon, describe it? 


A. He levied upon Be OMS oe 
Q. You say you are a resident of the state of Nebraska? 
A. Tam. 
Q. State whether you are the head of a family. 
A. Tam. 
Q. State whether you have any real estate. 
* * * * * * * 
A. I have not. 
Q. You may state whether you made any demand upon 


the sheriff to have appraisers appointed to set off what 
was allowed you. 
* x * * * * * 
A. Idid. 
Q. Go on and state what was done—what the sheriff 
did and what you did. 
* * * * * * * 
A. He levied onall I had. 
Q. State whether he allowed you anything. 
A. He did not. 


* * * : * * * * 
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Q. State whether or not you made any selection. 
* * * * * * * 


A. I did not. 

Q. You may state whether you filed an inventory of 
all your personal property with the sheriff at the time the 
levy was made. 


A. I did. 


x * * * * * * 

Q. (Handing witness a paper.) You may look at that 
paper; look at the name there. Is that your signature? 

A. It is. 

Q. You say you handed this to the officer? 

A. Yes, sir. 

* * * * * * * 

J. Hall Hitchcock, sworn for plaintiff: 

Q. (By Mr. Hitchcock.) You may state what you 
know about the demand for the return of the property 
levied upon by the sheriff in this case, and what you know 
about any selection that was made by the plaintiff claim- 


ing the same as exempt. 
* * * * *x * * 


A. Mr. Neal came to me at the time the sheriff was 
_ there, with the sheriff, and with a list of the property, 
and asked to have an appraisement of the property and 
make selection, and the sheriff showed me the list of the 
property, and after looking it over I told him for Mr. 
Neal that it was all exempt; that a certain amount of it, 
as I specified from the articles of the inventory, was ex- 
empt to him as being a resident of the state and the head 
of a family; and other articles besides these mentioned by 
the sheriff were exempt to him as being a resident of the 
state of Nebraska, the head of a family, and being en- 
gaged in the business of agriculture. I told the sheriff 
that I thought he was allowed $500 besides these articles 
enumerated, and I demanded a release of the property for 
Mr. Neal. 


* * * * x * * 


4 
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(Witness continues:) Then I selected from the inven- 
tory presented by the sheriff the articles for Mr. Neal that 
were allowed him as especially enumerated articles, and I 
further selected all the other articles that were proposed and 
presented to me to be selected by the sheriff for Mr. Neal, 
claiming them as exempt, in lieu of the homestead, in ad- 
dition to the especially enumerated articles I had selected 
as exempt, and demanded the release of all from the exe- 
cution. 

* * * * * * * * 

Plaintiff offers in evidence the execution in the case, as 
found among the files of this case, with the return of the 
officer thereon. (A copy of the same is hereto attached, 
marked “ Exhibit B.”) 

Plaintiff also offers in evidence the claims of exemption 
filed with the sheriff, other than the inventory which is 
mentioned in the return as having been received. Plaint- 
iff ’s Exhibit C. 

* * x * * * * * 

Plaintiff also offers in evidence the appraisement of the 
property that was taken and is filed with the papers and 
mentioned in the sheriff’s return, and the selection of the 
property as shown by the files and mentioned in the return 
of the sheriff. Plaintiff’s “ Exhibit D.” 

The petition states a cause of action and is sufficient to 
entitle the plaintiff below to recover. 

No testimony was offered in behalf of the plaintiff in 
error and it is apparent that the property described was 
exempt under the statute. 

The judgment of the district court is right and is 


AFFIRMED. 


THE other judges concur. 
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Puextrs & BicELow WINDMILL Co., APPELLEE, V. 
JAMES SHAY, APPELLANT. 


{FILED May 6, 1891.] 


1. Mechanic’s Lien: Account May BE SwoRN To IN ANOTHER 
State. Section 3, chapter 54, Compiled Statutes, requires the 
party who claims a mechanic’s lien to make an account in writ- 
ing of the items of labor, skill, machinery, or material furnished, 
or either of them, as the case may be, and after making onth 
thereto within four months of the time of performing such labor 
and skill, or furnishing such machinery or material, file the same 
in the office of register of deeds of the county of which such 
labor, skill, and material shall have been furnished—in other 
words, in the connty where the property benefited is situated. 
The oath may be taken before a notary public of another state. 


2. 


: APPURTENANCES: A WINDMILL, with tank, pump, ete., con- 
stitutes an appurtenance within the meaning of section 1, chap- 
ter 54, Compiled Statutes, and the party furnishing and erecting 
the same, under a contract with the owner of the land, may ob- 
tain a mechanic’s lien by filing the necessary claim, duly verified 
in the proper office. 


3. : THE HOMESTEAD IS SUBJEcT to sale on a mechanic’s lien 


duly obtained. 


APPEAL from the district court for Johnson county. 
Heard below before Broapy, J. 


L. C. Chapman, for appellant: 


The property for which the lien is claimed is not an 
“appurtenance.” (Hrey v. Drahos, 6 Neb., 1; Beers v. 
Knapp, 5 Ben. [U.8.], 104; Phillips, Mech. Lien, secs. 
177,178, 366; Baldwin v. Merrick, 1 Mo. App., 281; 
Lothian v. Wood, 55 Cal., 159; Baum v. Covert, 62 Miss., 
113; Richardson v. Koch, 81 Mo., 264; Stout v. Sawyer, 37 
Mich., 313; Colman v. Goodnow, 29 N. W. Rep., 338; 
Clark v. Schatz, 24 Minn., 300.) The notary in Missonri 
had no lawful authority to administer an affidavit to be 
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used in this state. (2 Jones, Liens, sec. 1451; Ben-dict, 
Hall & Co. v. Hall, 76 N, Car., 114; Chandler v. Hanna, 
73 Ala. 390; People v. Tioga, 7 Wend. [N. Y.], 516; 
Stanton v, Ellis, 16 Barb. [N. Y.], 8319; Love v. McAlister, 
42 Ark., 183; Christman v. Floyd, 9 Wend. [N. Y.], 340 ;. 
Haight v. Proprietors, 4 Wash. C. C.[U.8.], 601-6 ; Rich- 
ards v. State, 34 N. W. Rep., 346.) A homestead is not sub- 
ject to a mere lien for material such as this one. (Bowker v. 
Collins, 4 Neb., 496 ; Frazier v. Syas, 10 Id., 118; Thomp- 
son, Homesteads, sec. 40; Aultman v. Jenkins, 19 Neb., 
211; Swift v. Dewey, 20 Id., 109; Betts v. Sims, 25 Id.,. 
175; Duncan v. Moore, 7 So. Rep., 221; Richards v.. 
Shears, 11 Pac. Rep., 607; Walsh v. MeMenomy, 16 Id., 
17; Roberts v. Riggs, 1S. W. Rep., 431, and note; Keller 
v. Struck, 18 N. W. Rep., 280; Duncan v. Bateman, 23 
Ark., 327, 389; Pitis v. Bomar, 33 Ga., 96; Cozel ». 
Mickow, 11 Minn., 475.) A mechanic’s lien which is to 
operate upon a homestead must be in writing, signed by 
husband and wife (Barnes v. White, 53 Tex., 628; Camp- 
bell v. Fields, 35 Id., 751; Lyon v. Ozee, 66 Id, 95; 
Franklin Land Co. v. Wea Gas Oil Co., 23 Pac. Rep., 
630), and must describe the property to be charged (Ham- 
mond v. Wells, 7 N. W. Rep., 218; Stout v. Sawyer, 37 
Mich., 313.) 


Chamberlain Bros, & Rood, contra. 


The oath was sufficient. (Wood v. St. P. B. Co, 44 N. 
W. Rep., 308.) The homestead is not exempt from exe- 
eution on mechanics’, laborers’, or vendors’ liens. They 
arise by operation of law. (Colpetzer v. Wardens, 24 Neb., 
113; Cohn v. Hager, 30 Ark., 25.) The Texas citations 
are not in point, as the laws of that state expressly provide 
that no lien can be obtained on the homestead unless the 
contract of furnishing is in writing signed by the husband 
and wife and acknowledged by her. (2 Sayles’ Stats., art. 
3,174. Neither is Cogel v. Dickow, 11 Minn., 475, au- 
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thority. (See Thompson, Homesteads, sec. 373.) Thi 
elaim is for both labor and material, and all the statutes 
giving liens against the homestead are the outgrowth of 
equitable ideas. (Thompson, Homesteads, 373.) This 
‘question was before the supreme court of Arkansas, and 
the lien was held good against the homestead. (Anderson 
». Seamans, 49 Ark., 475; Gulledge v. Preddy, 32 Id., 433; 
Murray v. Rapley, 30 Id., 568.) 


Geo. L. Jones, on the same side: 


As to definition of mechanic: 2 Zell’s Enc. Dic. [Ed. 
1876], 1612; 3 Imperial Dic. [Ed. 1883], 141 ; Webster’s 
Dic. [Ed. 1890]. Only pure material men and furnishers 
are excluded by the homestead act. (Richards v. Shear, 70 
‘Cal., 187; Pitts v. Bomar, 33 Ga., 96; Walsh v. McMen- 
omy, 74 Cal., 356.) Plaintiff complied with requisite con- 
‘ditions, (Goss v, Helbing, 77 Cal., 190; Doolittle v. Plenz, 
16 Neb., 156.) A liberal construction of the lien law is 
advisable. 


MaxwELt, J. 


This action was brought in the district court of Johnson 
‘county to foreclose a mechanic’s lien. 
The items for which the lien was claimed are as follows : 


110 ft. I. X. L. windmill............... ee ee eee $85 00 

1 Figure 410 pumps and brass cyl................ 26 00 

1 Round tank 42x2..........cccccecececceceneces 12 00 

d TIOUSE TANK srs cowctanseestheas vadinesivecicasaea sess 9 00 

TV Mille tank 8223528 vis.353:tevececaniennveeoves 16 00 
26 ft. $ galvanized pipe and rods..............0008. 11 70 
191 ft. 2 galvanized pipe...........ccceeccseseceesees ~ 88 20 
192 £6. 1 Dlacle- Pipes. cos iess chads scces iesueueszareexe 28 80 
2 Brassreli¢elt: val vers sc, wastes echeeuendesds vagnivans 1 55 

1 Brass SGrewy Gdeloucs.cie- Sccsceaceassesnesinetannes 1 40 

1 Derrick....... Da cenereesemeecncscorecesesssesss senses 30 00 


$259 65 
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Two notes for $129.85 each were given for this amount ; 
the first due December 1, 1888, and the second Septem- 
ber 11, 1889. 

A mechanic’s lien was filed in the proper office in John- 
son county. This was sworn to before a notary public in 
Jackson county, Missouri, and it is now objected that the 
oath is invalid, and therefore that no lien attaches by rea- 
son thereof. 

Section 3, chapter 54, of the Compiled Statutes requires a 
party who claims a lien to make an account in writing of 
the items of labor, skill, machinery, or material furnished, 
or either of them,as the case may be, and after making 
oath thereto shall, within four months of the time of per- 
forming such labor or skill, or furnishing such machinery 
or material, file the same in the office of register of deeds 
of the county of which such labor, skill, and material shall 
have been furnished, etc. The fact is apparent that the 
oath may be made before any person authorized to admin- 
ister oaths, and the particular county or state where the 
oath is taken is not material. The claim for a lien, how- 
ever, must be filed in the office of the register of deeds of 
the county where the labor was performed or material fur- 
nished ; in other words, where the property improved or 
benefited by the labor and material is situated. The ob- 
jection to the oath of the notary, therefove, is unavailing 

Second—It is claimed that a mechanic’s lien will not 
attach for the character of structure erected in this case. 

Sec. 1, chap. 54, of the Compiled Statutes provides that 
“Any person who shall perform any labor, or furnish any 
material or machinery or fixtures, for the erection, reparation, 
or removal of any house, mill, manufactory, or building, 
or appurtenance, by virtue of a coutract or agreement, ex- 
pressed or implied, with the owner thereof or his agents, 
shall have a lien to secure the payment of the same upon 
such house, mill, manufactory, building, or appurtenance, 
and the lot of land upon which the same shall stand.” 


VoL. 32] JANUARY TERM, 1891. 23 


Phelps & Bigelow Windmill Co. v. Shay. 


The windmill in this case evidently comes under the 
head of “an appurtenance,” and the party is entitled, where 
the proper steps have been taken, to a mechanic’s lien. 

The third objection is, that the real estate is the home- 
stead of the defendant and that his wife never consented to 
the creation of the debt, and therefore that the homestead 
is exempt. 

Sec. 3, chap. 36, Compiled Statutes, provides that ‘‘ The 
homestead is subject to execution or forced sale in satisfac- 
tion of judgments obtained: First—On debts secured by 
mechanics’, laborers’, or vendors’ liens upon the prem- 
ises. Second—On debts secured by mortgages upon the 
premises, executed and acknowledged by both husband and 
wife, or an unmarried claimant.” This section makes the 
homestead liable for a mechanic’s lien. If the wife ob- 
jects to the erection she should make it known at the earli- 
est opportunity and prevent, if possible, the party from 
putting up the structure. If she sits by without objection 
until the improvement is made, thereby adding to the value 
of the homestead, she will be deemed to have waived her 
objection and the homestead will be chargeable with the 
cost of the improvement. Good faith requires this on the 
part of the wife, and as no objection was made the im- 
provement must be held to have been made with her tacit 
consent. 

Upon the whole case it is apparent that there is no error 
in the record and the judgment is 


AFFIRMED, 


THE other judges concur. 
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. Irish v. Pulliam. 


WILuert L, IrisH, APPELLANT, Vv. Pattie R. Pub- 
LIAM, ET AL., APPELLEES. 


[FILED May 6, 1891.] 


Mechanic’s Lien: INcoMPLETE AGREEMENT TO WAIVE. In an 
action by a material-man to foreclose a mechanic’s lien the 
owner of the property answered in substance that one P. & Co. 
were the lowest bidders for the erection of the buildings; that 
they being unable to give bond, the material-man agreed with 
him that in consideration of furnishing certain material to P. 
& Co. for the erection of the building, he wonld waive his 
lien upon the same, etc. The testimony showed that a memor- 
andum was made of the terms of the agreement, but that it was 
to be reduced to writing and signed by the parties. Before the 
agreement was reduced to writing and signed, the owner let the 
contract for the erection of buildings to P. & Co. Held, That 
under the proof the contract was not to be complete until signed 
by the parties, and that the material-man was entitled to a lien. 


AppEAL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


Winjield S. Strawn, for appellant, cited cases referred to 
in opinion. 


F. L. Weaver, contra. 


MaAxweE Lt, J. - 


This is an action to foreclose a mechanic’s lien. 

Pulliam, Dickey & Paul entered into a contract with 
Allen H. Fitch to erect a dwelling house for him and his 
wife in the city of Omaha, for the sum of $7,244. The 
contractors could not, or at least did not, enter into a bond 
for the completion of the building according to the plans 
and specifications, and to pay the laborers and material- 
men. In lieu of this, however, the Fitchs allege in their 
answer to the petition: “That said Pulliam, Dickey & Co. 
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were the lowest bidders therefor, bidding to do said work 
according to the plans and specifications submitted, at a 
contract price of $7,244, but were unable to give bonds for 
the protection of these defendants against liens, and for the 
satisfactory completion of said work. Plaintiff thereupon, 
after looking over and inquiring into the plans, specifica- 
tions, and contract price, aforesaid, offered, promised, and 
agreed to furnish all the lumber necessary for the erection 
of said buildings according to said specifications and con- 
tract, and to waive his right of lien therefor, except as to 
such funds as might remain in the hands of these defend- 
ants, due and owing said Pulliam, Dickey & Co. after 
paying for the labor and the other material not to be fur- 
nished by plaintiff under his contract aforesaid, in consid- 
eration of and provided that the erection and construction 
of said buildings be given by these defendants to said 
Pulliam, Dickey & Co., which offer, promise, and agree- 
ment was accepted by defendants, and by them fully carried 
out and performed, and these defendants made no other or 
different contract in relation thereto with said parties; that 
they have paid out and expended the contract price of 
$7,244 for the furnishings and construction of the build- 
ings aforesaid, and that because of the neglect, failure, and 
refusal of plaintiff to furnish the lumber according to his 
contract and agreement as hereinbefore mentioned, defend- 
ants, owing to the irresponsibility of said Pulliam, Dickey 
& Co., have been compelled to and did expend and pay out 
to their damage, a further sum of $1,607.45 for the lumber 
necessary to complete said buildings according to the plans 
and specifications aforesaid.”” This is denied in the reply. 

The testimony tends to show that the plaintiff, if the 
contract was let to Pulliam, Dickey & Co., proposed to 
furnish the lumber for the buildings and waive his lien 
upon the buildings. A memorandum was drawn up by 
the plaintiff Fitch and Pulliam. This, however, merely 
contained what purported to be the terms of the agree- 
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ment, It was not signed by either of the parties, but a 
formal agreement was to be drawn up and signed. Mr. 
Fitch, upon cross-examinatiou, testifies in regard to this 
memorandum as follows: 

Q. You say now Mr. Irish agreed to reduce it to writ- 
ing, sign it himself, and send you a copy ? 

A. For my signature. 

Q. Didn’t you swear yesterday he was to reduce it to 
writing and both sign it and each keep a copy ? 

A. Words to that effect. 

The other testimony in the record tends to show that 
the agreement was to be reduced to writing and signed by 
the parties before it took effect. When such is the case 
the agreement will not be binding in law until it is duly 
signed. (Chinnock v. Marchioness of Ely, 4 D. J. S., 638, 
646; Water Comm’rs v. Brown, 32 N. J. L., 504; Hads 
v. Carondelet, 42 Mo., 1138; Morrill v. Tehama Co., 10 
Nev., 125; Congdon v. Darcy, 46 Vt., 478; Fredericks v. 
Fasnacht, 30 La. Ann., pt. 1,117; Bourne v. Shapleigh, 
9 Mo. App., 64; MacMackin v. Timmins, 30 Alb. L. J., 
56; Hough v. Brown, 19 N. Y., 111; 3 Am. & Eng. 
Ency. of Law, 854.) The fact that the parties stipu- 
lated to reduce the agreement to writing, which was to 
be sigued by the parties, is strong evidence to show that 
they did not intend the agreement to be complete until re- 
duced to writing and signed. (Ridgway v. Wharton, 6 H. 
L. C., 238; Lyman v. Robinson, 14 Allen, 242; Brown 
v. R. Co, 4 N. Y., 79; Methudy v. Ross,-10 Mo. App., 
101; 3 Am. & Eng. Ency. of Law, 855.) 

The case at bar furnishes an illustration of the necessity 
for reducing a contract of that kind to writing, and both 
parties sign the same, as the parties wholly disagree as to 
the terms of the alleged memorandum. The building 
seems to have cost very much more than the contract price. 
Just what changes were made in the plans and specifica- 
tions is notclear, nor are they material in this case. Mr. 


VoL. 32] JANUARY TERM, 1891. 27 


McMahon y. O’Donnell. 


Fitch, without waiting until the contract with the plaintiff 
in regard to furnishing the lumber and waiving his lien 
therefor was reduced to writing and signed, entered into a 
contract with Pulliam, Dickey & Co., for the erection of 
the building. The plaintiff had not at that time waived 
his lien, although the terms of agreement seem to have 
been substantially settled. There is always a liability, 
however, for parties to disagree as to the details of a con- 
tract like that in controversy, and, therefore, until the 
agreement is entered into, the coutract was not complete. 
(Connery v. Best, 1 C. & E., 291; Bushell v. Pocock, 53 
L. T.N. 8., 860; Hawkesworth v. Chaffey, 54 Id., 72; 3 
Am. & Eng. Ency. of Law, 855.) 

The defendants whose names are not mentioned in this 
opinion are alleged to be lien-holders and their rights are 
not affected. 

The judgment of the court below against Allen Fitch 
and wife is reversed, and a decree will be entered in this 
court for the amount due the plaintiff, and for foreclosure 
of his lien upon the property. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Katie McManon v. Patrick O’DONNELL. 
[FILED May 6, 1891.] 


Master and Servant: INJURIES OUTSIDE SCOPE oF EMPLOY- 
MENT. In an action by a girl thirteen years of age to recover 
damages for the loss of three fingers cut off in a straw cutter 
while in the employ of the defendant, the defense in substance 
was that the operating of the straw cutter was no part of her 
duties, and that she operated that machine voluntarily and 
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without the knowledge of the defendant. Held, That a clear 
preponderance of the evidence sustained the defense and that 
there was no material error in the instructions. 


Error to the district court for Lancaster county. Tried 
below before CHAPMAN, J. 


Lamb, Ricketts & Wilson, for plaintiff in error, cited: 
Grizzle v. Frost, 3 F. & F. [Eng.], 622; R. Co. v. Fort, 
17 Wall. [U. 8.], 553; Coombs v. Cordage Co., 102 Mass., 
572; Jones v. Cotton Mills, 82 Va., 140; Cleveland Roll- 
ing Mill Co. v. Corrigan, 20 N. E. Rep., 466; Robertson 
v. Cornelson, 34 Fed. Rep., 716; Brazil Block Coal Co. v. 
Gaffney, 21 N. E. Rep., 1102; Hickey v. Taaffe, 12 N. E. 
Rep., 286; Ry. Co. v. Stout, 17 Wall. [U. 8.], 657; Huff 
v. Ames, 16 Neb., 139; Fisk v. R. Co., 13 Pac. Rep., 144; 
Jones v. Mining Co., 66 Wis., 268. 


Marquett, Deweese & Hall, contra, cited: Nolan v. N. Y., 
etc., R. Co. 25 Am. & Eng. Ry. Cases, 342. 


MAXWELL, J. 


This is an action brought by the plaintiff against the de- 
fendant to recover damages for the loss of three fingers cut 
off in a straw cutter. 

On the trial of the cause in the court below, the jury re- 
turned a verdict for the defendant, and judgment was ren- 
dered thereon, dismissing the action. 

The testimony tends to show that about the Ist of Au- 
gust, 1887, the plaintiff, who was then about thirteen years 
of age, was employed by the wife of the defendant to assist 
in caring for the defendant’s children and in the perform- 
ance of the lighter household duties. The arrangement 
seems to have been made by the plaintiff’s mother, and the 
character of the plaintiff’s labor was specified. The de- 
fendant possessed two cows, which, at the time the plaintiff 
commenced to work for the defendant, were taken care of 
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by the defendant’s brother. Early in September, 1887, 
the defendant’s brother left, and it is claimed by the plaint- 
iff that the defendant instructed the plaintiff to cut hay 
with the machine and feed the cows each evening. This 
the defendant denies. The straw cutter, as described by 
the witness, was turned with a crank, there being a balance 
wheel to equalize the motion, and the cutting was done by 
knives placed on a cylinder which revolved at the end of 
the cutter box. As described by the witness it was a dan- 
gerous machine for a child to attempt to operate. This 
straw cutter was kept in the loft of the barn, and the duor 
into the loft kept locked and the key kept in the house; 
the plaintiff, however, well knowing where it was kept. 

The defense is, that the plaintiff preferred to be out- 
doors playing with the children, to being confined in the 
house; that on the day on which she was injured she took 
three of the children and went into the loft of the barn and 
began operating the straw cutter with a son of the defend- 
ant, seven or eight years of age, to feed the machine. As 
he fed the machine rather slowly, she made him step aside 
and fed the machine herself while turning the crank, and 
permitted her fingers to be drawn into the machine, and 
the injury for which this suit is brought, done. Whatever 
the actual facts may be the clear preponderance of the tes- 
timony sustains the defense. It is an unfortunate occur- 
rence, and the case was so tried on behalf of the plaintiff as 
to excite the sympathy of the jury, as it does that of the 
court, yet both courts and juries must be governed by the 
testimony, and not by sympathy or feeling. After the ac- 
cident, the plaintiff expressed her gratification that it had 
occurred to herself and not to the little son of the defend- 
ant, who probably would have lost his hand had it been 
drawn into the machine. 

There seems to have been but little feeling on the part 
of the witnesses—even the parties themselves testifying in 
a plaiu, straightforward manner, and the verdict responds 
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to the testimony. A new trial, if granted, in all probabil- 
ity would but add costs to those already accumulated. It 
is unnecessary to review the instructions asked or given. 
No particular error has been pointed out, and the instruc- 
tions given are substantially correct. The judgment of the 
district court is 

AFFIRMED, 


THE other judges concur. 


Marta W. TAyLor, APPELLANT, V. J. F. Coots, 
APPELLEE. 


[FILED May 6, 1891.] 


1. Mortgages: ForEcLosurE: COLLATERAL ATTACK. In 1857 
one R.J. T. executed a mortgage on certain real estate in Doug- 
las county. In 1872 an action was brought to foreclose the 
mortgage, service by publication and a decree of foreclosure, and 
sale had under which the real estate was sold, the sale confirmed, 
and a deed made to the purchaser. Held, That if the court had 
jorisdiction, any errors committed by it in the course of the 
proceedings were not subject to collateral attack. 


2. : SERVICE BY PUBLICATION. Where the defend- 
ant was a non-resident of the state, an affidavit for publication 
in which it was set forth that the action was brought to fore- 
close a mortgage of real estate in Douglas county, that the de- 
fendant was a non-resident and absent from the state and could 
not be served with a summons therein, was sufficient to author- 


ize service by publication. 


3. 


: Notice: PuBiicaTion. A noticeof the pendency 
of an action to foreclose a mortgage published five consecutive 
weeks in a weekly newspaper is a good publication, although 
one week longer than necessary. 


: Proor oF PUBLICATION sworn to by the book- 
keeper of the company printing the same, is sufficient evidence 
prima facie of that fact. The proof may also be made by any 
person having actual knowledge of the fact. 
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5. Jurisdiction: Tests: COLLATERAL ATTACK. The sufficiency 
of the petition is not a test of jurisdiction, as the court may 
commit an error in holding it sufficient; but this, if the court 
had jurisdiction, will not render the judgment subject to col- 
ateral attack. (Trumble v. Williams, 18 Neb., 144.) 


APPEAL from the district court for Douglas county. 
Heard below before CLARKSON, J. 


B. G. Burbank, and John W. Lytle, for appellant, cited, 
as to jurisdiction: Atkins v, Atkins, 9 Neb., 192; Loney v. 
Courtnay, 24 Id., 582; Forbes v. Hyde, 31 Cal., 342; 
Fouts v. Mann, 15 Neb., 177; Claypolle v. Houston, 12- 
Kan., 324; Harvey v. Tyler, 2 Wall. [U. S.], 332; Morse 
v. Presby, 25 N. H., 302; Furgeson v. Jones, 17 Ore., 204; 
Bland v. Fleeman, 29 Fed. Rep., 669; Gapin v. Page, 18 
Wall. [U. 8.], 370. 


Wm. D. Becket, and Guy R. C. Read, contra: 


The judgment of a court of general jurisdiction cannot 
be challenged collaterally. (AfeCahill v. Ins. Co., 26 N. 
J. Eq., 531; Sargeant v. Bank, 12 How. [U. 8.], 371, 
385; Grignon’s Lessee v. Astor, 2 Id., 319, 340; Miller v. 
Sherry, 2 Wall. [U.8.], 237, 251; Florentine v. Barton, 
Id., 210, 216; Miller v. U.S, 11 Id., 268, 299; McNutt 
v. Turner, 16 Id., 352, 366 ; Erwin v. Lowry, 7 How. [U. 
8.], 172, 181; Griffith v. Bogert, 18 Id., 158, 164; Tilton 
v. Cofield, 93 U.S., 163, 167; Sheldon’s Lessee v. Newton, 
30. St. 494; Cook v. Darling, 18 Pick. [Mass.], 393; 
Granger v. Clark, 22 Me., 128; Huntington v. Charlotte, 
15 Vt., 46, 50; Smith v. Keen, 26 Me., 411, 420; Pierson 
v. Catlin, 18 Vt., 77, 84; Patterson v. Ind., 2 G. Green 
[1a.], 492, 496; Warburton v, Aken, 1 McLean [U. 8.], 
460; U. 8S. Bank v. Voorhees, Id., 221; Le Grange v. 
Ward, 11 O., 257; Evarts v. Gove, 10 Vt., 161; MeCril- 
lis v. Harrison Co., 63 Ta., 592.) As to publication of 
notice: Fouts v. Mann, 15 Neb., 172; Hahn v. Kelly, 34 
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Cal., 404; Galpin v. Page, 85 U.S., 350; Harvey v. Ty- 
ler, 2 Wall. [U. S.], 328,372; Voorhees v. U.S. Bank, 10 
Pet. [U.S.], 449, 473. As to the petition: Rowe v. 
Palmer, 29 Kan., 337; Bryan v. Bauder, 23 Id., 95; 
Greer v. Adams, 6 Id., 203; Head v. Daniels, 38 Id., 1; 
Upton v. McLaughlin, 105 U.8., 640; Hoke v. Halver- 
stadt, 22 Neb., 421; McGavock v. Pollack, 13 Id., 535; 
Retzer v. Wood, 109 U. S., 185. 


MAXWELL, J. 


A demurrer to the amended petition was sustained in 
the court below and the action dismissed. The amended 
petition was as follows: 

“That prior to the 11th day of April, 1857, the late 
Richard J. Taylor was owner in fee simple of lot 7, in 
block 181, in the city of Omaha, Douglas county, Nebraska; 
that the said plaintiff was the wife of the said Rich- 
ard J. Taylor, who died on or about the day of 
February, 1888, and that he left no will nor bequest to any 
person; that said property was inherited by his heirs, who 
are the children of this plaintiff and the said Richard J. 
Taylor, and that said heirs have executed a deed conveying 
said property to this plaintiff, and she now succeeds to all 
the rights in said property held by the said Richard J. 
Taylor; that on said 11th day of April, 1857, the said 
Richard J. Taylor executed to one Wm. B. Street, a cer- 
tain mortgage upon said premises held by him at that time 
to secure a promissory uote in the sum of $242.80; that 
on the 6th day of January, 1872, the said Wm. B. Street 
commenced foreclosure proceedings against said Richard J. 
Taylor upon said note and mortgage, by filing a pretended 
petition in said action. A copy of said petition is as fol- 
lows, to-wit: 
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“¢Tn the District Court, Douglas County. In Equity. 
“*Witiiam B, Srreet, Plaintiff, 
Petition 


Vv. 
“<RicuarD J. Tayior, Defendant. 

“¢ Now comes the plaintiff and complains and says: 

“¢Wirst—-That on the 11th day of April, 1857, the said 
defendant made his certain promissory note, dated on said 
day at Des Moines, Polk county, Iowa, whereby for value 
received, three months after date I promise to pay to the 
order of said plaintiff $243.80, at Oskaloosa, Mahaska 
county, Iowa, and delivered the same ta said plaintiff, who 
thereby became and still is the true and lawful owner and 
holder thereof. 

‘““«Second—That for the purpose of securing the pay- 
ment of said note by his certain indenture of mortgage of 
even date therewith, said defendant conveyed to said plaint- 
iff certain lands described as follows: lot 8 in block 99, 
lot 8 in block 160, lot 1 in block 254, lot 3 in block 184, 
and lot 7 in block 181, in the city of Omaha, in Douglas 
county, subject to a condition that the same should be void 
in case of non-payment of said note at the time agreed to 
between the parties, which mortgage was duly executed 
and acknowledged, and on the 18th day of July, 1859, 
recorded in the registry of said county. 

“« Third—That no part of said note has ever bean paid 
or collected, and no proceedings have been had at law to 
enforce the same. 

“Wherefore said plaintiff prays a judgment of fore- 
closure and sale of said premises; that the proceeds arising 
on said sale be applied to pay said mortgage debt; that 
execution be granted for any deficiency that may arise af- 
ter the said sale, or the proceeds thereof, to answer said 
debt, and that he may have all other relief necessary and 


proper, with costs. 
“ALBERT SWARTZLANDER, AND 


«“¢J, M,. WooLwortu, 
“<« Plaintiff’s Altcrneys.’ 


a) 
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“The above petition was in no manner verified as re- 
quired by law. 

“ Fourth—In connection with the above petition plaint- 
iff filed an affidavit for the purpose of obtaining service by 
publication upon the said Richard J. Taylor, who isa non- 
resident of the state of Nebraska. The following is a copy 
of said affidavit: 

“<SraTe OF NEBRASKA, \ a 
“<DoueLas Country, . 
“<Albert Swartzlander, being duly sworn, says that he 

is one of the attorneys for plaintiff in above petition; that 
the plaintiff and defendant is each a non-resident of, and 
absent from this state; that said defendant cannot be 
served with summons therein; that this action is brought 
to foreclose a mortgage and the sale of real estate in said 
county under mortgage. ALBERT SWARTZLANDER, 

“« Subscribed in my presence and sworn to before me 
this 6th day of January, 1872. 

“GEORGE ARMSTRONG, Clerk.’ 


“ Fifth—Plaintiff further alleges that said William B. 
Street commenced the publication of service on the 3d day 
of January, 1872, and three days before the petition in 
said cause and the affidavit for service had been filed in 
said district court; that proof of said service was filed in 
said court on the 11th day of March, 1872; that the affi- 
davit of proof of publication was made by L. Richardson, 
one of the proprietors of the Omaha Weekly Herald, a 
newspaper published in Omaha, Nebraska. Wherefore 
plaintiff says that said service was wholly null and void 
and of no effect for the purpose of service upon said Taylor. 

“Sixth—That on the 28th day of February, 1872, the 
said William B. Street commenced a second publication of 
said notice for service in said newspaper, thereby seeking 
to obtain jurisdiction in said cause. The affidavit which 
was filed to prove the service was made by John S. Briggs, 
who was a book-keeper of said newspaper, and is as follows: 
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“John S. Briggs, being duly sworn, deposes and says 
that he is a book-keeper of the Omaha Weekly Herald, a 
newspaper published in Omaha, in said county of Douglas; 
that the printed notice hereto attached was published in 
said weekly newspaper five consecutive weeks next after 
and including the 28th day of February, A. D, 1872. 
The said newspaper was, during that time, in general circu- 
lation in the county of Douglas and state of Nebraska. 

; “‘Joun L. Briaees. 

“¢Sworn to before me and subscribed in my presence 
this day of 

“Plaintiff alleges that said affidavit is no proof of the 
publication, because the said affidavit is not made by the 
printer of said newspaper, the foreman, or chief clerk, nor 
by any one who swears of his own knowledge that said pub- 
lication was so made, and was therefore null and void. 

“ Seventh—-That on the 18th day of April, 1872, a de- 
cree was rendered in said cause; that said decree was ren- 
dered without the knowledge or appearance of said Richard 
J. Taylor, or any one for and on his behalf. The following 
is a copy of said decree. 

“ <The default of the said defendant having been here- 
tofore entered in this cause, and he still failing to answer 
the petition herein, on motion of J. M. Woolworth this 
court computes and finds the amount due by said Richard 
J. Taylor for principal and interest to the first day of this 
term, and protest upon the mortgage debt in the petition 
mentioned, to be $604.32, and that the several allegations 
in the said petition are true. It is further ordered and ad- 
judged and decreed: 

« ‘Wirst—That the mortgage premises in the petition 
mentioned, to-wit, lot 8 in block 99, lot 8 in block 160, 
lot 1 in block 254, lot 3 in block 184, and lot 7 in block 
181, in the city of Omaha, Douglas county, Nebraska, be 
sold by the sheriff of this county, upon said proceedings 
as are in that behalf prescribed by law for the sale of real 
estate on execution. 
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“ ¢Second—That the sheriff apply the proceeds arising 
on said sale, first, to the costs, disbursements, and expenses 
to which in and about said sale he may be subject; second, 
to the payment of his commissions attending said sale and 
the costs of this suit; third, to the payment of the said 
plaintiff of the sum so as aforesaid in and by this judgment 
found due to him, together with interest thereon from the 
first day of this term, and that he may bring the surplns 
arising on said sale, if any there be, into this court to abide 
its order in the premises, and that the said sheriff report 
his proceedings to the court with all convenient speed ; 
fourth, that the said defendant be and he is barred and 
foreclosed of and from all right, claim, and equity of re- 
demption of, in, or to the said mortgaged premises and 
every part thereof.’ 

“ Kighth—That the petition above set forth does not 
set forth a cause of action, but expressly states that’ said 
mortgage was to be null and void in case of non-payment 
of said note at the time agreed to between the parties; that 
said note was not paid when due. The decree above set 
forth finds that the several allegations in the said petition 
are true; wherefore plaintiff alleges that said decree is 
wholly null and void and of no force and effect. 

“‘ Ninth—That the said note and mortgage could not 
constitute a valid cause of action at the time said suit was 
commenced, because the statute of limitations had raised 
a complete bar to the beginning of said suit, no part of said 
note having been paid within fourteen years from the time 
when the same was due and payable, and no promise hav- 
ing been made to pay the same after the statute had inter- 
posed a bar to the maintenance of the action. Wherefore 
plaintiff says that all of the said proceedings were null 
and void. 

“Tenth—That on the 25th day of May, 1872, an order 
of sale was issued, based upon said decree, and on the 28th 
day of June, 1872, said lot 7 in block 181 was sold there- 
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under to one A. W. Street for $135 ; that said premises have 
been conveyed through numerous persons to the defendant 
herein ; that by reason of the null and void proceedings 
in said cause, said A. W. Street, and all who claim under 
and through said sheriff’s sale, had due and legal notice of 
the rights of the said Richard J. Taylor in and to said 
premises, and that defendant herein is not a bona fide pur- 
chaser of the same. 

“ Eleventh—That there was no affidavit filed whereon 
to base a second publication in said newspaper heretofore 
mentioned, and that the affidavit first filed for service by 
publication was null and void for the purpose of forming 
a basis for a second publication of service ; that she hereby 
tenders into court such sum of money as the court may 
find is due the defendant herein by reason of said fore- 
closure suit, or the sale thereunder, in case the court finds 
any sum to be so due and a charge upon said estate. Where- 
fore plaintiff prays that said title to said lot be forever 
quieted in this plaintiff, and for costs of suit.” 

The question presented in this case is, Did the court in 
the action to foreclose the mortgage have jurisdiction? The 
fourth subdivision of section 77 of the Code provides for 
service by publication: 

“Tn actions which relate to, or the subject of which is, 
real or personal property in this state, where any defendant 
has or claims a lien or interest, actual or contingent, therein, 
or the relief demanded consists wholly or partially in ex- 
cluding him from any interest therein, and such defendant 
is a non-resident of the state, or a foreign corporatian. 

“Sec. 78. Before service can be made by publication, an 
affidavit must be filed that service of a summons cannot be 
made within this state on the defendant or defendants to 
be served by publication, and that the case is one of those 
mentioned in the preceding section. When such affidavit 
is filed, the party may proceed to make service by publica- 
tion. 
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“Sec. 79. The publication must be made four consecu- 
tive weeks in some newspaper printed in the county where 
the petition is filed, if there be any printed in such county ; 
and if there be not, then in some newspaper printed in the 
state, of general circulation in that county. It must con- 
tain a summary statement of the object and prayer of the 
petition, mention the court wherein it is filed, and notify 
the person or persons thus to be served when they are re- 
quired to answer. 

“See. 80. Service by pnblication shall be deemed com- 
plete when it shall lave been made in the manner and for 
the time prescribed in the preceding section, and such serv- 
ice shall be proved by the affidavit of the printer, or his 
foreman or principal clerk, or other person knowing the 
same.” 

It will be observed that it appears from the affidavit for 
publication that the action was brought to foreclose a mort- 
gage ou real estate in Douglas county, and that the defend- 
ant was a non-resident of and absent from the state and 
could not be served with a summons therein. This was 
sufficient to authorize service by publication. 

The notice to the defendant was published five consecu- 
tive weeks, evidently out of a superabundance of caution, 
so that the publication should be for four full weeks. 
This was proper and favorable to the defendant, although 
all that the law requires is four weekly publications, The 
notice therefore was sufficient. 

It is objected that Briggs, who swears to the publication, 
was book-keeper of the Omaha Weekly Herald, and there- 
fore the proof of publication is not sufficient. Sec. 80 
provides that the service may be proved by the affidavit of 
the printer, his foreman, or principal clerk, or other per- 
son knowing the same. The book-keeper no doubt was 
principal clerk of the Weekly Herald, and had express 
authority to make the affidavit. The number of publica- 
tions could be proved by any one knowing the facts even 
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if not connected with the paper, and were it necessary the 
court would permit proof to be made even after judgment. 
But that is unnecessary in this case. The case was tried 
before a capable and painstaking judge, who no doubt was 
convinced that Briggs was the principal clerk, and the 
court held the affidavit sufficient, and in this collateral at- 
tack we must so hold. 

Objections are made to the petition to foreclose the mort- 
gage, that it does not state facts sufficient to constitute a 
cause of action. The court before which the case was tried 
sustained the petition and granted the decree o. .vreclosure 
and sale, and after the sale of the premises confirmed it, 
and caused adeed to be made tothe purchaser. The sufh- 
ciency of the petition is not a test of jurisdiction. This 
court so held in Trumble v. Williams, 18 Neb., 144. The 
court may commit an error in sustaining an insufficient 
petition. That, however, does not affect the validity of 
the judgment if no direct proceeding is had to vacate or set 
it aside, providing the court had jurisdiction. 

A number of the questions presented in this case were 
decided in Day v. Thomsen, 11 Neb., 128, and the sale of 
real estate under an attachment sustained. The whole 
course of the legislation of this state has favored the repose 
of titles. A reasonable time is given to everyone to assert 
his claims in the courts, but if he fails to do so within the 
periods provided by law, his right to proceed will be 
barred. There is but little justice in allowing a party to 
lie by for thirty years and practically abandon his claim to 
certain real estate; allow others to pay the taxes and bear 
the burdens cast upon it with the various improvements, 
and to support the state government and state institutions, 
and afterwards come in with an air of injured innocence 
claiming the land as his own. Such conduct does not 
comport with good citizenship and should not be encour- 
aged by the courts. 

The petition fails to state a cause of action, and the de- 
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murrer thereto was properly sustained. The judgment of 
the court below is therefore 


AFFIRMED. 


The other judges concur. 


JoHN DANIELS Vv. GEORGE DENSMORE. 
[Firep MAy 6, 1891.] 


1. Mortgages: RerusaL TO DISCHARGE: PENALTY. Any mort- 
gagee, his personal representative or assignee, after full perform- 
ance of the condition of the mortgage, whether before or after a 
breach thereof, who shall, for the space of seven days after being 
thereto requested, and after tender of his reasonable charges, re- 
fuse or neglect to discharge the same or to execute or acknowl- 
edge a certificate of discharge or release thereof, shall be liable 
to the mortgagor, his heirs er assigns, in the sum of $100 dam- 
ages, and also for all actual damages occasioned by such neglect 


or refusal. 

2. : ASSIGNMENT. The word “assignee” applies to 
any assignee of the mortgage without regard to the form of the 
assignment. 

3. : TRANSFER OF DEBT CARRIES SECURITY. The note or 


debt is the principal thing, and the mortgage a mere incident, 
and the party to whom the note or debt is transferred becomes 
thereby the owner of the security, and on being paid the note or 
debt, he may be required to acknowledge satisfaction of the 
mortgage, and it is bis duty, if need be, to provide himself with 
authority to satisfy the mortgage of record. 


Error to the district court for Lancaster county, Tried 
below before CHAPMAN, J. 


Chas. L. Hall, and Chas. O. Whedon, for plaintiff in 
error, cited: Dickenson v. State, 20 Neb., 81; Thomas v. 
Reynolds, 29 Kan., 310; Low v. Fox, 56 Ia., 221. 
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L. W. Billingsley, and W. H. Woodward, contra. 
MAXWELL, J. 


This action was brought against the assignee of the 
mortgagee to recover $40 actual damages and $100 as a 
penalty, for failing to enter a release of the mortgage when 
the same was paid and satisfied, and the defendant was 
thereupon requested to release the same, and the sum al- 
lowed by law for such release was duly tendered. 

The plaintiff, in his petition, after setting out the mak- 
ing and delivery of the said note and mortgage, alleges: 
“That after the making of said note and mortgage by the 
Houstons to the said Franklin J. Cochran, said Franklin 
J. Cochran assigned the same by his written indorsement 
on above said mortgage and note to John Daniels; that 
also after the making of said mortgage and note by the 
said Houstons to the said Cochran, this plaintiff purchased 
the’said real estate from the said Houstons, subject to said 
promissory note and mortgage securing the same; that 
after the purchase of said real estate by plaintiff as afore- 
said, plaintiff did, on the 28th day of March, 1885, pay 
for and fully discharge said promissory note as appears by 
the written indorsement on the back of the same; that 
after the payment of said note and mortgage as aforesaid, 
plaintiff demanded of the said defendant that he have the 
said mortgage relcased of record, as he was by law com- 
pelled to do; that plaintiff, by his agent, tendered said 
Daniels sufficient money to pay for the proper expenses of 
the same, and the said Daniels refused to release the said 
mortgage, and has refused for more than seven days after 
being requested so to do.” 

Daniels, in his answer, denies that he is the mortgagee, 
his personal representative, or assignee, but admits the ex- 
ecution of the mortgage and admits that he purchased the 
note secured by said mortgage, but denies that the mort- 
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gage was assigned to him or that Densmore asked him to 
release said mortgage or that he refused to release the same. 

On the trial of the cause judgment was rendered in 
favor of the defendant in error for the sum of $40. 

Sec. 26, chap. 73, Compiled Statutes, provides that “Any 
mortgage that has been, or may hereafter be, recorded, may 
be discharged by an entry on the margin of the record 
thereof, signed by the mortgagee or his legal personal rep- 
resentative or assignee, acknowledging the satisfaction of 
the mortgage, in the presence of the register of deeds or 
his deputy, who shall subscribe the same as a witness, and 
such entry shall have the same effect asa deed of release 
duly acknowledged and recorded. 

“Sec. 27. Any mortgage shall also be discharged upon 
the record thereof by the register of deeds in whose cus- 
tody it shall be, whenever there shall be presented to him 
a certificate executed by the mortgagee, his legal personal 
representative or assignee, acknowledged or proved and 
certified as hereinbefore prescribed, to entitle conveyancé to 
be recorded, specifying that such mortgage has been paid, 
or otherwise satisfied or discharged. 

. “Sec. 28. Every such certificate, and the proof or the 
acknowledgment thereof, shall be indexed in the order of 
mortgages, and recorded at full length; and in the record 
of discharge the register of deeds shall make a reference 
to the book and page where the mortgage is recorded. 

“Sec. 29. If any mortgagee, or his personal representa- 
tive or assignee, after full performance of the condition of 
the mortgage, whether before or after a breach thereof, 
shall, for the space of seven days after being thereto re- 
quested, and after tender of his reasonable charges, refuse 
or neglect to discharge the sameas provided in this chapter, 
or to execute or acknowledge a certificate of discharge or 
release thereof, he shall be liable to the mortgagor, his heirs 
or assigns, in the sum of $100 damages, and also for all 
actual damages occasioned by such neglect or refusal, to be 
recovered in the proper action.” 
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Section 39 provides that ‘‘The recording of an assign- 
ment of a mortgage shall not, in itself, be deemed notice 
of such assignment to the mortgagor, his heirs or personal 
representatives, so as to invalidate any payment made by 
them, or either of them, to the mortgagee.” 

The testimony shows that the plaintiff in error was in 
fact the assignee of the mortgage, although no formal as- 
signment was made on that instrument. The testimony 
also shows that a demand was made upon him to release 
the mortgage after the same had been fully paid and satis- 
fied, and that he neglected to do so, whereupon the defend- 
ant in error brought an action against him to have the 
mortgage declared satisfied and the cloud removed from 
the title. In obtaining this decree the defendant in error 
claims that he expended $40, which sum the court below 
awarded him, but refused to enforce the penalty of $100 
for failure to enter satisfaction on the record. The real 
defense of the plaintiff in error is, that he was not an as- 
signee of the mortgage, within the meaning of the statute. 

It will be observed that the recording of the assignmeut 
is not of itself notice to a mortgagor, his heirs or personal 
representatives. In this state ordinarily a note is given 
for the debt and a mortgage executed to secure the pay- 
ment of the note. The note is the debt and the mortgage 
a mere incident. The mortgagor or his representatives 
may safely pay a debt to the person lawfully in possession 
of the note. In equity the transfer of the debt carries the 
security with it, and the person who is the assignee of the 
debt is also the assignee of the security. The mortgagee, 
after he had assigned the debt, could not enter satisfaction 
of the mortgage so as to defeat the rights of the assignee. 
Now the statute provides that the mortgagee, his personal 
representative or assignee, etc., shall enter a discharge of 
the mortgage when the same has been paid. 

Mr. Jones, in his valuable work on mortgages, section 
990, in speaking of an action to have a mortgage declared 


. 
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satisfied, says: “The action should be brought against the 
person who has the power legally to discharge the mort- 
gage, whether he be the mortgagee or an assignee or other 
holder of the mortgage. (Ewing v. Shelton, 34 Mo., 518.) 
It is erroneous when an assignee holds the mortgage to 
join with him in the action the mortgagee or any one else 
who could not execute satisfaction of the mortgage. (Gal- 
loway v. Litchfield, 8 Minn., 188.) When the mortgage is 
in the form of a trust deed, the trustee, being the person 
who has the authority to enter satisfaction, is the one lia- 
ble for neglect or refusal to do so. Where an assignee of 
a mortgage has negligently omitted to provide himself with 
authority to satisfy a mortgage of record on payment of 
the debt, he is liable for the costs of a suit instituted to 
- obtain a judicial satisfaction of it, (Hillman v. Stumph, 1 
Wils. [Ind.], 285.)” 

The word “assignee” in the statute is without limitation 
or restriction. Why should the court apply a restriction 
in construing the word? , 

The mortgagor, in satisfying the mortgage, has a right to 
have satisfaction entered of record upon making demand 
to that effect and tendering the fee required by law. The 
only party who can enter this satisfaction is the one who 
owns and receives the debt. It may be said that as he is 
not the assignee of record his acknowledgment of sat- 
isfaction would be of no avail, but that is not true. The 
entry of satisfaction may show that the notes secured by 
mortgage have, on such a day, been paid to the assignee 
who was then the owner thereof, and such notes are now 
exhibited to the clerk. No particular form of words is 
necessary to show the satisfaction, but it must appear that 
the debt has been paid and satisfied, and hence that the 
mortgage was canceled and annulled. The mortgagor 
may be unable to execute another mortgage upon his pro- 
perty to borrow money to satisfy a loan, if the person who 
is the owner of the first mortgage debt, upon being paid 
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the same, cannot be compelled to enter satisfaction, and thus 
the mortgagor might be subjected to great hardship if not 
serious loss. It was the duty of the plaintiff in error, 
when receiving payment of the notes, to enter satisfaction 
of the mortgage upon the record, and failing to doso he is 
liable for the costs of an action to remove the cloud from 
the title. It is probable that he is also liable for the pen- 
alty, but that question does not arise in the case, as the 


judgment on that point is in his favor, The judgment of 
the district court is right and is 


AFFIRMED. 


THE other judges concur. 


Harry Earu v. A. B. Rei & Co. 
[FILED May 6,1891.] 


1. Second Trial: First SHouLp BE IGNORED. Where a verdict 
is set aside and anew trial granted, thesecond trial is to be con- 
ducted in precisely the same manner as if no trial had previously 
taken place. The fact that a verdict had previously been ren- 
dered in favor of the plaintiff does not raise any presumption 
against the defendant which can be considered by the jury or 
court in the second trial. 


2. Evidence. On the testimony contained in the record thereis a 
failure to show a liability of the defendant to the plaintiff, upon 
the items set forth in the petition. 


Error to the district court for Lancaster county, Tried 
below before CHAPMAN, J. 


Lawrence & Heiskell, for plaintiff in error. 


H. J. Whitmore, contra. 
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MaxwELL, J. 


The plaintiff filed a petition in the district court of Lan- 
casier county, in which he alleged “that on or about the 
Z2d day of August, 1887, the plaintiff entered into the 
service of the defendants at their request, as agent to sell 
and dispose of certain goods, to-wit, the Crandall Type- 
writers, of the value of $75, in the state of Nebraska; that 
this plaintiff was appointed to the agency for the state of 
Nebraska for the sale of said typewriters under the fol- 
lowing contract, made by and between defendants and 
plaintiff: That plaintiff was to sell four machines per 
month in 1887, eight per month in 1888, and sixteen per 
month in 1889, terms one-third off free on board at Chi- 
cago, defendants to deliver the typewriters free of charge 
by freight to this plaintiff; that defendants made a fraud- 
ulent contract in the aforesaid contract with this plaintiff, 
and perpetrated a fraud upon this plaintiff in this, to-wit, 
he, plaintiff, received one of the said typewriters in pursu- 
ance of said contract from defendants, and ordered four 
more, and was preparing to sell them in the state of Ne- 
braska, when he was given notice by the Crandall Type- 
writer Company, of Groton, New York, to refrain from 
selling said typewriters or any of them, under the agency 
of the defendants, or suffer the penalty of the law; and 
this plaintiff further says that the Crandall Typewriter 
Company had, at said time, the exclusive right and author- 
ity to sell said typewriters or to authorize others to sell 
them in the state of Nebraska; that said defendants had 
at said time no right nor authority whatever to sell or to 
employ others to sell said typewriters, or any of them in 
the state of Nebraska; that this plaintiff was wholly ig- 
norant of the Crandall Typewriter Cuompany’s exclusive 
right and authority to sell said typewriter machines, or 
their exclusive right to employ others to sell said type- 
writer machines in the state of Nebraska, and accepted the 
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typewriters and the agency for the sale of them in good 
faith from these defendants, believing at said time that said 
defendants had full power and authority to sell said type- 
writers, or to employ other agents to sell and dispose of 
them in the state of Nebraska; that defendants well knew, 
at the time of their fraudulent employment of this plaint- 
iff to sell the aforesaid typewriters in the state of Nebraska, 
that they, the defendants, had no right or authority to so 
employ this plaintiff; that this plaintiff immediately upon 
receiving the aforesaid notice and demand from the Cran- 
Call Typewriter Company that he should not sell the type- 
writers in the state of Nebraska, did henceforth refrain 
from selling or attempting to sell them in the state of Ne- 
braska; that before receiving notice from the Crandall 
Typewriter Company. to desist from selling said type- 
writers, or any of them in the state of Nebraska, and be- 
fore this plaintiff had knowledge that this employment by 
defendants was fraudulent and void, he, plaintiff, at de- 
fendant’s instance and request, for necessary expenses for 
the purpose of making the business of selling the said 
typewriters a success and a profitable business in said state 
of Nebraska, paid out and expended to and for the use of 
defendants, and at their request, for the purpose of building 
and advertising the business of selling typewriters as afore- 
” said, the sums shown in the account of which the follow- 
ing is a copy: 
“Lancoun, NgEs., Sept. 16, 1887, 
“A, B. Rerp to Harry Earn, Dr. 


Printer’s bill ...........scccsscccscsccsesace aeiestieseacss $44 50 
Machine sample........cccscccessceccsessceesreasssencens 61 75 
‘One month’s clerk hire and operator..............008 42 00 
Postage on eure lars:sssccsc.csssssens. coeetaisassdvaceds 1 25 
Letter heads furnished, not included in printer’s 

DULL separa saa ennsdieves neh aceadeaucaytonepineia eueentes 2 00 
Ptate directOLy. j.asesvssasectedecsaasdeves i koas dtaseahiesas 5 00 
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Which sum of $156.50 is due and unpaid, and in which 
sum this plaintiff has been damaged by the aforesaid 
fraudulent and deceitful employment of him, the said 
plaintiff, by the said defendants.” 

To this petition the defendants answered that “A. B. 
Reid isa resident of the city of Chicago, in the state of 
Illinois, and that he is in business in said city and state as 
a general dealer in typewriters, under the firm name and 
style of A. B. Reid & Co.; that on or about the 20th day 
of July, 1887, the plaintiff, through one K. Knuetson 
(whom defendant now understands to be the son-in-law of 
plaintiff), entered into an agreement with this defendant 
whereby this defendant agreed to sell and the plaintiff to 
buy Crandall typewriters at an agreed price of $50 each, 
free on board at Lincoln, if purchased in quantities of not 
less than four, otherwise free on board at Chicago; and 
defendant further agreed, in consideration of plaintiff’s 
purchasing a certain specified number of said typewriters 
monthly, not to sell Crandall typewriters to any other per- 
sons for sale in the state of Nebraska so long as the plaint- 
iff should comply with said terms; that defendant has al- 
ways been and up to the beginning of this suit was ready, 
able, and willing to do and perform all the matters and 
things on his part to be done and performed under said 
arrangement, but that plaintiff has utterly and entirely 
failed and refused to buy or receive or pay for any of said 
typewriters of this defendant, and has not at any time since 
said arrangement was made purchased a single typewriter 
of this defendant; that by reason of said failure on plaint- 
iff’s part said agreement was ended and became of no force 
and effect long before this suit was commenced; that the 
foregoing is the only contract or agreement ever made be- 
tween this defendant and the plaintiff; that on or about 
the 8th day of September, 1887, the said K. Knuetson, in 
the name of said plaintiff, telegraphed from Nebraska City, 
Nebraska, to this defendant to ship four Crandall type- 


Von. 32] JANUARY TERM, 1891. 49 
Earl v. Reid. 


writers to H. Earl, Lincoln, Nebraska, by express, C, O. 
D.; that this defendant shipped said machines as directed, 
but that the same were attached by plaintiff upon their 
arrival in the city of Lincoln, and defendant now believes 
that said machines were ordered by plaintiff solely to ena- 
ble plaintiff to commence this suit, and not in pursuance 
of any contract or agreement made with this defendant.” 

The reply is a general denial. 

There were two trials in the district court. In the first 
trial the plaintiff recovered, but the verdict was afterwards 
set aside, and on the second trial the verdict was in favor 
of the defendant, upon which judgment was rendered. It 
appears to be claimed on behalf of the plaintiff that in 
such case greater proof is required on the behalf of the 
defendant than would be necessary had the verdict not 
been set aside. ‘This is not the case, however. Where a 
verdict is set aside and a new trial granted, the second trial 
will proceed precisely in the same manner as if no previ- 
ous trial had been had. 

Second—It is very doubtful if the petition states a cause 
of action. As to most of the items it certainly fails to 
do so, The plaintiff, so far-as appears, voluntarily and 
without any inducement from the defendant purchased the 
goods in question. It is difficult to perceive, therefore, 
upon what ground the defendant can be liable for such 
purchases. Aside from this, the testimony fails to show 
any liability of the defendant to the plaintiff. 

The defendant was a wholesale dealer in typewriters in 
Chicago, and sold certain typewriters to the plaintiff to be 
sold in Nebraska. The plaintiff does not allege that the 
defendant gave him the exclusive agency to sell such type- 
writers and the proof fails to show any such representations. 
That the defendant did have the right to sell typewriters 
in the state is clearly shown by the proof, although the 
plaintiff does not appear to have made any effort to sell 
the same. In fact he was a mere figurehead, the real party 
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who conducted the business in his name being his son-in- 
law. It is evident that the order for four typewriters was 
not made in good faith, but as a means of getting property 
of the defendant within the state so that an attachment 
could be levied thereon. 

From the testimony before the court the plaintiff cannot 
recover and the judgment is 


AFFIRMED, 


THE other judges concur. 


F.S. Maucom ET Au. v. OLor Hanson. 


[Firep May 6, 1891.] 


1. Review: INsTRUCTIONS OMITTED FRoM RecorD. Where the 
instructions given by the court are not set out in the record, 
error cannot be predicated upon the refusal of the court to give 
certain instructions which were asked, the presumption being 
that the court did its duty aud gave proper instructions. 


2. Adverse Possession. Upon the testimony preserved in the 
record, held, that the defendant had acquired title by adverse 
possession. 


Error to the district court for Douglas county. Tried 
below before NEVILLE, J. 


Congdon, Clarkson & Hunt, for plaintiff in error: 


In order that successive occupants may tack the periods 
of possession, it is not only necessary that there should 
be priority between them but the holding must, be under 
the first entry. (Crispen v. Hannavan, 50 Mo., 549; San 
Francisco v. Fulde, 37 Cal., 353; Austin v. Bailey, 37 
Vt., 219.) If defendant entered upon the land with the 
intention of buying it from the true owner when he 
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should be found, such possession is not sufficiently adverse 
to entitle to the benefit of the statute. (Davenport v. Se- 
bring, 52 Ta., 366; Grant v. Fowler, 389 N.H.,105; Brad- 
ley v. West, 60 Mo., 41; Farish v. Coon, 40 Cal., 57; 
Humbert v. Trinity Church, 24 Wend. [N. Y.], 597; Ewing, 
v. Burnett, 11 Pet. [U.8.], 41; Austin v. Holt, 32 Wis., 
490; Bedell v. Shaw, 59 N. Y., 46; Day v. Wilder, 47 
Vt., 593; Sailor v. Hertzogg, 2 Pa. St., 182; Stamper v. 
Griffin, 20 Ga., 321; Russell v. Davis, 38 Conn., 562; 
Turner v. Hall, 60 Mo., 271; Clement v. Perry, 34 Ia., 
564; 3 Washb., R. Prop., 122-3; Groft v. Weakland, 34 
Pa. St., 304; Criswell v. Altemus, 7 Watts [Pa.], 565; 
Dikeman v. Parrish, 6 Pa. St., 210; Brandt v. Ogden, 1 
Johns [N. Y.], 156; Jackson v. Sharp, 9 Johns. [N. Y.], 
163; Gay v. Moffitt, 2 Bibb [Ky.], 507.) 


Lake & Hamilton, contra: 


Presumptions are in favor of the ruling of the trial 
‘court. (McClure v. Lavender, 21 Neb., 181.) Instructions 
should be construed as a whole, and if when so taken they 
state the law of the case correctly, it is sufficient. (Camp- 
bell v, Holland, 22 Neb., 589.) The reason for a refusal 
to instruct need not be given. (Clough v. State, 7 Neb., 
344, and cases; State v. Volmer,6 Kan., 371; State v. 
Schlagel, 19 Ia, 169; Kerkow v. Bauer, 15 Neb., 167.) 
The refusal to repeat instructions is not error. (Jarion v, 
State, 16 Neb., 358; Hitchcock v. Hassler, 16 Id., 469; 
City of Lincoln v. Holmes, 20 Neb., 47; Same v. Gillilan, 
18 Id., 114.) 


Maxwe tu, J. 


This is an action of ejectment to recover the undivided 
one-half of lot 7 block 87, lot 3 block 231, lots and 
6 in block 234, lot 3 in block 249, lots 6 and 7 in block 
251, lot 4 in block 252, and three-fourths of outlot 268, 
in the city of Florence, Douglas county. 
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The defendant in his answer denied the allegations of 
the petition and pleaded the statute of limitations, 

During the trial the plaintiff’s attorney dismissed the 
action as to lot 7 in block 84, and the jury returned a ver- 
dict for the defendant except lot 6 in block 234 and all that 
part of outlot 268 east of the railroad. 

A motion for a new trial was filed and the defendant was 
required to disclaim title to the undivided one-half of lot. 
7, block 87, which he did, whereupon the court overruled 
the motion for a new trial and rendered judgment on the 
verdict. 

In some way which does not appear the instructions 
given by the court on the trial were misplaced or lost and 
do not appear in the record. The plaintiffs in error nev- 
ertheless claim that the court erred in refusing to give cer- 
tain instructions set out in the record. For aught that 
appears the instructions asked may have been given by the 
court, and if so, it would be improper to repeat them to the 
jury and thus give them undue weight. 

The invariable rule in this court has been, in cases where 
error is assigned for the refusal to give instructions, to re- 
quire the instructions given to be set out in the record so 
that it may appear that the jury were not directed as to 
the law on the points stated. All presumptions are in 
favor of the court below, and error must affirmatively ap- 
pear to warrant a reversal of the judgment. The instruc- 
tions, therefore, cannot be considered. 

Second—It is claimed that the evidence is not sufficient 
to sustain the verdict. 

The defendant was called as a witness in his own behalf, 
and on his direct examination testified as follows: 

Q. You went into possession of it in June, 1875? 

A. Yes, sir. 

Q. What lots? 

A. Two hundred and fifty-one; two lots, I think, in 
block 251. 


< 
° 
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Q. What are the numbers of the lots in 251? 

A. I think you have got my list of them. 

Q. Six and seven in 251? 

A. Yes; I think that is it. 

Q. Have you a map there? 

A. Yes, sir. 

Q. Just refresh your recollection from the map. 

A. Lots 6 and 7 in 251. 

Q. Now, what did you do upon taking possession of 
those lots 6 and 7 in 251? 

A. In September the same year I bought them in for 
taxes. 

Q. That was in 1875? 

A. No, sir; it was the next year, in the fall; I bought 
them in for taxes, 

Q. What did you do on taking possession in 1875? 

A. There was a fence on it; I planted a lot of grapes 
on it. 

Q. It was fenced? 

A. Yes, sir. 

Q. Who built that fence? 

A 


. Man by the name of Paulsen; he is in Europe now ; 
he is there now six years; he worked for me until the fall 
of 1876. 

Q. Then he went to Europe? 

A. No, sir, he was in Omaha for two years, and then he 
went to Europe. 

Q. You put out grape vines what year? 

A. I put out some trees and grape vines in the fall of 
1876, and some the next spring. At that time there was 
no one wants Florence property ; every one fenced in what 
they wanted ; you could buy all that you wanted for two 
dollars a lot ; nobody would pay taxes on it. 

Q. How ave you used those lots, 6 and 7, since that 
time? 

A. I have used it for fruit right along ; it has been cul- 
tivated every year. 


54 ° NEBRASKA REPORTS. [Vot. 32 
Malcom v, Hanson. 


. Since 1875? 

. Yes, sir. 

. Enclosed during all that time? _ 

‘Yes, sir. 

. Who has been in possession during all that time? 

I have been in possession during all that time. 

. Has your possession ever been questioned by any 
one until this suit was commenced ? 

A. No, sir. 

Q. Who claimed to be the owner of that property all 
that time? 

A. I claimed to be the owner all the time. I paid the 
taxes. I paid back taxes from 1860. 

Q. You paid up the back taxes? 

A. Yes, sir. 

Q. From what time? 

A. From 1860 and a little later. 

Q. Since you went into possession in 1875 you paid the 
taxes? 

A. Yes, sir, and collected everything that was back on it. 

Q. At the time this suit was commenced you were then 
in possession ? 

A. Yes, sir. 

Q. And still in possession ? 

A. Yes, sir. 

Q. And claimed to be the owner during all that time 
until now? 

A. Yes, sir. 

Q. What other lots, if any, did you take possession of, 
and when? . 

A. Outlot 268. I took possession of it in 1876 and I 
rented outlot.267. I fenced them in together and block 
250. I fenced them in together. 

Q. When did_you take possession of it; of outlot 268? 

A. It was some time in the summer of ’76; it was the 
centennial year. 


OPOPOPO 
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Q. Now about what time in ’76; fix the date as near as 
you can. You say it was some time during the summer ? 

A. It was early in the summer, because I wanted to use 
it for pasture. Mr. Ricker had a fence between 49 and: 50; 
we had an agreement I should use his fence; we should 
keep that fence up for lot 3 in 249; that isin this suit; Mr. 
Ricker had his stable on that; we should keep the fence 
up between us. ; 

Q. He became lessee under you of what lot? 

A. Lot 3 in 249; he had all his stables on that when I 
came out here. 

Q. Now what improvement did you put on outlot 268? 

A. Only fences; it has been flooded with water until 
this year; I could not do anything on it; I tried to put 
grass on it, but I could not; I used it for pasture. 

Q. You fenced it, however? 

A. Yes, sir. 

Q. What year? 

A. In the summer of 1876; after I had my fence on 
two or three years the railroad put another fence alongside 
mine; I tore mine down and joined theirs. 

Q. You had an enclosure by joining your fence to the 
railroad company’s? 


A. Yes, sir. 

Q. Have you been in possession of that ever since? 

A. Yes, sir. 

Q. And to the present time? 

A. Yes, sir. 

Q. Claiming to be the owner? 

A. Yes, sir. 

Q. Has any one disputed your possession from the time 


you went in possession early in 1876 to the present time, 
until this suit was commenced? 
A. No, sir. 
Q. What have you done as owner during all that time? 
A. Paid the taxes. 
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Q. No matter, you have the receipts; you can state 
generally. 

A. On that lot I paid taxes every year since 1860. 

Q. You had it enclosed and have been in possession 
since early in the summer of 1876 to the present time? 

A. Yes, sir. 

Q. Now this lot 3 in 249, you say Mr. Ricker leased 
that from you; when did you make that arrangement with 
Mr. Ricker? 

A. When I put that fence there on the bottom his was 
joining. I told him if he would keep that fence up for the 
use of his lot, he said he would; finally, in two or three 
years afterward she gave it up to me; I fenced it myself. 

Q. From 1876 until two or three years afterwards he 
was in possession under you under the arrangement you 
had with him? 

A. Yes, sir. 

Q. What other lot, if any, did you take possession of, 
of these in controversy. 

A. Four in 252. 

‘ When did you take possession of that? 

. The same summer. 

- What time in the summer of 76? 

A. Early in the summer. 

Q. How early do you think? Fix the time as near as 
you can, 

A. I think it was so early that the man when he dug 
the holes struck frost in the ground. I bought 800 fence 
posts from the U. P. railroad in 1875, I used them to 
fence that. 

Q. You used them in fencing this ground ? 

A. Thad a man haul them home in the winter time; 
some I had left I put in my grape vines. 

Q. What did you do on lot 4, block 252, besides fenc- 
ing it. 

A. Plowed it up and cultivated dt. 
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. It has been in cultivation since? 

. Yes, sir. 

. What did you raise on it? 

. Corn, and potatoes, and so forth. 

. Who has paid the taxes on this property since that 
time? 

A. I have. 

Q. Has your possession or rights of the property been 
questioned since the time you took possession in 1876, in 
the spring of 1876 up to the time of the commencement 
of this suit ? , 


OPOrO 


A. No, sir. 

Q. Have you been disturbed at all? 

A. No, sir. 

Q. What have you on this lot, if anything? 
A. Corn, 

Q. What other lot, if any? 


A. The others I didn’ t take possession of; the next year 

I had it plowed by Mr. Powell. 

Who plowed it? 

I think it was Lafayette Powell. 

. What year? 

I think it was the summer of ’76. 

. What did he plow? 

. He plowed two blocks. 

. You took possession by way of plowing what lots? 
. It was block 234 and 235. 

. There was lot 23 and 6 in 234, now take lot 6 in 
234, when did you have that plowed? 

A. I had it plowed in the summer of ’76 but it was not 
fenced until the next year. I rented it out to aman named 
Bayless. 

Q. What time in the year 1876 did you have it fenced ? 

A. It was not fenced*until 1877. 

Q. You took possession at what time in the summer of 
1876? 


OPOPOPOoro 
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A. I think Mr. Powell can remember what time it was 
in the summer. He had a span of oxen to plow with, it 
was in the summer, I think, of ’76, in the early part of 
the summer; it was hard plowing; there was so much. 
sumach, 

Q. What did you have it plowed for? 

A. I wanted it cultivated. 

Q. You plowed it for the purpose of cultivating it? 

A. Yes, sir. 

Q. Did any one else before you have any plowing done 
there on that lot? 

A. No, sir. s 

Q. You enclosed it with a fence the following year? 

A. Yes, sir, 

Q. What have yau done with it since? 

A. I rented it. 

Q. To whom? 

A. To different parties. 

Q. They have been tenants under you? 

A. Yes, sir. 

Q. Whose possession ‘is it in now? 

A. It is in my possession. Every fall it comes into my 
possession. 

Q. You lease it out every year in the spring? 

A. Yes, sir. 

Q. You have been the landlord and proprietor ever 
since 1876? Since you plowed it? 

A. Yes,sir. I have paid the taxes. 

Q. You paid the taxes how long? 

A. I paid there was ’60 and ’61 I paid back taxes, 
there was nothing back on it until ’73 and 774, since that 
time I have paid all the taxes right along. 

Q. Is that now enclosed? 

A. Yes, sir. 

Q. Have you been disturbed in the ownership of that 
property, from the time you took possession and com- 
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menced plowing in 1876 up to the commencement of this 
suit? 

A. No, sir. 

Q. Is there any other of the property in controversy in 
this suit that you took possession of by yourself or tenants? 

A. There is lot 7, in block 84. I rented it out to Mr. 
Reeves; they have been paying me fifty cents a year rent 
for it. 

Q. When did you take possession of that? 

A. They began to pay me, I think it was in ’78, and I 
had one of his half acre lots fenced in block 250. We had 
an understanding we should have what other lots were in- 
side his fence, and I should fence that other one in my 
pasture. They had a good many of mine, I thought I 
didn’t get enough rent; he paid me fifty cents a year, and 
I paid him $1. 

Q. You paid him rent and he paid you rent? 

A. Yes, sir. 

Q. When did he commence paying you rent? 

A. Ithink it was’78. He paid me the first year. He 
knew all the time I was the owner of it. 

Q. You rented it to whom ? 

A. William Reeves. 

Q. Any other lot you took possession of ? 

A. Lot 7 in block 87. I bought that of Mr. Perry. He 
bought that at the sale. I have got him here; he will 
know who he sold it to; it had been sold two or three 
times. 

Q. This lot 7 in block 87? 

A. Yes, sir. 

Q. Under what purchase did you obtain that lot? 

A. I got a warranty deed from a man named Morrow. 

Q. When? 

. A. It was a year and a half ago. There is a big house 
ou that with about $1,500 of improvements on it. 

Q. How long has that house been built? 
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A. I don’t remember. I think Mr. Perry can tell bet- 
ter; he bought it at the sale and he sold toa man by the 
name of Bayless and Bayless sold to Morrow. 

Q. What improvements are there on lot 7 in 87. 

A. There is a house 16x40, and then there is a wing, I 
should judge 16x18 or 16x20. There are a lot of trees 
and a nice picket fence in front, and a barn that is not 
much account. I consider the improvements from $1,200 
to $1,500. It is a new house with a good foundation, with 
three good chimneys on it? 

Q. You purchased that about how long ago? 

A. It was in the spring : 

He also testifies that lot 6 in block 251 was planted with 
grapes, and that lot 7 in the same block was fenced, that 
outlot 268 was fenced and used as a pasture, that lot 3 in 

block 249 was used for the same purpose. 

' The testimony of the defendant is corroborated by other 
witnesses, and the real estate, which the jury awarded to 
him, is clearly shown to be his by adverse possession. 

The question has been so frequently decided by this 
court that it is scarcely necessary to cite the cases. 

In Orauford v. Galloway, 29 Neb., 261, the adverse 
possession was maintained by cultivating the block for 
more than ten years, and it was held to be sufficient and 
the same rule had previously been announced in Tour- 
tellotte v. Pearce, 27 Neb., 57; Tex v. Pflug, 24 Id., 666; 
Levy v. Yerga, 25 Id., 766; Gue v. Jones, Id., 641; and 
Schock v. Falls Oity, 31 Neb., 599, recently decided by 
this court. Many other cases to the same effect could be 
cited. 

It is contended on behalf of the plaintiff that as to 
some of the real estate awarded him by the verdict of the 
jury, his possession was not adverse, because in his testi- 
mony he says that he bought the property at tax sale in 
order to have the owners redeem the same. An examina- 
tion of the testimony, however, shows that the lots, to 
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which the cross-examination refers, were situated in blocks 
236, 237, and 241, and were purchased in the year 1875, 
and were not in controversy in this action. 

There is no error in the record and the judgment is 


AFFIRMED, 
THE other judges concur. 


W. A. TENNEY ET AL. Vv. C. E. Diss. 
[FILED May 6, 1891.] 


Attachment: Grounps: EvmpENnce. T. & Co. obtained an attach- 
ment against one D. upon a promissory note before the same 
was due, on the ground that he had fraudulently disposed of 
his property with intent to defraud his creditors and was about 
to dispose of his property with that object in view. Held, That 
a clear preponderance of the evidence tended to show that the 
transaction was bona fide and not to defraud creditors. 


Error to the district court for Otoe county. Tried 
below before Frexp, J. 


John C. Watson, for plaintiffs in error. 
M. L. Hayward, contra. 

No briefs filed. 

MAXWELL, J. 


In June, 1890, the plaintiffs brought an action in the dis- 
trict court of Otoe county against the defendant upon a prom- 
issory note for the sum of $790.70, due and payable August 
1, 1890, with ten per cent interest. .Theaction was brought 
before the note was due, the ground therefor as alleged in 
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the petition being: “That said note was executed in part 
payment for boots and shoes ordered by the said Diss from 
these plaintiffs, and when said note was made the said C. 
E. Diss, defendant herein, was doing business in Nebraska 
City, Nebraska, as a retail boot and shoe dealer, but that 
since the execution of said note as aforesaid, and shortly 
prior to the commencement of this action, the said C. E. 
Diss, without the knowledge, consent, or concurrence of 
these plaintiffs, has made a pretended transfer of all of his 
said stock of boots and shoes located in Nebraska City, to 
one William Tuomey, but these defendants aver and allege 
that such sale was made fraudulently and without any con- 
sideration therefor, and with the intent to cheat and defraud 
these plaintiffs and others, the creditors of the said C. E. 
Diss, the defendants herein ; wherefore these plaintiffs bring 
action upon the aforesaid note prior to its maturity, and 
ask that an order of attachment may be granted upon the 
grounds and for the reasons set forth in the affidavit or 
attachment filed herein.” 

In the affidavit it is alleged that the defendant has sold, 
conveyed, and otherwise disposed of his property with the 
fraudulent intent to cheat and defraud his creditors, and to 
hinder and delay this plaintiff and others, the creditors of 
said C. E. Diss, in the collection of their debts; that said 
defendant is about to remove the remainder of his property 
with the intent of cheating and defrauding his creditors, 
and is about to make a sale of his property and thie re- 
mainder thereof with the intent to cheat and defraud his 
creditors ; that the said C. E. Diss has pretended to sell 
his entire stock of boots and shoes in Nebraska City to 
one William Toumey.” 

No facts are stated on which the belief of the affiant is 
based. - , 

An order allowing an attachment before the debt was 
due was allowed by the county judge. The defendant 
thereupon filed a motion to dissolve the attachment upon 
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various grounds, but one of which need be noticed, viz., 
that the charge was unfounded. 

The testimony shows that the defendant executed three 
chattel mortgages upon his stock of goods the aggregate of 
which was about $2,600; that he was owing other debts 
and that his creditors were pressing him for payment; that 
thereupon he sold the entire stock, subject to the mort- 
gages, toone William Toumey for about the sum of $1,400. 
This money, it is claimed, and the testimony tends to show, 
was applied by the defendant in the payment of his debts. 
It does clearly appear that the defendant is a bona fide pur- 
chaser of the goods in question and that there was no in- 
tent in purchasing said stock to defraud the creditors of 
the defendant. 

The order discharging the attachment is sustained by the 
clear weight of the testimony, and is 


AFFIRMED. 


THE other judges concur. 


City oF Lincoin v. Lizzie Sraury. 
(FILED May 6, 1891.] 


1. Trial: Caaneet In DockEeTED DaTE oF. A district court has 
authority to make a reassignment of the cases on the docket so 
as to facilitate the dispatch of business before the court, and if 
such reassignment does not take affect for two or three days 
after the order is made, so that a party has a reasonable oppor- 
tnnity to summon his witnesses, it will not be error to proceed 
with the trial of a case. 


2. 


: CASE STATED. An attorney having an impor- 
tant case in court, in a friendly conversation with one of the 
the judges of the district, stated that he was about to go to 
Washington to attend the bearing of a case before the United 


64 NEBRASKA REPORTS. [ Vou. 32 


City of Lincoln v. Staley. 


States supreme court, and that, as his case in the district court 
was set for the 24th, he would try and return prior to that time 
and be prepared to try the case. The judge expressed the opinion 
that, in all probability, the criminal business before the court 
would occupy the attention of the court until the 24th inst. The 
criminal business was tried before another judgeand disposed of 
by the 14th of the month. Both judges thereupon made a new 
assignment of the cases on the docket, to take effect on the fol- 
lowing Monday, and the case spoken of, being reached under 
the new assignment, was tried before the return of the attorney 
from Washington. Held, No error. 


3. : SURPRISE. Where a case is called which a party is not 
prepared to try, he should move for a continuance, stating the 
grounds on which a continuance is sought, supported, if neces- 
sary, by affidavits. 

4, : ABSENT WITNESSES: WAIVER. Where, after a trial has 


begun, a party discovers that some of his witnesses are not pres- 
ent, and he cannot safely proceed without their testimony, he 
should show those facts to the court by affidavit, together with 
a statement of facts as to the diligence used by him to procure © 
their attendance, and ask to have the case deferred, or for leave 
to withdraw a juror and continue the cause at his costs if he is 
at fault, to a later day in the term. He cannot proceed with the 
trial and, after a verdict against him, rely upon these facts as 
grounds for a new trial. 


5. Verdict, held, to be fully sustained by the evidence. 


6. Cities: UNsare SIDEWALKS. The essential: fact as to the con- 
dition of the sidewalk was that it was in a broken and unsafe 
condition. 


Error to the district court for Lancaster county. Tried 
below before CHAPMAN, J. 


G. M. Lambertson (H. J. Whitmore with him) for plaint- 
iff in error, cited: Griswold v. Shaw, 79 Ill., 449; Kirk- 
land v. Sullivan, 43 'Tex., 233; Fawell v. Comm., 11 Miss., 
127; Mattingly v. Bosley, 2 Metc. [Ky.], 443; Hill v. 
Webber, 50 Mich., 142. 


£. P. Holmes, and J. R. Webster, contra, cited: Max- 
well, Pl. & Pr., 440-1; Smith v. Anderson, 18 Md., 520. 
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MaxweE LL, J. 


This action was brought in the district court of Lancas- 
ter county by the defendant in error against the plaintiff in 
error, to recover damages for injuries sustained by her, 
caused by a defective sidewalk in the city of Lincoln. The 
jury returned a verdict in favor of the defendant in error 
for the sum of $1,250, and a motion for a new trial hav- 
ing been overruled, judgment was entered on the verdict. 

One of the principal errors relied upon by the plaintiff 
in error is the alleged irregularity of the court in ordering 
the case for trial before the time set in the printed docket. 
In support of this contention the attorney for the city filed 
the following affidavit : 


“G, M. Lambertson, being first duly sworn, upon his 
oath says that he is the city attorney of the city of Lin- 
coln, defendant in the above entitled action; that on Mon- 
day, February 10, 1890, this affiant left the city of Lincoln 
to attend to an action in the supreme court of the United 
States at Washington, D. C.; that before leaving this aff- 
ant had made arrangements with regard to all cases in 
which he was attorney then pending in the district court of 
Lancaster county and which were set for trial within the 
time the affiant expected to be absent, which was about ten 
days; that this case was numbered 24 on the law docket of 
the February term of said court and was set for trial Mon- 
day, February 24, 1890; that when affiant departed, the 
court and jury were then engaged upon the trial of crimi- 
nal cases in said court, aud affiant was informed and saw 
by the printed docket that the court and jury would be so 
employed until Friday, February 21, 1890; that affiant 
returned from the city of Washington: on Thursday even- 
ing, February 20, 1890, and was on Friday, February 21, 
informed that the above entitled case had been called for trial 
and tried on Tuesday and Wednesday, February 18 and 

7 
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19, 1890; that said defendant was not prepared for trial at 
said time, and it was not possible to secure the attendance 
of its witnesses at said time; that J. R. Bing and Joseph 
R. Ogden were material witnesses for defendant in said 
trial; that said J. R. Bing was in Grand Island, Nebraska, 
on the days of said trial, and said Ogden was in Cass 
county, Nebraska, on said days; that both of said parties 
had been and the said Bing is still a resident of this city; . 
that said Ogden is now residing in Cass county, Nebraska, 
but that he has only lately removed from this city; that 
said witnesses had, shortly after the time of the happening 
of the alleged accident to plaintiff, each made and sub- 
scribed affidavits in said cause, and this affiant was in- 
formed and believed they would so testify in said cause; 
that the affidavits so made by said parties are hereto at- 
tached and made a part of this affidavit; that affiant was 
informed by Hon. A. W. Field, judge of this court, some 
time before leaving for Washington that the first two 
weeks of the term would be occupied with the trial of 
criminal cases; that this affiant was the only attorney of 
record of defendant and was familiar with said cause and 
prepared to try the same when it should be reached in its 
regular order; that affiant relied upon said arrangement 
of said cause on the printed docket, and rules 1, 2, 15, and 
16 of this court; the page of said printed docket showing 
the assignment of this cause, and also rules 1, 2, 15, and 16 
are hereto attached and made parts of this affidavit, marked 
‘Exhibits Cand D’ respectively; that it has been the uni- 
form custom and practice of this court heretofore to observe 
the assignment of causes as made in said printed docket, 
and not to proceed with the trial of any cause prior to the 
day fixed for hearing the same by the said docket.” 


We also find the following order in the record: 


“The criminal business of the court having been disposed 
of for the present, it is ordered that the trial of law cases 
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to a jury be commenced on Monday next, the 17th day of 
February, in their order as they appear on the calendar. 


“February 14, 1890. SAMUEL MM. CHapPMaAn, 
“ALLEN W. FIELD, 
“Judges.” 


There are also the affidavits of Jonathan R. Bing and 
Joseph R. Ogden, the alleged witnesses, but neither of 
whom had been subpeenaed nor their depositions taken. 

It is evident that the judges acted in perfect good faith 
as well as the attorney of the plaintiff in error. In 
friendly conversation with Judge Field, he gave an opinion 
that the case wonld not be reached until the 24th. As is 
often the case, however, in criminal prosecutions some of 
the parties plead guilty; in others, the state has not suff- 
cient proof, and consequently dismisses them, while the 
length of the trials which take place must necessarily de- 
dlepend upon the number of witnesses to be examined. No 
attorney or judge could even approximate in advance the 
number of days necessary to dispose of the criminal calen- 
dar in a county like Lancaster. If the criminal business 
was disposed of sooner than was expected, no one will con- 
tend that it was the duty of the judges to wait several days 
in order to take up the cases in the order they were as- 
signed by the clerk. In such case the judges have the 
right to reassign the causes, so that trials will not be de- 
layed and justice denied. 

In Lancaster county it is well known that heretofore 
two judges have been unable to dispose of the business, to- 
gether with the business of the other counties in the dis- 
trict, as it existed when this trial took place. In addition 
to this, the attorney for the plaintiff in error was liable to 
be delayed from the inability of the supreme court to hear 
him at the time expected or from delay in railway travel, 
failure of trains to connect, or other causes. These are con- 
tingencies that an attorney must provide against. While 
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his client has rights in the premises, the adverse party has 
rights also which must be considered. 

The charge that the case was taken up out of its order 
is not supported by the record. Practically the charge is 
that the plaintiff in error was taken by surprise, and that 
it was not prepared to make its defense at that time. In 
such case the proper practice is to file a motion for a con- 
tinuance, supported by affidavits stating the ground there- 
for. If, after the jury has been impaneled, witnesses on 
behalf of a party have absented themselves so that their 
testimony cannot be had, that fact should be brought to © 
the attention of the court by affidavit, together with the 
statement of the testimony which was expected to be given 
by them. The court, on a sufficient showing, will allow 
the moving party to withdraw a juror and continue the 
case to a later day in the term or to a succeeding term, but 
at his costs if he was at fault. A party cannot, however, 
proceed with the trial without objection and after a ver- 
dict against him set up defects as grounds for a new trial 
which should have been brought to the attention of the 
court before the case was submitted to the jury. The 
writer has endeavored to state the rules governing such 
cases in Pleading and Practice, 5th Edition, 440-442. 
There was no error, therefore, in ating down the case for 
trial. 

It is claimed that the damages are excessive. Dr. 
Beachley, of Lincoln, testified : 

A. I was called to see her [defendant in error] and 
found her suffering with an inflamed knee, and the inflam- 
mation continued until suppuration of the knee joint took 
place, matter formed in the knee joint. 

Q. What was necessary to do—what did you do for her? 

A. In the first instance I applied fomentations to try 
and allay the inflammation, aud I also painted it with 
iodine to prevent the suppuration. But inflammation run 
on at a high grade and suppuration was the result. After 
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the matter formed I opened the knee joint and let the 
matter out and washed out the knee joint with antiseptic 
washes, 

Q. Did you have to do that more than once? 

A. I done it twice a day, for six or eight weeks? 

Q. How many times or places did you open the joint? 

A. I made, as near as I recollect, seven or eight original 
openings, and opened thesame openings several times, when 
they became nearly closed. 

Q. How long did you treat her? 

A. Well, I have no date at all, to tell jnst the exact 
length of time, but somewheres from two to three months. 
I don’t recollect the exact length of time. 

Q. How might an inflammation of that kind be caused; 
might it be from a fall and a bruise to the joint? 

Court: State what produces trouble of that kind. 

A. Falls or blows, anything of that character will or 
might produce sinovitis of that joint. 

Q. You may state if this injury is to any extent perma- 
nent. What are the results of it? 

A. It very often results in anchylosis of the joint, the 
joint becoming stiff, and where it does not result in anchy- 
losis, it weakens the joint as a rule. 

Q. Weakens the vitality of the joint? 

A. Yes, sir. 

Q. More liable to other troubles there afterwards? 

A. Yes, sir. : 

There isa considerable,amount of other testimony to the 
same effect. The testimony clearly estavlishes the fact that 
the sidewalk was in an unsafe condition, and had been so 
for some considerable time, and that in consequence of the 
condition of the sidewalk the plaintiff stepped into an 
aperture therein and sustained a very severe injury. An 
attempt was made on behalf of the city to limit the ruin- 
ous character of the sidewalk to the removal of certain 
boards which apparently had been removed therefrom. 
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The essential facts are, that boards were missing; whether 
they had fallen through between the stringers upon which 
the sidewalk was laid or had been broken and fallen to the 
ground, or had been removed, would not seem to be mate- 
rial. The essential facts are, that the sidewalk was not ina 
safe condition for persons exercising due care, who had oc- 
casion to pass over it. So far as this record discloses the 
case was well conducted on the part of the city, and the 
damages are not excessive. 
There is no error in the record, and the judgment is 


AFFIRMED. 


THE other judges concur. 


ScuouyLerR NatTionaAL Bank v. Hecror C. Bouuone. 


[FILED May 6, 1891.] 


1. Pleading. A motion filed by the defendants to strike ont several 
words in the plaintiff’s petition, held, properly overruled. 


2. National Banks: Usury: JuRISDICTION oF STATE CouRTs. 
The courts of record of the state have jurisdiction in actions 
brought under secs. 5197 and 5198 of the Revised Statutes of 
the United States to recover from national banks the penalty for. 
knowingly taking, receiving, reserving, or charging a greater 
rate of interest than is allowed by law. 


3. Review: Res ADJuDICATA. The questions of law involved in 
the case were settled in Schuyler National Bank v. Bollong, 24 
Neb., 821 and 825, and there is no material error in the record. 


Error to the district court for Colfax county. Tried 
below before MaRsHALL, J. 


E.. T. Hodsdon, for plaintiff in error, cited, on the ques- 
tion of jurisdiction: 1 Bl, Com., 86; Francisco v. Gil- 
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more, 1 Bos. and P. [Eng.], 179-80; Woodgate v. Knatch- 
bull, 2 T. R. [Eng.], 154, 155, note; Blaine v. Curtis, 
3 New Eng. Rep., 469; Tiffany v. Natl. Bk. of Mo., 
18 Wall., 409-413; Barnett v. Muncie Natl. Bk., 98 U.S., 
555; Hubbell v, Gale, 3 Vt., 266; U.S. v. Chouteau, 102 
U.S, 611; Afaryland v. B. & O. R. Co., 44 Id., 534, 547; 
Colburn v. Sweet, 1 Mete. [Mass.], 235 ; U.S. v. Lathrop, 17 
Johns. [N. ¥.],4; 1 Kent’s Com., 397-9; Haney v. Sharp, 
1 Dana [Ky.], 442; Teall v. Felton, 1 Comst., [N. Y.], 537 ; 
Ely v. Peck, 7 Conn., 239; Davison v. Champlin, Id., 244; 
“Mo. River Tel. Co. v. First Natl. Bk., 74 Ill., 217; Tiffany 
v. Natl. Bk, 18 Wall. [U.8.], 409. 


C. J. Phelps, and J. A. Grimison, contra, 
MAXWELL, J. 


This action was brought in the district court of Colfax 
county to recover the penalties imposed by the United 
States statutes for knowingly contracting for and receiving 
usurious interest. 

There are thirty-one counts in the petition. The de- 
fendant moves to strike out of each of said counts the 
words “so as aforesaid paid by the plaintiff to the defend- 
ant and by the defendant knowingly contracted for and 
received from the plaintiff;” also “corrupt, usurious, and 
occurred within two years prior to thé commencement of 
this action,” because the same are irrelevant, redundant, su- 
perfluons, and scandalous. The motion was overruied and 
there was no error in overruling the same. Objections were 
also made to the jurisdiction of the court, it beiny claimed 
that the courts of the United States have exclusive jurisdic- 
tion in this class of cases. Originally such courts seem to 
have had exclusive jurisdiction, but many years ago the 
statute was changed, authorizing the state courts to try 
such actions. The question has been before this court a 
number of times and carefully considered, and the jurisdic- 
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tion of the state courts sustained. The objection therefore 
is unavailing. 

The defendant below in its amended answer alleges : 

“First—That the said alleged amended petition was 
filed in this court on the 11th day of January, A. D. 1889; 
that on the 19th day of March, A. D. 1887, a certain -paper 
writing was filed in this court which contained the names 
of the parties herein, which was denominated a petition, and 
to which other pleadings were filed as required by law, and 
proceedings and trial were had in this court on said pre- 
tended issues so made up as aforesaid, and that the defend- 
ant herein afterwards prosecuted a petition in error on said 
judgment to the supreme court of the state of Nebraska, 
and at the July, A. D, 1888, term of said supreme court, 
to-wit, on November 21, 1888, it was, upon consideration 
by said supreme court, duly adjudged that said paper writ- 
ing filed on March 19, A. D. 1887, was not a petition and 
the above mentioned judgment was, by reason thereof, on 
said 21st day of November, 1888, duly reversed by said 
supreme court; that each and every cause of action stated 
in said alleged amended petition did not accrue until two 
years next before the commencement of this action, and did 
accrue within two years next before the filing of the 
amended petition herein, as provided by sections 5197 and 
5198 of the Revised Statutes of the United States, under 
which said causes of action are brought. 

“Second—That each and every of the said causes of ac- 
tion stated in said alleged amended petition are new and 
different causes of actiou, and are not the identical causes 
of action stated in said original paper writing, alleged to 
be a petition and filed herein on March 19, 1887. 

“Third—That the first, seventh, eighth, twelfth, thir- 
teenth, fourteenth, fifteenth, sixteenth, nineteenth, twen- 
ticth, twenty-third, twenty-fourth, and twenty-fifth causes 
of action set forth in plaintiff’s petition did not accrue to 
the plaintiff herein alone, but to him and one Neil Bollong, 
who is still living. 
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“Fourth—That the second, third, fourth, fifth, sixth, 
ninth, tenth, and eleventh causes of action set forth in the 
plaintiff’s amended petition did not accrue to the plaintiff 
herein alone, but to him and one Thomas L. Palmer, who 
is still living. 

“Fifth—That the twenty-ninth cause of action set forth 
in the plaintiff’s amended petition did not accrue to the 
plaintiff herein, but to him and one Neil R. Bollong, who 
is still living. 

“Sixth—That the thirteenth cause of action set forth in 
plaintiff’s amended petition did not accrue to the plaintiff 
herein alone, but to him and Thomas L. Palmer and Neil 
R. Bollong, who are still living. : 

“ Seventh—That it denies each and every allegation in 
said amended petition contained.” i 

The reply is a general denial. 

On the trial of the cause the court was required to make 
special findings, which it did as follows: 

“ First—Upon the first cause of action, for the plaintiff 
$93. 

“Second—Upon the second cause of action, for the plaint- 
iff $93. 

“ Third—Upon the ified cause of action, for the plaintiff 
$139.50. 

“ Fourth—Upon the fourth cause of action, for the plaint- 
iff $139.50. , 

“Fifth cause of action withdrawn. 

“ Sixth—Upon fhe sixth cause of action, for the plaintiff 
$99. 

“Seventh—Upon the seventh cause of action, for the 
plaintiff $161.20. 

“ Kighth—Upon the eighth cause of action, for the 
plaintiff $57.20. 

“ Ninth—Upon the ninth cause of action, for the plaint- 
iff $93. 

“Tenth—Upon the tenth cause of action, for the plaint- 
iff $93. 
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“ Eleventh—Upon the eleveuth cause of action, for the 
plaintiff $62. 

“ Twelfth—Upon the twelfth cause of action, for the 
plaintiff $13.20. 

“Thirteenth—Upon the thirteenth cause of action, for 
the plaintiff $37.20. 

“ Fourteenth—Upon the fourteenth cause of action, for 
the plaintiff $13.20. 

“ Fifteenth—Upon the fifteenth cause of action, for the 
plaintiff $37.20. 

“Sixteenth—Upon the sixteenth cause of action, for the 
plaintiff $55.26. 

“ Nineteenth—Upon the nineteenth cause of action, for 
the plaintiff $21. 

“Twentieth—Upon the twentieth cause of action, for 
the plaintiff $63. 

“ Twenty-third—U pon the twenty-third cause of action, 
for the plaintiff $93. 

“ Twenty-fourth—Upon the twenty-fourth cause of ac- 
tion, for the plaintiff $62. 

“Twenty-fifth—Upon the twenty-fifth cause of action, 
for the plaintiff $48. 

“Twenty-seventh—Upon the twenty-seventh cause of 
action for the plaintiff $3. 

“ Twenty-eighth—Upon the twenty-eighth cause of ac- 
tion, for the plaintiff $4.80. 

“‘ Twenty-ninth—Upon the twenty-ninth cause of action, 
for the plaintiff $21. es 

“Thirtieth—Upon the thirtieth cause of action, for the 
plaintiff $89.58. 

Thirty-first—U pon the thirty-first cause of action, for the 
plaintiff $10. 

“The court finds for the plaintiff in all the sum of 
$1,601.84, the same being double the amount of usurious 
interest paid by the plaintiff to the defendant, and by the 
defendant taken and received upon usurious loans made 


° 
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by the defendant to the plaintiff, as alleged in the above 
mentioned causes of action. 

“The court further finds for the defendant upon the 
seventeenth, eighteenth, twenty-first, twenty-second, and 
twenty-sixth causes of action. 

“ (Signed) WILLIAM MarsHaLl, 
“Judge.” 


As to the request made on the part of the defendant as 
to questions of fact and conclusions of law, the court finds 
as to questions of fact as follows : 

“First—As to the first request that the amended peti- 
tion was filed January 11, 1889, but that the same does 
not set up new causes of action, it only separately states 
and numbers the causes of action set up in the first or orig- 
inal petition, except the fifth cause of action, which was by 
the plaintiff withdrawn. 

“Second—That the payment of interest set upon the 
seventh and ninth causes of action were made at the time 
of the final payment of the sums borrowed, on which such 
judgments of interest were made. 

“Third—That the payments of interest upon the fifth, 
sixteenth, twenty-fifth, and twenty-eighth causes of action 
were paid under and in pursuance of the extended original 
agreement to pay such interest. 

“ Fourth—That upon the seventeenth, eighteenth, twenty- 
first, twenty-second, and twenty-sixth causes of action the 
loans therein set out were made by Sumner Bros., and not 
by the defendant bank. 

“ Fifth—That upon the ninth cause of action the loan 
therein set out was made by the defendant to the plaintiff 
and not to. Bollong & Co. 

‘“‘As to the conclusions of law the court finds as follows: 

“First—That this action, including all the causes of 
action embraced in the plaintiff’s petition, except the fifth, 
are to be regarded as commenced at the date of the sum- 
mons served upon the defendant. 
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“ Second—That the seventh and ninth causes of action 
were not barred by the two years’ statute of limitations 
applicable to this class of actions. 

“ Third—That the interest paid upon the fifth, sixteenth 
twenty-fifth, and twenty-eighth causes of action were paid 
upon the clearly implied extension of the original agree- 
ment to pay such interest. 

“ Fourth—That the interest paid upon the seventeenth, 
eighteenth, twenty-first, twenty-second, and twenty-sixth 
causes of action, being paid to Sumner Bros. for a loan of 
their money, the defendant is not liable therefor. 

“ Fifth—That the allegations of the amended petition, 
except as to the fifth, seventeenth, eighteenth, twenty-first, 
and twenty-sixth causes of action, are sustained by sufficient 
evidence.” 

The questions of law involved in this case were decided 
in Schuyler Natl. Bank v. Bollong, 24 Neb., 821 and 825, 
and need not be repeated here. The findings of fact ap- 
pear to be amply sustained by the evidence. In fact the 
officers of the bank testified frankly, and so far as we can 
judge, truthfully, in regard to all these transactions, and 
the findings are mainly predicated upon their testimony. 
There is no error in the record and the judgment is 


AFFIRMED. 
THE other judges concur. 


Isaac Caunw v. Davip May. 
[FILED May 6, 1891.] 


Review. In the case set forth in the opinion, held, that there is no 
error in the record, and the judgment is affirmed. 


Error to the district court for Lancaster county. Tried 
below before CHapMan, J. 
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Harwood, Ames & Kelly, for plaintiff in error, 
Pound & Burr, contra. 
MaxwEL, J. 


This action was brought in the district court of Lancas- 
ter county, upon a check for $485, drawn by the plaintiff 
in error in favor of the defendantin error. On the trial of 
the cause in the court below, a verdict was rendered in fa- 
vor of the defendant in error for $548.19, upon which 
judgment was rendered. 

The defenses interposed by the plaintiff in error are: 

“ First— Want of consideration. 

“Second—That said check in said petition mentioned 
was not made or delivered by this defendant in person, but 
by his son and agent, Lazard Cahn, while this defendant 
was absent from the city of Lincoln, and was ignorant of 
the making of the same, and that same was made by said 
Lazard in payment of a claim which the plaintiff asserted 
and pretended to be due and owing him for this defendant, 
for money advanced by the plaintiff for the defendant, for 
the purchase of a horse and vehicle to the amount of $450, 
and for the payment of a bill of $35, incurred by this de- 
fendant to one Peters for packing furniture, and this de- 
fendant.avers that at the time of making and delivering 

“said check; said Lazard being ignorant of the truth of the 
matter, and relying upon said plaintiff, said claim and as- 
sertion, made and delivered the same in ignorance of the 
real fact, but that in truth and in fact, and as the plaintiff 
well knew at the time of making said assertion and re- 
ceiving said check, this defendant did not at that time, nor 
had he at any time previously owed or been indebted to 
said plaintiff in said sums, or either of them, nor in any 
other sum or sums, for or on account of any advance 
or payment for either of the purposes above mentioned, 
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nor was he indebted to the plaintiff for or upon any cause 
or account whatever, as the plaintiff then well knew. 

“Third—That hitherto there was and has been an open 
and running account between the plaintiff and the defend- 
ant, extending over many years and embracing many items, 
and that among said items this defendant was charged on 
said account with the sum of $450, which it was supposed 
had been paid to the use of this defendant by one Wolf & 
Co., of New York City, with whom said plaintiff had a 
running account, and out of said plaintiff’s funds, and that 
said plaintiff had repaid the same to said Wolf & Co.; that 
he paid and settled said running account with the plaintiff 
in ignorance of said item; but this defendant avers that in 
fact, as this defendant has since learned, said Wolf & Co., 
long prior to said settlement and payment, had confessed 
to said plaintiff that said charge for money paid on ac- 
count of this defendant was a mistake, and had given 
said plaintiff credit therefor upon settlement between them 
and said plaintiff, so that said plaintiff was not called upon 
to, and did not, pay or discharge the same, of which fact, 
however, the plaintiff did not inform this defendant, but 
kept the same concealed from him.” : 

In the reply it is alleged that the check was given in 
settlement of the disputed claim for $450, and the further 
sum of $35, which May claims to have expended for Cahn. 

The testimony tends to show that May and Cahn had 
been in business together for a number of years; ‘that Cahn’ 
removed to New York, and May carried on the business 
in Lincoln ; that the books at Lincoln were kept in dupli- 
cate, one set for the use of May and the other for the use 
of Cahn; that some fifteen years before the trial in this 
ease, Cahn had purchased five acres of land within the 
present boundaries of the city of Lincoln, and taken the 
title thereto in the name of the defendant in error ; that 
ten days or two weeks prior to giving the check in ques- 
tion, Lazard Cahn, a son of the plaintiff in error, applied 
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to May for a conveyance of the five-acre tract above 
spoken of. This application seems to have been made dur- 
ing business hours on Saturday, and May informed the son 
that he was busy, but if he would call on Monday he would 
make a deed therefor. The son seems to have called on 
Monday, when the defendant in error expressed his will- 
ingness to make the deed, but stated that there was an un- 
settled claim against his father for $450, for money paid 
-for him in the purchase of certain personal property, ete. 
The son wrote to his father in regard to theclaim but says 
he is not sure whether or not he received an answer before 
drawing the check. 

The defendant in error, however, testifies positively that 
the son informed him that he had received an answer be- 
fore the check was drawn. It is pretty evident that the 
object of the delay was to enable the son to write to his 
father in regard to the claim of the defendant in error, and 
that he did not act until he received the answer. How- 
ever this may be, it is not very material in the case. The 
testimony tends to show that the son had authority to ob- 
tain a deed from the defendant in error and to draw checks 
in his father’s name. On the day on which'the deed was 
made, the son, with a notary public who seems also to 
some extent to have acted as his attorney, went to the place 
of business of the defendant in error to obtain a deed, and 
the son then promised to pay the $450. The defendant 
in error then claimed that there was a further item of $35 
which had been’ overlooked, that he had paid for the 
plaintiff in error. The son stated that he knew nothing 
about the claim, but npon the assurance of the defendant in 
error that if plaintiff in error disputed it that he would 
repay the money, the son promised to pay the $35 ad- 
ditional, and thereupon drew a check on one of the Lincoln 
banks in favor of the defendant in error for the sum of 
$485, which he delivered to the defendant in error, and 
thereupon received a deed, duly signed and acknowledged 
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by the defendant in error and his wife, for the five-acre 
tract heretofore referred to. 

The testimony also shows that the son, before going to 
the place of business of the defendant in error, and ob- 
taining a deed from him, had agreed with his book-keeper 
that they would stop payment of the check immediately 
after its delivery to the defendant inerror. This was done. 
It is not a very flattering picture to draw of the conduct of 
the son and his book-keeper, and we do not care to com- 
ment on such conduct. 

The testimony tends to show that the claims of the de- 
fendant in error were valid and unpaid, and that the ver- 
dict and judgment are right. The verdict should have 

‘been for a somewhat larger sum, but that matter cannot be 
considered in this case, There is no error in the record 
and the judgment is. 


AFFIRMED, 


THE other judges concur. 


H. F. Coox v. Crry or BEATRICE ET AL, 


[FILED May 6, 1891.] 


1. Municipal Bonds: IRrEGuLaR SUBMISSION: IssUE En- 
JOINED. In an action to enjoin the issuing of certain bonds of 
a city, to be douated to a railway company upon completion of 
its road, it appeared that the whole question had not been sub- 
mitted to the electors of the city, and that no vote had been 
submitted or adopted for the payment of the principal at any 
time. Held, That the injunction granted by the court below 
would be affirmed. 


2. 


: PRESUMPTION AFTER IssuE: TaxeEs. A much stronger 
case is required to enjoin the collection of taxes levied for the 
payment of interest or principal of bonds issued in pursuance 
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of apparent authority, and which have been duly registered and 
passed into the hands of bona fide purchasers, than to prevent 
the issuing of such bonds upon specified grounds which migh 
invalidate them, , 


In this state every reasonable opportunity is 
offered to taxpayers to protect their rights by enjoining the is- 
suing or registration of illegal bonds, and unless there is a want 
of power to issue the same, bonds duly issued and registered 
will not be declared invalid for mere irregularity in the exercise 
of the power to issue such bonds. 

APPEAL from the district court for Gage county. Heard 

below before Broapy, J. 


Hazlett & Bates, and 8.8. Brown, for appellants, cited, 
contending that the proposition submitted did not need to 
be accompanied by a provision for the levy of a tax to pay 
the principal: Fremont Bldg. Ass’n v. Sherwin, 6 Neb., 48, 
53; U. 8. v. Dodge Co., 110 U. S., 156, 161-2. 


Griggs & Rinaker, contra. 
MaxweEtt, J. 


This action was brought by the plaintiff, a taxpayer of 
the city of Beatrice, and others, to enjoin the defendants 
from delivering to the Chicago, Kansas & Nebraska R. R. 
Co. $50,000 bonds of said city. The reasons for said in- 
junction are set forth in the petition as follows : 

“ That the said defendant, the C., K. & N. R. R. Co., was 
not, on the 20th day of July, 1886, is not now, and never 
has been, incorporated under the laws of the state of Ne- 
braska, nor has said C., K. & N. R. R. Co. ever at any time 
been entitled to do business in said state; that on the 1st 
day of April, 1886, the said C., K. & N. R. R. Co., filed 
in the office of the secretary of state articles of its incor- 
poration under the laws of thestate of Nebraska, a true copy 
of said articles being hereto annexed, marked ‘A,’ and made 
a part of this petition; that the said C.,K.& N.R.R. Co. 

8 : 
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has never at any time filed for record in the office of the 
county clerk of said Gage county any articles of its incor- 
poration whatever; and that the said articles so filed in the 
office of the said secretary of state are the only articles 
anywhere filed in the state of Nebraska by said railroad 
company. 

“That upon the 16th day of June, 1886, the said mayor 
and councilmen attempted and pretended to pass, sign, and 
approve an ordinance, a true copy of which is hereto 
annexed, marked ‘B,’ and made part of this pleading; 
that the same was not a valid ordinance at the time of 
the giving of the notice mentioned in the next paragraph 
of this pleading, said ordinance at said time not having 
been published as required by law and the rules and reg- 
ulations governing the passage of ordinances in said city, 
and the same not providing for the payment of the princi- 
pal of the proposed bond as required by the laws of the 
state of Nebraska. : 

“That on the 18th and 25th days of June, and on the 
2d and 9th days of July, of the year 1886, and upon no 
other days, the defendants—not including the defendant 
railroad company—published and caused to be published 
in the Beatrice Democrat a notice, a true copy of which is 
hereto annexed, marked ‘C,’ and made part of this 
pleading, the said notive being first published as aforesaid 
on the said 18th day of June, 1886, and prior to the pub- 
lication and taking effect of the ordinance above mentioned 
the said ordinance being first published at the same time 
and in the same paper as the said first publication of the 
said notice. 

“That upon the 3d day of July, 1886, and more than 
two weeks prior to the date named in said notice as the 
date for the holding of the election for the said bonds men- 
tioned in the said notice, the defendant, theC., K. & N. 
R. R. Co., through its authorized and responsible ageut, 
filed for record, in the county clerk’s office of said Gage 
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county, a plat of the survey of the road of said company, 
showing the exact line of route of the said proposed rail- 
road through the said Gage county, and through the said 
.city of Beatrice and precincts included within said city. 
“That upon the 20th day of December, 1886, the de- 
fendant, the C., K. & N. R. R. Co., sold and conveyed, as 
fully as by law it was authorized to do, all of its road, 
rights, powers, privileges, immunities, and franchises in the 
state of Nebraska to the C., K. & N. Ry. Co., a corpora- 
‘tion organized and doing business under the laws of the 
state of Kansas, as will appear by the exhibits hereto an- 
nexed, marked ‘ D’ and ‘ E,’ and made a part hereof. 
“That at the time of the making of the conveyance 
mentioned in the last paragraph, the said C., K.& N. R. 
R. Co. had not constructed any line of railroad through 
said Gage county, nor in or to the said city of Beatrice, 
nor had said company complied with the terms and condi- 
tions of said proposition on its part to be performed; that 
the said C., K. & N. Ry. Co. was not on the 20th day of 
December, 1886, is not now, and never has been, incorpo- 
rated under the laws of the state of Nebraska, and entitled 
-to do business within the said state. 
“That on the 23d day of December, 1886, the said C., 
K. & N. Ry. Co. filed in the office of the secretary of 
state of the state of Nebraska a copy of its articles of in- 
- corporation in the state of Kansas, a true copy of said copy 
.of said Kansas articles of incorporation, so filed, being 
hereto attached, marked ‘D,’ and made a part of this 
pleading; that said C., K. & N. Ry. Co. has filed no 
other articles of incorporation anywhere in, the state of 
Nebraska, at any time, save said copy of its Kansas arti- 
cles of incorporation, filed as aforesaid; that on the 20th 
day of December, 1886, the said C., K. & N. R. R. Co. 
.ceased to exist and became extinct and is not now, nor has 
it been since said date, a corporation of the state of Ne- 
.braska, nor has it at any time since said date constructed 


84 NEBRASKA REPORTS. [ Vou, 32 


Cook vy. City of Beatrice. 


any line of railroad, or portion thereof, through said Gage 
county, or in or to the said city of Beatrice, ov elsewhere; 
that after the said 20th day of July, 1886, the day upon 
which the special election mentioned in said notice was held, 
the said C., K. & N. Ry. Co. constructed a line of road 
through said Gage county and the said city of Beatrice 
and precincts included therein, but upon a line of route 
different from that indicated by the said survey and plat, 
and at a distance of more than 80 rods from the line of 
route as marked upon the said survey and plat, filed as 
aforesaid in said county prior to the said date of said elec- 
tion. 

‘That the said C., K. & N. Ry. Co. and the said C., K. & 
N. R. R. Co. have not, either severally or jointly, complied 
with the terms of said proposition, nor has any line of 
railroad at any time ever been constructed through Gage 
county aud in and to said city of Beatrice, which does not 
deviate in its course more than eighty rods from the line 
of railroad as showed upon the plat mentioned in the 
seventh paragraph of this pleading; that the proposition 
of the question submitted to and voted upon by the electors 
of said city, as to whether or not said bonds should be 
issued, did not contain any provision for the payment of 
the principal of said bonds, nor was any vote ever had or 
taken by the electors of said city, adopting the amount of 
tax to be levied to meet the liability to be incurred by the 
issuance of said proposed bonds. 

“That upon the 27th day of July, 1886, the said de- 
fendants, the city council and mayor aforesaid, by resolu- 
tion formally adopted, resolved, and declared that the 
proposition to issue the said bonds mentioned in ‘Exhibit 
A,’ hereto annexed, had been duly carried, and thereupon, 
without authority of law and contrary to the rights of this 
plaintiff and other taxpayers of said city, by resolution 
further resolved that the said mayor and city clerk be au- 
thorized to issue, sign, and attest said bonds, and to deliver 
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them to the said C., K. & N. R. R. Co. upon its compliance 
with the terms of said proposition to be performed upon 
its part, the said proposition being the one set out in the 
notice hereto annexed and marked ‘D.’ That notwith- 
standing all of the above facts, and the bonds referred to 
cannot legally be issued, the said defendants threaten and 
are about to, and will, unless restrained from so doing 
by the interposition of this court, issue to the said C., K. & 
N. R. R. Co., or its assigns, the $50,000 of bonds mentioned 
in ‘Exhibit ‘A,’ hereto annexed, and thereafter the bonds 
will be sold to innocent purchasers, and the taxpayers of 
the said city of Beatrice will be compelled to pay the prin- 
cipal and interest of said illegal bonds, whereby the taxes 
of the taxpayers of the said city of Beatrice and of this 
plaintiff will be greatly increased, by reason whereof the 
taxpayers of the said city of Beatrice, including plaintiff, 
will be greatly and irreparably injured. 

“Wherefore, as plaintiff is without remedy, unless ‘by 
the interposition of this court, he prays that the said de- 
fendants—the said mayor, city clerk, and city council, 
and each and all of them—may be enjoined during the 
pendency of this action from signing, attesting, issuing, aud 
delivering the said bonds mentioned in this pleading, or 
any portion thereof, to the said C., K. & N. R. R. Co., or 
its assigns, or to any other person or persons or corporation 
whatsoever; that upon the final hearing of this cause said 
injunction may be made perpetual, and the plaintiff may 
have such other and further relief as in equity he may 
be entitled to.” 

On the trial of the cause in the court below the injunc- 
tion was made perpetual, from which judgment the railway 
company appeals. 

The answer admits nearly all the facts alleged in the 
petition, but appears to deny the allegations that the road 
was not built until after the transfer by the original com- 
pany and the deviation. 
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The election in question was called in pursuance of an 
ordinance, that portion of which relates to bonds and taxes 
is as follows: 

‘That a special election be and the same is hereby called 
to be held in the city of Beatrice, in the county of Gage, 
in the state of Nebraska, on Tuesday, the 20th day of 
July, 1886, at the voting places hereinafter specified, in 
said city, for the purpose of submitting to the legal voters. 
of said city the following question and proposition, that 
is to say: 

“Shall the city of Beatrice, in the county of Gage, in 
the state of Nebraska, aid the C., K. & N. R. BR. Co., a. 
corporation duly incorporated and organized under and by 
virtue of the laws of the state of Nebraska, in constructing 
‘its railroad into said-city, by issuing to the said railroad 
company fifty bonds of said city, of the denomination of 
$1,000 each ; said bonds to be dated on the first day of 
. January, 1887, and to be payable to the bearer at the fis- 
cal agency of the state of Nebraska, in the city of New 
York, twenty years after the date thereof, to be redeemable - 
at the option of said city at any time after five years from 
their date, and to bear interest at the rate of six per cent 
per annum, payable semi-annually on the first day of | 
July and January of each year, for which interest coupous 
shall be attached, payable at the fiscal agency aforesaid? 

“And shall the mayor and council of said city of Be- 
atrice, or person or persons charged by law with levying: 
the taxes for said city for the time being, cause to be levied. 
annually, on all the taxable property of said city, a tax 
sufficient for the payment of the interest on said coupon. 
bonds as it shall become due?” 

Sec. 1, chap. 45, Compiled Statutes, provides: “That 
any county or city in the state of Nebraska is hereby au- 
thorized to issue bonds to aid in the construction of any 
railroad, or other work of internal improvement, to ar 
amount to be determined by the county commissioners of 
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such county, or the city council of such city, not exceed- 
ing ten per cent of the assessed valuation of all taxable 
property in said county or city; Provided, The county 
commissioners, or city council, shall first submit the ques- 
tion of the issuing of such bonds to a vote of the lega] 
voters of said county or city, in the manner provided by 
chapter 9 of the Revised Statutes of the state of Nebraska 
for submitting to the people of a county, the question of 
‘borrowing money. 

“Sec, 2. The proposition of the question must be ac- 
companied by a provision to levy a tax annually for the 
payment of the interest on said bonds as it becomes due; 
Provided, That an additional amount be levied and col- 
lected to pay the principal of said bonds, when it shall be- 
come due; And provided further, That no tax shall be 
levied or collected to pay any principal of said bonds until 
after the year 1880. 

“Sec. 3. The proposition shall state the rate of interest 
such bonds shall draw, and when the principal and interest 
shall be made payable.” 

The question here presented was before this court in 
State v. Babcock, 21 Neb., 599. In that case the propo- 
sition, so far as it related to the levying of taxes, was as 
follows: 

“Now, therefore, public notice is hereby given to the 
qualified electors of said Union Creek precinct, Madison 
county, Nebraska, that an election of the qualified voters 
of said precinct is hereby called to take place, and will be 
held at the town hall, in the village of Madison, in said 
county, on the 13th day of August, A. D. 1886, commenc- 
ing at the honr of eight o’clock in the morning and con- 
tinuing to and closing at the hour of six o’clock in the 
afternoon of said day, at which said election there will be 
submitted to, and voted upon by, the qualified electors of 
said precinct, the question of issuing the bonds of said 
Union Creek precinct, Madison county, Nebraska, in the 
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sum of seven thousand dollars, to bear date September 1, 
1886, and payable September 1, 1906, and bearing interest 
at the rate of six cents on the dollar thereof, payable on thie 
Ist day of September, 1887, and annually on the same day 
each year thereafter until said bonds are fully paid, to be 
used in the erection and construction, in the village of Mad- 
ison, in said county, of a building, as a court house for 
the use and benefit of Madison county, Nebraska, free 
of all costs to it, except repairs, so long as the county. seat 
of said county shall remain at said village of Madison, but 
to revert to said precinct in tlie event of the removal of 
said county seat of said county from the said village of 
Madison. And also the additional question of levying an 
anuual tax on the taxable property of said precinct, to pay 
the interest on said bonds annually, not to exceed four hun- 
dred and twenty dollars per year. At said election those 
voting for the issuance of said bonds and the levying of an 
annual tax upon the taxable property of said precinct, to 
pay the annual interest on said bonds, will have written or 
printed on their ballot the following : 

“1, For issuing precinct bonds to construct court house. 
Yes.’ 

“ «2. For levying an annual tax on the taxable property 
of the precinct, to pay the annual interest on said bonds. 
Yes.’ 

‘Those opposing the issuance of said bonds and levying 
of said tax will have written or printed on their ballot the 
following : 

“¢], For issuing precinct bonds to construct court house. 
No.’ 

“¢2. For levying an annual tax on the taxable property 
of the precinct, to pay the annual interest on said bonds. 
No.” 

It will be observed that the proposition in the case un- 
der cousideration is substantially the same as in State v. 
Babeock. In that case Judge REEsE, in writing the opin- 
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ion says (p. 603): “Has the board authority to levy the 
taxes without being directed so to do by the voters?” And 
the conclusion reached by the court was that such authority 
did not exist. The reason is, the issuing by a municipal 
corporation of commercial paper is out of the line of its 
ordinary duties. It is only authorized to issue such paper 
when the voters of the municipality have granted the 
power. Therefore, in order that the voters shall under- 
stand the obligations they are assuming, such obligations 
should appear in the proposition, and they must by their 
votes grant power to the municipal authorities to levy upon 
the taxable property of the municipality, not only taxes to 
pay the interest but the principal as well. This power re- 
sides in the voters of the municipalty, and must be granted 
by them, or it cannot be exercised by the officers in their 
levy and collection of taxes for the principal. The propo- 
sition in question, therefore, is not broad enough to authorize 
the collection of taxes to pay the principal of such bonds. 

It is claimed that the case of the Fremont Builiing As- 
sociution v. Sherwin, 6 Neb., 48, authorizes the issuing of 
bonds where no provision was made for the payment of 
the principal. That was an action brought to enjoin the 
collection of taxes levied to pay the interest on certain 
bonds issued for the construction of a wagon bridge across 
the Platte river. The bridge was constructed and accepted, 
and the bonds passed into the hands of bona fide holders. 
The bridge was a toll bridge, but this fact did not appear 
on the face of the bonds. There was a provision in the 
proposition to levy not to exceed a one-mill tax, for the 
payment of the “ necessary repairs on the bridge, to meet the 
contingent expenses, and also to pay the interest and prin- 
cipal of said bonds as they fell due.” This rate was con- 
sidered sufficient by the commissioners in submitting the 
proposition, and for aught that appeared in the record it 
was sufficient. (F. B. A. v. Sherwin, 6 Neb., 52, 53.) 

The case cited, therefore, is not in conflict with the de- 
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cision in thiscase. Had the action in that case been brought 
to enjoin the issuance of the bonds, the result might have 
been different, as it requires a much stronger case to enjoin 
the collection of taxes for the payment of the interest or 
principal of bonds issued in pursuance of apparent author- 
ity, and duly registered, and which have passed into the 
hands of bona fide purchasers, than to enjoin the issuing 
of the same in the first instance, and it is probable that the 
bonds in question would be valid in the hands of innocent 
purchasers for full value; but that question is not before 
the court. In this state every reasonable opportunity is 
offered to taxpayers to protect their rights, by enjoining the 
issue or registration of illegal bonds, and unless there is a 
want of power to issue the same, bonds duly issued and 
registered will not be declared invalid for mere irregularity 
in the exercise of power to issue such bonds. Here a tax- 
payer is alert, and asks the court to restrain the issuing of 
the bonds for the causes set forth, evidently fully realizing 
that if the bonds were issued and passed into the hands of 
a bona fide purchaser they would be valid. In our view 
- the reasons adduced are sufficient to enjoin the defendants 
from issuing the bonds, The judgment is therefore 


: AFFIRMED. 
THE other judges concur. 


Cuicaco, B. & Q. R. Co. v. ALBERT GORACKE. 
[FILED May 6, 1891.] 


1. Justice of the Peace: Cannor CERTIFY TO EVIDENCE. The 
provisions of the Code authorizing the taking of exceptions to 
the opinion of a justice of the peace upon questions of law aris- 
ing during the trial, in cases tried by a jury, do not extend to or 
include questions touching the sufficiency of evidence to support 
the verdict. 
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: REOPENING Case. In an action for the value of 
a cow killed by one of the defendant’s engines, the plaintiff, 
after he had rested his case and the defendant had introduced 
part of its testimony, applied to the justice for leave to withdraw 
his rest, for the purpose of proving the value of the cow, which 
request was granted. Held, Not an abuse of discretion. 


Error to the district court for Johnson county. Tried 
below before Broapy, J. 


Marquett & Deweese, and S. P. Davidson, for plaintiff 
in error. 


D. F. Osgood, contra, cited: London v. Headen, 76 N. 
Car., 72; Street v. Bryan, 65 Id., 619. 


Norvat, J. 


This action was brought by the defendant in error be- 
fore a justice of the peace in and for Johnson county, to 
recover the value of a cow killed by one of the company’s 
engines, The cause was tried to a jury, who returned a 
verdict for the plaintiff, assessing his damages at $20, the 
full amount claimed in the bill of particulars. At the re- 
quest of the railroad company a bill of exceptions, contain- 
ing all the testimony, with the rulings and exceptions 
taken on the trial, was allowed and signed by the justice. 

The railroad company filed in the district court a peti- 
tion in error, where the judgment of the justice court was 
affirmed, and the cause was brought to this court on error. 

The errors assigned in this court by the railroad com- 
pany may be grouped under two heads: First, that the ver- 
dict is contrary to law and the evidence, and second, that 
the justice erred in allowing the plaintiff to reopen his case 
and introduce testimony in chief after having rested his 
case. 

It is claimed that the verdict is not supported by the evi- 
dence. The defendant in error contends that the qi...tions 
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of facts are not subject to review in the district court, by 
a petition in error, from a judgment rendered by a justice 
of the peace; in other words, that a justice has no au- 
thority to preserve, by bill of exceptions, the evidence taken 
in a trial before him. 

Section 988 of the Code of Civil Procedure provides 
that “in all cases which shall be tried by a jury before a 
justice of the peace, either party shall have the right to 
except to the opinion of the justice upon any question of 
law arising during the trial of the cause; and when either 
party shall allege such exceptions it shall be the duty of 
the justice to sign and seal a bill containing such excep- 
tions, if truly alleged, with the point decided, so that the 
same may be made part of the record in the case.” 

Section 1086 requires every justice to keep a docket and 
enumerates what must be entered thereon. The eighth sub- 
division of the section requires him to enter on the docket 
“the exceptions to the rulings of the justice, on questions 
of law, taken by either party.” 

Section 1087 provides that “the several particulars in 
the last section specified must be entered under the title of 
the action to which they relate, and at the time when they 
occurred, except that the bills of exceptions in regard to the 
rulings on questions of law or evidence need not be entered 
until after the judgment, unless required by the justice or 
one of the parties,” ete. 

These are the only provisions upon the statute books re- 
lating to bills of exceptions in justice courts, in cases tried 
by a jury. Whien exceptions are taken to the opinion of 
the justice upon questions of law arising during the trial, 
such court is empowered to settle a bill of exceptions, but 
such bill is confined solely to the rulings of the court. It 
does not extend to or include questions touching the suffi- 
ciency of the evidence to sustain the verdict. The jury in 
a justice court are the sole judges of the facts, and the jus- 
tice in such a case has nothing to do with their determina- 
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tion. A justice of the peace has power to set aside a verdict 
and grant a new trial only on the ground of fraud, par- 
tiality, or undue means. No motion of that kind was made 
in the case at bar. The statute having limited the right to 
the taking of exceptions to the opinion of a justice of the 
peace, upon questions of law in cases tried before a jury, 
the justice had no authority to certify to the evidence, and 
such evidence cannot be considered for the purpose of de- 
termining whether the verdict is contrary thereto. (Ohio 
v. Wood, 22 O. St., 537.) 

It appears from the record that after the plaintiff had 
closed his case and the defendant had put in part of its 
testimony, the justice permitted the plaintiff, over the de- 
fendant’s objection and exception, to withdraw his rest and 
introduce evidence as to the value of the cow. Allowing 
such evidence to be given was to prevent a failure of justice, 
and there was no abuse of discretion on the part of the 
justice. (Lomer v. Densmore, 8 Neb., 384; Gillette v. Mor- 
rison, 9 Id., 395; Goodman v, Kennedy, 10 Id., 270; Yeo- 
man v, State, 21 Id., 171; Village of Ponca v. Crawford, 
23 Id., 662.) 

The value of the cow was placed at $30 by the plaintiff 
in his testimony. The value as sworn to by the defend- 
ant’s witnesses was $20, which latter sum was accepted by 
the jury. There is no error in the record and the judg- 
ment is 


AFFIRMED. 


THE other judges concur. 


94 NEBRASKA REPORTS.  [Vou. 32 


Shaffer v. Stull, 


Henry SHAFFER, APPELLEE, Vv. Frep STvtt, Sr, 
ET AL., APPELLANTS. 


{FILED May 6, 1891.] 


1. Trespass: JUSTIFICATION: BURDEN OF PRoor. When a party 
cuts down a fence on the lands of another, and afterwards at. 
tempts to justify the act on the ground that the fence is within 
a public road, he must prove by a preponderance of the evidence 
that the fence at that point was within the limits of a legally 
established public highway. 

2. Highways: User: WILD LAND. Theexistence of a legal pub- 
lic road over the premises of a private person may be shown by 
user alone, but in such case the user must have been with the 
knowledge of the owner and have continued the length of time 
necessary to bar an action to recover the title to land. Thisrule, 
however, does not apply when the user is of wild, uncultivated 
prairie land. (Graham v. Hartnett, 10 Neb., 517.) 

3. Trespass: InJuNcTIOoN. The defendants have repeatedly torn 
down plaintiff’s fence in order to pass over his lands, and have 
threatened to contiuue to do so. Held, That the plaintiff is 
entitled to relief in equity by injunction in order to prevent a 
multiplicity of suits. 


AppraL from the district court for Cass county. Heard 
below before CHAPMAN, J. 


B. 8. Ramsey, and C. 8. Polk, for appellants, cited: Je- 
rome v. Ross, 7 Johns. Ch. [N. Y.], 315; Ross v. Page, 6 
O., 166; Arnold v. Flattery, 5 Id., 271; Kelsey v. Fur- 
man, 36 Ja., 614; Masters v. McHoliand, 12 Kan., 17; 
Cemetery Ass’n v. Menninger, 14 Id., 312; Mosier v. Vin- 
cent, 34 Ia., 478; Brown v. Jefferson Co., 16 Id., 339. 


J. B. Strode, contra, cited cases referred to in opinion, 


NoRVAL, J. 


The appellee, Henry Shaffer, on the 15th day of August, 
1887, commenced this action in the Cass county district 
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court to restrain the defendants from cutting and tearing 
down the wire fence upon plaintiff’s Jand, and driving 
across the same with teams. 

It is alleged im the petition, that ever since the year 1883, 
the plaintiff has been, and is now, the sole owner in fee 
simple of the east one-half of the northeast one-fourth of 
section 2, in township 12 north, of range 13 east, and lot 
No. 2 of the northeast one-fourth of said section, and that 
said real estate is enclosed with a fence, together with the 
tract of land lying on the east side thereof, belonging to 
George Fairfield. 

“That on or about the first day of April, 1887, and on 
divers other days between that time and the beginning of 
this suit, defendants wrongfully cut the wires and destroyed 
a portion of the wire fence on the west side of said east 
one-half of the northeast one-fourth of section 2, township 
12 north, of range 13 east, and drove across said premises 
with teams, and used a certain portion of said premises as 
a public highway, and left the fence open so that stock 
could enter upon said plaintiff’s premises, and injure and 
destroy the growing crops thereon, and leaving the same 
open so the public could use the same for traveling across 
with teams and otherwise; that defendant Fred Stull, Sr., 
is the owner of the Jand adjoining plaintiff’s said land 
upon the west side thereof, and that the same is not en- 
closed with a fence and is not under cultivation; that de- 
fendants threaten to continue cutting said fence as aforesaid, 
and travel across plaintiff’s said premises and keep the 
same open, and to use the same for a public highway, and 
unless restrained by this court will continue to do so, to the 
irreparable damage of this plaintiff; that if defendants are 
allowed and permitted to cut said wire fence, and to throw 
said fence open and keep the same open, and to travel upon 
and across plaintiff’s said premises as aforesaid, and to con- 
tinue to do so as if the same was a public highway, where 
no public highway has been established, and thereby dis- 
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turb plaintiff’s possession of the said premises, the same _ 
may ripen into an easement or establishment of a public 
highway, to the irreparable damage of the plaintiff.” 

The defendants in their answer admit plaintiff’s owner- 
ship of the lands, and justify the trespass by setting up 
that in the year 1858 the board of county commissioners 
of Cass county established and opened a public highway 
across the real estate described in the petition, and that said 
road has never been vacated, but that about the month of 
April, 1884, the plaintiff unlawfully erected across said 
public road or highway a wire fence, thereby preventing 
the defendants and the public from the free use of said road, 
and has ever since continued to so obstruct and impede the 
travel over the same. 

The answer further alleges in substance, that in the year 
1859 another public road was located over and across the 
lands in dispute, which road intersects and was laid and lo- 
cated over a portion of the public road previously estab- 
lished, and that this road has never been vacated. 

For a further answer to the petition the defendants aver 
that the lands now owned by the plaintiff were owned by 
the Oreapolis Town Company in 1859, and about said date 
said company dedicated a portion of said lands to the pub- 
lic for a public highway, that the same has been used by 
the public as a public highway or road uninterruptedly for 
more than twenty-five years, until obstructed by the fence 
built by the plaintiff in 1884. 

The plaintiff replied by denying each allegation of new 
matter contained in the answer. ‘Trial to the court, anda 
decree was entered for the plaintiff, perpetually enjoining 
the defendants from cutting, tearing down, or in anywise 
disturbing the fence on plaintiff’s land. The defendants 
appeal. 

The proof shows that at the time the plaintiff purchased 
the premises in controversy, in the year 1883, they were 
uninclosed wild prairie lands, and that in the spring of 
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that year he fenced the same with a post and three-wire 
fence, plowed the lands, and has each succeeding year 
planted the same to crops. The fence has been repeatedly 
opened or torn down by the defendants, and they have'trav- 
eled across plaintiff ’s premises with their teams, and threat- 
ened to keep the fence down and travel across said lands, 


on the ground that the plaintiff had fenced upa public 


road. 

Evidence was introduced by the defendants tending to 
show that in 1858 and 1859 two highways were located 
and established across these, premises by the county com- 
missioners of Cass county. The plaintiff attempted to 
show that these roads were subsequently vacated. Steps 
were taken many years ago for that purpose, but whether 
the proceedings were sufficient, it is unnecessary now to de- 
termine, for the reason there was ample testimony in the 
bill of exceptions, from which the conclusion can be drawn, 
that the road established by the county commissioners was 
located over 100 yards south of the point where the de- 
fendants opened the fence and traveled. True, the evidence 
is conflicting as to the exact location of the road. The 
original plat and survey of the road, made by A. B. Smith, 
the county surveyor, on March 22, 1858, is in evidence, 
and Mr. Smith, who surveyed the road, testified positively 
that it was located about 130 yards south of the place 
where the fence was cut. The weight of the evidence sus- 
tains that theory. To justify the defendants in the open- 
ing of the fence, it devolved upon them to prove by a 
preponderance of the testimony, that the highway was es- 
tablished and located at that point. They had no right to 
remove the fence or travel outside the limits of the road. 
This conclusion is so well settled that the citation of au- 
thorities is not deemed necessary. 

But it is claimed by counsel in the brief of defendants 
that the existence of a legal road across the premises of the 
plaintiff, and at the point where the fence was cut down, is 

9 


‘ 
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established by the uninterrupted travel of the public for 
more than twenty-five years prior to the time the same was 
fenced by the plaintiff. It is shown by the evidence that 
plaintiff’s lands, prior to 1884, were wild uncultivated 
prairie, and had never been fenced. For more than twenty 
years the public had traveled across the land, but the line 
of travel varied, and was not confined to a particular place. 
It does not appear that during the time necessary to bar an 
action to recover the land, the public traveled across the 
premises with the knowledge or assent of the owner. This 
question was involved in Graham v, Hartnett, 10 Neb., 
517, and was decided adversely to the claim now made by 
the defendants. 

Judge Lake in the opinion in that case says: “But 
where it is sought to show the existence of a legal public 
road by user alone, it must have been with the knowledge 
of the owner, and have continued the length of time nec- 
essary to bar an action to recover the title to land, which 
in this state is ten years. (Manderschid v. Dubuque, 29 Ia., 
73; Daniels v. R. Co., 35 Id., 129.) This rule, however, 
does not apply when, as in this case, the user is of wild 
uninclosed prairie land. (State v. R. Co., 45 Id., 139.) 
Therefore, the exclusion of the proposed testimony of the 
witness Riley and others to show user was not error, there 
being no acts nor declarations by Hartnett indicating an 
intention on his part permanently to surrender the track 
or tracks as traveled to public use.” 

In our view the evidence, considered as a whole, fails to 
establish a public road by user at the place the fence was 
opened, and that the defendants were trespassers. 

It is claimed that the plaintiff has an adequate remedy 
at law in an action for damages, and that he was not enti- 
tled to an injunction. The acts of trespass complained of 
were of frequent occurrence, and the defendants have threat- 
ened to repeat the wrongful acts. The remedy would not 
be adequate to require the plaintiff to bring an action at 
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law every time the injury was repeated. He is entitled to 
relief in equity by injunction in order to prevent a multi- 
plicity of suits. (3 Pomeroy’s Eq. Jur., sec. 1357, and 
note; Mills v. N. O. Seed Co.,7 Am. St. Rep., 671; Coun- 
cil Bluffs v. Stewart, 51 Ia., 385; Bolton v. McShane, 67 
Id., 207; Tantlinger v. Sullivan, 80 Id., 218; Ladd v. Os- 
borne et al., 44 N. W. Rep. [Ia.], 235; Owens e€ al. v. 
Crossett, 105 Tll., 354.) 
The decree of the court below was right and is 


AFFIRMED. 
THE other judges concur. 


W. S. Neztson v. A. U. Becker. 
[FILED May 6, 1891.] 


1, Attorney and Client: ConFIDENTIAL COMMUNICATIONS made 
by a party to an attorney are privileged, and cannot be given in 
evidence unless the party consents thereto. 


2. Limitations. An action upon a foreign judgment is barred in 


five years. 

3 - : REVIVOR: ACKNOWLEDGMENT. A debt that is barred 
will be revived if the debtor in writing unqualifiedly acknowl. 
edges an existing liability. 

4, Held, That the letters copied in the opin- 


ion did not take the debt out of the statute of limitations. 


Error to the district court for Webster county. Tried 
below before GasLIn, J. 


J. L. Kaley, and Jas. MeNeny, for plaintiff in error, 
cited, on the question of the acknowledgment of the debt: 
Rolfe v. Pilloud, 16 Neb., 21; Devereaux v. Henry, Id., 
55; Elder v. Dyer, 26 Kan., 604; Bissell v. Jaudon, 16 
O. St., 506-7. 
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J. 8. Gilham, contra, cited, contending that the letters. 
were inadmissible: Fort Scott v. Hickman, 112 U.S., 150; 
Watson v. Moore, 1 Car. & K. [Eng.], 627; Sibert v. 
Wilder, 16 Kan., 176; Schmucker v. Sibert, 18 Id., 109; 
Clawson v. McCune, 20 Id., 337; Kierstead v. Brown, 23- 
Neb., 595; Sherer v. Piper, 26 O. St., 476; Melby v. Os- 
borne, 29 N. W. Rep., 58; Dailey v. Coons, 64 Ind., 546; 
Jennings Co. v. Verbarg, 63 Id., 108; Draper v. Hatfield, 
124 Mass., 538; Bangs v. Hall, 2 Pick. [Mass.], 3683. 
Danforth v. Culver, 11 Johns. [N. Y.], 146; Hanson v, 
Towle, 19 Kan., 273. 


Norval, J. 


This action was commenced in the district court of Web- 
ster county, on the 11th day of November, 1887, on a 
judgment in favor of the plaintiff in error against the de- 
fendant in error, and one George H. Smith, rendered in: 
the supreme court of the state of New York, within and 
for the county of Erie, on the 13th day of May, 1878, for 
the sum of $3,448.08. 

The petition in the court below, after setting yp the re- 
covery of the judgment, and that no part thereof has been 
paid, avers that in the year 1886 the defendant acknowledged 
in writing his liability for the amount of said judgment. 

The defendant in his answer alleges in substance that he 
has been a resident of this state continuously since May 18, 
1878, and denies that he has ever acknowledged the valid- 
ity of the judgment within five years prior to the com- 
mencement of this snit. 

A trial was had to the court upon the petition, answer, 
and evidence, and a judgment was rendered in favor of the 
defendant. 

Section 10 of the Code of. Civil Procedure, which pre- 
scribes the period within which an action can be brought 
on a foreign judgment, reads as follows: 


Vor. 32] JANUARY TERM, 1891, — 101 
Nelson v. Becker. 


“Sec. 10. Within five years, an action upon a specialty, 
-or any agreement, contract, or promise in writing, or foreign 
_judgment.” 

Tt appears from the testimony, as well as the allegations 
of the answer which were not controverted by a reply, 
that the defendant in error had continuously been a resident 
.of this state for more than nine years prior to the bringing 
of this suit in the district court, and subsequent to the en- 
try of the judgment against him in Erie county, New 

York. This action was therefore barred unless the de- 
fendant has done some act which removed the bar of the 
statute. 

There was introduced in evidence on the trial in the 
‘court below certain letters written by the defendant, of 
‘which the following are copies: 


“Exursir B. 

“Rep Croup, NesrasKa, February 1, 1886. 
“EK, ParpEE: In 1877 you, as attorney for Willis Nel- 
-son, wrongfully procured judgment against me for $2,000. 
Your judgment is long since outlawed in this country, and 
-was it not you could not collect from me. I expect to live 
there while 1 live. If I was in your place with all my ef- 
fects you could not collect $1 from me. J am much out 
-of health; if you will cause the judgment to be discharged 
from record in Buffalo I will pay you ($40) forty dollars. 

Are you still attorney for Nelson? 
“ANSON U, BECKER. 
“EXHIBIT C. 

“Rep Croup, NeprasKa, March 9, 1886. 
“G, 8. Piper, Fulton, N. Y—DeEaR Sir: Yours 5th 
‘inst. received. When Cothrane offered you $500 I was _ 
‘not strapped. Now I have no choice. Must do as I can 
if anything. I shal! probably never live east of here, and 
don’t care much about this wicked judgment and cannot 
pay much if I would. Iam an old man, and if I can be 
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discharged from the judgment for the amount of $40 I 
will make the sacrifice. Is Nelson living? Is Pardee 
living? Are you the son of Judge Piper, of Lewiston, 
New York (Niagara county), forty years ago? 

“Yours, ete, A. U. Becker. 


“Exurpit D, 
“Rep CLoup, WEBsTER Co., Nesr., June 5, 1886. 
“G@. 8. Piper, Fulton, N. York—Dear Str: I wrote you 
January last, got no reply. Will you, for me, try to get 
the judgment, Willis Nelson against me, discharged from 
record, cheap as you can? JI pay you. You please recol- 
lect I asked you if you was still counsel for other party. 
You did not reply. Please reply and oblige me. 
“Yours, ete., Anson U. BECKER. 


“Exurpir E. 
“Rep Croup, NeEs., October 18, 1886. 
“GS. Piper, Fulton, N. York—Dear Sir: Can you 
aid me in getting discharged from the judgment held 
against me by W.S. Nelson, of your place; if you can 
and will I will pay you. Please write me. 
“Yours, ete., A. U. BEcKER.” 


Section 22 of the Civil Code provides that “Jn any 
cause founded on contract, when any part of the principal 
or interest shall have been paid, or an acknowledgment of 
an existing liability, debt, or claim, or any promise to pay 
the same shall have been made in writing, an action may 
be brought in such case within the period prescribed for 
the same after such payment, acknowledgment, or prom- 
ise.” 

Assuming, as is argued by the plaintiff, that the provis- 
_ ions of said section apply to actions founded upon a for- 
eign judgment, which we do not now decide, are the letters 
copied above sufficient to remove the bar of the statute? 
We think not. The last two letters are privileged com- 
munications and were not entitled to be read in evidence. 
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They were introduced over the objection of the defendant. 
They clearly show upon their face that they were written 
by the defendant to Piper, an attorney, for the purpose of 
employing him professionally to procure the cancellation 
of the judgment herein sued upon, and were not intended 
to be communicated to the plaintiff. In the letters he 
proposed to Piper to pay him for his services. The stat- 
ute expressly prohibits any attorney from giving evidence 
of any confidential communication made to him by his 
client, unless the client consents thereto. (Code, secs. 328, 
333.) The protection of the statute applies to communi- 
cations made from a party to an attorney in negotiating to 
employ him. The fact that Piper, to whom the letters 
were addressed, was one of the attorneys for the plaintiff 
in obtaining the judgment, can make no difference. He 
was not addressed in that capacity, as the letters clearly 
show. The defendant doubtless thought that after the 
lapse of nine years he was no longer Nelson’s attorney, 
and supposed he could employ him. These two communi- 
cations are privileged, and as the defendant did not waive 
the protection of the statute, they cannot be considered as 
evidence in the case. 

The defendant, in the other two letters, does not ac- 
knowledge that the judgment is an existing liability. They 
mention the judgment, it is true, but that is not of itself 
sufficient. In the-first letter the defendant speaks of it as 
the “wrongfully procured judgment,” and insists that it is 
barred in Nebraska by the statute of limitations. In the 
other he refers to it as the “wicked judgment.” The de- 
fendant was liable in New York, as the judgment was not 
barred there. The letters were nothing more than propo- 
sitions to give $40 to buy his peace. The fair and reason- 
able construction of the language used, indicates that it was 
not the intention of Becker to unqualifiedly acknowledge 
that he was bound for the satisfaction of the judgment. 
To remove the bar of the statute, the debtor must unquali- 
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fiedly acknowledge an existing liability. (Rolfe v. Pilloud, 
16 Neb., 21; Devereaua v. Henry, Id., 55; Bangs v. Hall, 
2 Pick., 368; Danforth v. Culver,11 Johns., 146; Hanson 
v, Towle, 19 Kan., 273; Barlow v. Barner, 1 Dillon, 418; 
Ft. Scott v. Hickman, 112 U. §., 150.) 

In Hanson v. Towle, supra, the court in the opinion say : 
“A mere reference to the indebtedness, although consistent 
with its existing validity, and implying no disposition to 
question its binding obligation, or a suggestion of some 
action in reference to it, is not such an acknowledgment as 
is contemplated by the statute. There must bean unqual- 
ified and direct admission of a present subsisting debt on 
which the party is liable.” 

We are satisfied that the letters introduced in evidence . 
did not take the judgment out of the statute of limitations. 

It is argued that the court erred in excluding the letters 
written by the defendant’s wife to the plaintiff in Novem- 
ber, 1887. The testimony conclusively shows that the de- 
fendant knew nothing of these letters-until long after they 
were written. The letters disclose that she proposed to use 
her own means to procure a discharge of the judgment and 
make her husband a Christmas present of the judgment 
satisfied. The letters were inadmissible, 

The judgment of the district court is. 


AFFIRMED, 


THE other judges concur. 
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Moses SMITH ET AL. V. STATE OF NEBRASKA. 
[FILED May 6, 1891.] 


Liquors: INFORMATION: DuPLICITY. Under the provisions of 
section 11 of chapter 50 of the Compiled Statutes, each act of 
selling any of the liquors named in the section, as well as the 
act of giving away any of them without a license so to do, is a 
crime. An information which charges iu the same count the 
selling and giving away of two or more of the liquors named 
in the section, is defective, and is liable to a motion to quash. 
(State v. Pischel, 16 Neb., 490.) 


Error to the district court for Lancaster county. Tried 
below before Frexp, J. 


P. O. Cassidy, and E. M. Wolfe, for plaintiffs in error, 
cited: State v. Pischel, 16 Neb., 490; Afiller v. State, 5 How. 
[U.S.], 250; People v. Hanrahan, 42 N. W. Rep. [Mich.], 
1127; Elliot v. State, 26 Ala., 78. 


William Leese, Attorney General, contra. 
Norval, J. 


On the 6th day of May, 1889, the county attorney filed 
in the district court of Lancaster county an information 
charging “that Moses Smith and W. Keefe, late of the 
county aforesaid, on the Ist day of February, A. D. 1889, 
in the county of Lancaster and the state of Nebraska 
aforesaid, did unlawfully sell, give away, and vend spirit- 
uous, vinous, and intoxicating liquors to Orin Snyder, 
Frank Martin, and P. H. Cooper, and to other persons to 
the county attorney unknown, without having first com- 
plied with the provisions of the Compiled Statutes of the 
state of Nebraska, and without having first taken out a 
license to sell, give away, and vend spirituous, vinous, aud 
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intoxicating liquors, the said above sales of spirituous, vi- 
nous, and intoxicating liquors by said Moses Smith and 
W. Keefe, as aforesaid, being without authority and con- 
trary to the form of the statute in such case made and 
provided, and against the peace and dignity of the state of 
Nebraska.” 

The defendants moved the court to quash the informa- 
tion, for the following reasons: 

1. The information is not direct and certain as regards 
the particular circumstances of the offense charged. 

2. The offense charged is too uncertain and indefinite to 
plead thereto. 

3. There is a misjoinder of parties defendants. 

4, The offense charged is not indictable or triable upon 
information in the district court. 

5. The information does not show that the defendants 
had a preliminary examination, or waived their right 
thereto, before a magistrate or officer, or that they were 
fugitives from justice. 

6. The information does not set out the names of all the 
persons to whom the liquor is alleged to have been sold. 

7. The information charges more than one offense. 

The motion was overruled, and the defendants excepted. 
The defendants were convicted and each adjudged to pay a 
fine of $100. 

The motion to quash the information should have been 
sustained. The information is too indefinite and uncer- 
tain. It contains but one count, and charges that the de- 
fendant sold and gave away spirituous, vinous, and intox- 

“icating liquors. It was held in State v. Pischel, 16 Neb., 
490, that the act of selling any of the liquors named in 
section 11 of chapter 50 of the Compiled Statutes, as 
well as the act of giving away any of them without a 
license so to do, is acrime. We adhere to the rule therein 
announced. This case is not distinguishable from State v. 
Pischel, 
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As the judgment must be reversed for the error pointed 
out, it will not be necessary to notice the other assignments 
of errors. 

The judgment is reversed, and the cause remanded for 
further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


LEHNOFF & SOENNICHSEN V. W. D. FISHER. 
[FILED May 6, 1891.] 


1. Practice in District Court. A rnle of the district court 
which provides that an action in which the statutory time for 
filing a reply has expired, or will expire’ one week before the 
first day of the next succeeding term, whether issue has been 
joined or not, may be noticed for trial at snch term by either 
party, by filing with the clerk one week before the commence- 
ment of the term, and no action, not so noticed, will be docketed 
for trial or tried upon an issue of fact, except by consent of both 
parties, held, not to apply to cases which are for bearing on error. 


2. Exemptions: Waces. Under the provisions of section 531a of 
the Code, the wages for sixty days’ services of laborers, mechan- 
ics, or clerks, who are heads of families, in the hands of their 
employers, are absolutely exempt from execution, attachment, or 
garnishment. 


3. : NECESSARIES. The provisions of section 531 of the Code, 
which read * * * “Nor shall anything in this chapter be 
construed to exempt from execution or attachment property of 
the value of more than five hundred ($500) dollars for any debt 
contracted by any person in purchase of the actual necessaries 
of life for himself or family,’’ do not apply to debts contracted by 
the head of a family for groceries and provisions furnished him 
as supplies for a boarding house. 
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Error to the district court for Cass county. Tried be- 
low before CHAPMAN, J. 


S.P.& E. G. Vanatta, for plaintiffs in error, cited: Das- 
comb v. Marston, 13 Atl. Rep., 888; Clay v. Towle, 2 Id., 
852, 


Beeson & Root, contra, cited: Lewis v. Connolly, 29 Neb., 
222; Wright v. C, B. & Q. BR. Co., 19 Id., 179, 


Norvatu, J. 


On the 4th day of Febrnary, 1890, the plaintiffs in 
error recovered a judgment in the county court of Cass 
county against the defendant in error and his wife, for the 
sum of $39.40 for groceries and provisions furnished the 
defendants. Execution was issued on the judgment and 
returned by the sheriff, no property found. An affidavit 
in attachment and garnishment was filed and a garnishee 
notice was served upon the B. & M.R.R. Co. After- 
wards, and before the answer of the garnishee was taken, 
the defendant, William D, Fisher, filed a motion to dissolve 
the attachment and discharge the garnishee, on the ground 
that the money due from the garnishee was for laborers’ 
wages and was therefore exempt. Two days later the gar- 
nishee answered, disclosing an indebtedness to Fisher in the 
sum of $48, also that Fisher isa married man and the head 
ofa family. On the same day the motion filed by the de- 
fendant was argued and submitted, and the court held the 
money owing by the garnishee was exempt, and discharged 
the garnishee. Exception was taken to this ruling, and 
error was prosecuted to the district court, where on April 10 
the judgment of the county court was affirmed. A super- 
sedeas bond was given, but the petition in error was not 
filed in this court until more than twenty days after the 
date of the judgment in the court below. 
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On August 12 the district court, on motion of the de- 
fendant, discharged the garnishee. The errors assigned 
are: 

1. The district court erred in overruling the objections 
of the plaintiffs in error to the hearing of the cause at the 
March term, 1890. 

2. In affirming the decision of the county court. 

3. In discharging the garnishee after the supersedeas 
bond was filed. 

As to the first assignment of error, the record shows that 
the case was filed in the district court during the March 
term, 1890, thereof, a summons in error was waived, and 
the defendant in error entered his appearance. It is claimed 
that the cause was heard at that term of court in violation 
of the rules adopted by the district court. 

Rule 16 provides that all Jaw causes in which the statu- 
tory time for the filing of a reply will have expired one 
week before the first day of the term, upon proper notice, 
shall be tried as reached. 

Rule 17 provides that equity causes shall be docketed 
and stand for trial in the same manner, and under the same 
rule as prescribed in rule sixteen for the trial of law cases. 

Rule 18 provides that an action in which the statutory 
time for filing a reply has expired or will expire one week 
before the first day of the next succeeding term, whether 
issue has been joined or not, may be noticed for trial at 
such term by either party by filing notice with the clerk 
one week before the commencement of the term. It fur- 
ther provides that “no action not so noticed will be dock- 
eted for trial or tried upon an issue of fact, except by 
consent of both parties.” 

These rules do not require that a notice must be filed in 
cases for hearing on error, before the same can be heard. 
The petition in error is the only pleading required in such 
cases, and the issues are formed as soon as it is filed. No 
issue of fact is to be tried. The court did noterr in over- 


110 NEBRASKA REPORTS. [ VoL. 32 
Lehnoff v. Fisher. 


ruling the objection of the plaintiffs in error to hearing 
the case when it did. 

The plaintiffs in error insist that there was no evidence 
before the county court to sustain the motion to discharge * 
the garnishee. The motion alleges that William D. Fisher 
is the head of a family, a resident of this state, and the 
money due him from the garnishee is wholly for wages 
due him for labor performed for garnishee within less than 
sixty days. The motion was sworn to positively by the 
defendant, and was treated, without objection, on the hear- 
ing, as an affidavit. We know of no good reason why it 
was not available as evidence. Had the motion been veri- 
fied in the usual way of verifying pleadings, upon mere 
belief, it would have been different. The plaintiffs in 
error were at liberty, had they chose to do so, to oppose 
the motion by affidavits or other evidence, but they failed 
to avail themselves of this right. The evidence before 
the county court was sufficient to sustain the finding and 
judgment. é 

Under the provisions of section 53la of the Code of 
Civil Procedure, the wages for sixty days’ services of 
laborers, mechanics, or clerks, who are heads of families, 
in the hands of their employers, are absolutely exempt 
from execution, attachment, or garnishment. (Wright v. C., 
B.& Q. R. RB. Co., 19 Neb., 175; Snyder v. Brune, 22 
Neb., 189.) 

It is urged that the judgment was rendered for the nec- 
essaries of life, purchased for the use of defendant’s 
family, and that section 531 of the Code governs and con- 
trols this case. This section contains, among other provis- 
ions, the following: ‘Nor shall anything in this chapter 
be construed to exempt from execution or attachment 
property of the value of more than five hundred ($500) 
dollars for any debt contracted by any person in the pur- 
chase of the actual necessaries of life for himself or family, 
or for any person or persons who were at the time of 
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contracting such debt dependent upon such person pur- 
chasing the same, for support.” 

It does not appear that the debt upon which the judg- 
ment was obtained was for the necessaries of life for the 
debtors and their family. The county court found, and 
the judgment so states, that it was rendered “ for groceries 
and provisions sold and delivered to defendants by plaint- 
iffs for use by defendants in running a boarding-house and 
support of defendant’s family.” The legislature never in- 
tended that the provisions of section 531 should apply to 
such a case. It has reference to debts contracted for the 
necessaries for the debtor and his family, and not for debts 
incurred in carrying on a hotel or boarding-house business. 

No error prejudicial to the plaintiffs in error was made 
by the district court in ordering the discharge of the gar- 
nishee. The garnishee was discharged by the county court 
and a supersedeas bond was immediately given. The af- 
firmance of this decision of the county court by the dis- 
trict court had the effect to release the money in the hands 
of the garnishee, unless a new supersedeas bond was given 
and a petition in error was filed in this court within twenty 
days. (Code, sec. 236e.) While the bond was given, the 
petition in error was not filed here until more than twenty 
days after the affirmance of the judgment of the county 
court. The garnishee had no right to retain the money in 
his hands belonging to the defendant, and the subsequent 
order of the district court discharging the garnishee was 
unnecessary. 

The judgment of the district court is 


AFFIRMED, 


THE other judges concur. 
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Ropert SPENCE, APPELLANT, v. N. F. Damrow, 
APPELLEE. 


(FILED May 6, 1891.] 


Appeal: INsuFFICIENT JUDGMENT CORRECTED IN SUPREME 
Court. Thesupreme court, in reviewing a case on appeal, when 
the judgment of the district court is for a less sum than the 
undisputed evidence shows the successful party was entitled to, 
will enter such a judgment as under the evidence should have 
been rendered in the court below. 


APPEAL from the district court for Adams county. 
Heard below before Gas.in, J. 


Capps, McCreary & Stevens, for appellant. 
John M. Ragan, contra. 
Norvatu, J. 


The appellant filed his petition in the district court of 
Adams county for an accounting. A judgment was en- 
tered against the defeudant for $111.55. The plaintiff 
appeals. 

The evidence shows that the plaintiff and defendant 
entered into a partnership about the 2d day of July, 1887, 
for the purchase and sale of a certain lot of wild horses 
owned by one Glenn. The plaintiff agreed to and did 
furnish the money to pay for the horses, amounting to 
$1,100. The horses, when purchased, were turned over to 
the defendant under an agreement that he should feed, care 
for, and sell the same, and the profits and losses were to 
be shared equally between them. The defendant, after 
keeping the horses for some time, sold them for $1,235. 
The expenses paid by the defendant in the business 
amounted to the sum of $478.10. The plaintiff also 
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furnished hay and corn to the amount of $30. All the 
money received by him from the venture is $700 paid by 
the defendant to the City National Bank of Hastings for 
the use of the plaintiff. He is therefore out $430. The 
defendant has in his hands, arising from the proceeds of sale 
of the horses, after deducting the $478.10 for expenses and 
the $700, which was paid to the bank for the plaintiff’s use, 
thesum of $56.90, which he should account to the plaintiff 
for. The business resulted in a loss of $373.10, one-half 
of which, or $186.55, according to the terms of partner- 
ship agreement, the defendant must also pay to the plaintiff. 
The total amount due from the defendant on a fair account- 
ing of the partnership is $243.45. The only conflict in 
the entire testimony was upon the question of whether 
there was a partnership, and as to the value of the hay and 
corn furnished by the plaintiff. These were both found by 
the trial court against the defendant, and we think the evi- 
dence fully sustains the findings. 

It also appears that the plaintiff turned over to the de- 
fendant for sale, of his own individual property, and not 
connected with the partnership transaction, a span of mules, 
a horse, buggy, and harness, which the defendant sold for 
$337. The plaintiff asks judgment therefor in his peti- 
tion. The defendant holds a promissory note against the 
plaintiff for $190, upon which there is a credit of $10, 
leaving a balance due thereon of $180, which, deducted 
from the $337, leaves the sum of $157 due the plaintiff, 
in addition to the amount due him on the partnership 
deal. 

It is perfectly clear that the judgment of the district 
court was too small. It was not even sufficiently large to 
cover the balance due the plaintiff on the matters not con- 
nected with the firm business. The case is here upon ap- 
peal, and this court will enter such a judgment as under 
the evidence should have been rendered in the court below. 
The judgment is reversed and one will be entered in this 

10 
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- court against the defendant for the sum of $400.45, with 
costs in both courts. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


JOHN FLANNAGAN Y. STATE OF NEBRASKA. 
[FILED JUNE 29, 1891.] 


Larceny From the Person: SpreciFic VALUE NEED Nor BR 
PrRoveD. In a prosecution under sec. 113a@ of the Criminal 
Code for larceny from the person, the prisoner was charged with 
stealing a silver watch and found guilty without specific proof 
of the value of the watch; held, no error. 


Error to the district court for Dakota county. Tried 
below before Norris, J. 


Jay Bros., for plaintiff in error, cited, as to the failure 
to prove value: McCoy v. State, 22 Neb., 420; Armstrong 
v. State, 21 O.St., 357; Thompson v. People, 4 Neb., 530 ; 
People v. Levison, 16 Cal., 98; Loeffner v. State, 10 O. St., 
598; Doyle v. State, 17 O., 225; Williams v. State, 12 O. 
St., 622; Goodin v. State, 16 Id., 345; Cantwell v. State, 
18 Id., 481. 


William Leese, Attorney General, contra, 
Coss, Cu. J. 


On the 24th day of February, 1890, the county attorney 
of Dakota county filed in the district court of that county 
an information charging the plaintiff in error with having, 
on the 20th day of January, 1890, in Dakota county, 
stolen from the person of one Mike Condon a silver watch 
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of the value of $10, the property of the said Mike Con- 
don. On the 25th day of February, 1890, a trial was 
had in which the plaintiff in error was convicted and sen- 
tenced to eighteen months in the penitentiary. The con- 
wiction was had under sec. 113@ of the Criminal Code, 
“entitled Jarceny from the person : “Every person who steals 
property of any value by taking the same from the person 
of another without putting such person in fear by threats 
or the use of force and violence, shall be deemed guilty of 
grand larceny, and shall, upon conviction thereof, be pun- 
ished by confinement in the penitentiary for not less than 
one nor more than seven years.” 
The following errors are assigned: 
I. The court erred in refusing to instruct the jury to 
acquit the prisoner after the prosecution had rested its case. 
ITI. In admitting evidence as to what the prisoner said 
at his preliminary examination as to what he had done 
with the watch. one 
III. In giving instructions Nos. 3 and 4. 
IV. The verdict is not sustained by sufficient evidence. 
V. In overruling the motion for a new trial. 
It is the testimony of four witnesses on the trial, Ken- 
drick, Bartlett, Montgomery, and Williams, that on the 
evening of January 20, 1890, at McGoffin’s saloon, in 
Covington, Dakota county, the prisoner took from the per- 
son of Mike Condon, while he was sitting in a chair, lean- 
ing against the wall, in the back part of the saloon, asleep, 
an open faced silver watch, which was identified by the 
witnesses ; that the prisoner immediately crossed over the 
tiver to Sioux city and pledged the watch for $3.50 at a 
pawnbroker’s on Fourth street, and transferred the ticket 
toatavern keeper there for entertainment and lodging. 
‘The prisoner, on his return to Covington, was arrested by 
Kendrick and Williams, policemen, and gave information 
of the watch and pawnbroker’s ticket, which was redeemed 
by the payment of $7 to the holders, The surreptitious 
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taking of the watch was claimed by the prisoner, upon his 
arrest, as only a joke. The court and jury found that he 
carried the joke too far, which was accounted larceny. No 
other testimony was offered by the prisoner. The prose- 
cution was conducted with propriety. The instructions to _ 
the jury were temperate and correct, and the verdict is 
sustained by all thé evidence. 

The errors are overruled, and the judgment of the dis- 
trict court is 


AFFIRMED. 


THE other judges concur, 


Joun Barnp v. W. H. Hunt. 
[FILED JUNE 29, 1891.] 


1. Elections: Contest: THE STIPULATION of the parties set out in 
the opinion, held, to have submitted to the trial court only the 
twenty-one scratched ballots, and the questions arising as to 
counting or rejecting them, confined to the form and substance 
of the ballots at the time of filing the stipulation by the parties. 

2, The finding and judgment of the trial court, held, to be in 
accordance with the provisions of secs. 80 to 100 inclusive, chap. 
26, Comp. Stats., in the absence of any record evidence to the 
contrary. 


AppeEaL from the district court for Buffalo county. 
Heard below before Grorr, J., sitting for Hamer, J. 


John Barnd, and Hartman & Dryden, for plaintiff in 
error. 


Marston & Nevius, contra. 
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Cops, Cu. J. 


The plaintiff in error at an election held in the city 
of Kearney, on Tuesday, April 3, 1888, was apparently 
elected councilman for a term of two years, in the Fourth 
ward, by a majority of one vote and was qualified and en- 
tered into the office. His election and his title were con- 
tested by the defendant in error, who apparently lacked 
two votes of a majority, and who brought his contest to the 
district court of said county with this stipulation : 


“Tt is hereby stipulated by and between the parties ; 
hereto, that all the allegations in the petition filed herein 
are admitted to be true as therein alleged, except that the 
contestant had a majority of the votes cast at said election, and 
was duly elected as councilman for the ‘long term’ in said 
ward, It is further admitted and agreed that one hundred 
and twenty ‘straight votes’ were cast for the said W. H. 
Hunt, and one hundred and seventeen ‘ straight votes’ were 
east for said John Barnd at said election for said ‘long term,’ 
and that there were twenty-one scratched ballots cast at said 
election for the candidates for said office, and these ballots 
were to be submitted to the court to be counted or rejected, 


ashe may determine. 
“Joun Barnp, Dfdt. 


“Marston & NEvIus, 
; “Attorneys for ,.W. H. Hunt. 
“Dated February 18, 1889.” 


The contestee had answered with a general denial. 

On February 19, 1889, the contest was tried in the court 
below upon the pleadings and the stipulations, and upon 
the examination of said ballots the court found that of the 
ballots numbered consecutively from 1 to 21 inclusive, for 
identification and convenient reference, those numbered 2, 
8, 6, 7, 9, 10, 11, 12, 15, and 21 were cast for John Barnd, 
contestee, and, added to 117 votes admitted in the stipula- 
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tion, gave him the total number of 127; that the numbers- 
1, 4, 5, 8, 13, 19, and 20 were cast for William H. Hunt, 

contestant, which, added to the 120 votes admitted in the 
stipulation to have been cast for him, makes the total num- 
ber of 127, and that the ballots remaining, numbered 14, 
16,17, and 18, be rejected as void; and it appearing from the 
count that each of the candidates. lad received an equal num- 
ber of votes, and that the result was a tie vote, it was ordered 

that the parties proceed to determine the contest by lot, as. 
provided by statute, and to this end that the lot be prepared 

and cast by a ballot inscribed with the word “councilman,” 
being placed in an envelope, and a blank ballot of the same- 
character, in an exactly similar envelope, sealed and placed 
in a hat by the court, to be drawn thence by the sheriff,. 
blindfolded, who shall call out, at the same time, the name 
of the candidate for whom he draws, and if the envelope 
so drawn contains the ballot of “councilman” the candi- 
date so called shall be chosen and declared as having bee 
duly elected; and if the envelope drawn contains the blank 

ballot, then the candidate not called by the sheriff shall be 
chosen and declared duly elected to thi office of councilman: 
of the Fourth ward of the city of Kearney. This order 
having been executed, the drawing by lot having taken 

place, and the sheriff having drawn from the hat one of the. 
envelopes, saying that he drew for John Barnd, it was 
found by the court to contain the blank ballot, it was there- 
upon ordered and adjudged that the contestant, William H. 

Hunt, be, and he is hereby, declared the duly elected council- 
man for the long term in the Fourth ward of the city of 
Kearney, and is entitled to the possession of said office, and 

to all the honors and emoluments from May 1, 1888, to 
the end of said term. It was further ordered and adjudged 
that the contestant have and recover from the contestee, and 
Sylvester S. St. John and A. H. Bertrand, his sureties on 
the appeal bond, the sum of $150 as his salary as councilman 
from May 1, 1888, to February 1, 1889, and the costs of suit. 
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To which the contestee excepted on the record and brought 
his appeal to this court, and filed, an approved bond, under 
which further proceedings were stayed by the authority of 
sections 98 and 99 of chapter 26 of the statutes of this state 
entitled “ Elections.” 

The proceeding is brought here on a petition in error—by 
the error of counsel—but it is, in fact, an appeal from the 
judgment of the district court under section 98 of the stat- 
ute referred to. No bill of exceptions appearing in the 
record, the merits of the arbitrament and hazard through 
which the proceedings in the court below were conducted, 
under section 95 of the chapter of the statute before cited, 
cannot now be considered. It is presumed they were con- 
sistent with the law and with propriety. The cause being 
on appeal, and to be considered equitably, the motion to 
overrule its appearance here, and to remand it to the judg- 
ment of the district court, for the want of a motion for a 
new trial there, is overruled. It was held in Swansen’s 
Case, 12 Neb., 210, “ that an appeal in equity causes will lie 
to this court from 4 final order or judgment of the district 
court, in which case no motion fora new trial is necessary.” 
This proceeding is an appeal under the statute, from which, 
as to its character, no contention can arise. The stipula- 
tion of the parties is to the direct purpose of ascertaining 
who was to be the councilman; and if judgment of ouster 
should be given against the incumbent, that, under section 
99 of the statute referred to, judgment should be “rendered 
against the appellant and the sureties on his bond for the 
amount which the appellee is entitled to recover from the 
appellant on account of such contest, together with costs.” 
This amount, which the appellee was entitled to recover, 
was the amount of stipend, or salary, due him as council- 
man, for which judgment is giveu in this case, under section 
99 of the statute cited. 

The objections offered by the plaintiff in error to the 
judgment in the court below are therefore necessarily over- 
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guled under the statute, and the judgment of the court be- 
low is 


AFFIRMED. 


THE other judges concur. 


Ep. D. Nea v. StaTE oF NEBRASKA. 
(FILED JUNE 29, 1891.] 


1. Statutes: INOPERATIVE AMENDMENT. The county board of 
Douglas county not having complied with the provisions of the 
act of the legislature, entitled ‘‘ An act to. provide for the man- 
ner of selecting, drawing, and summoning grand and petit jurors 
in counties having a population of seventy thousand (70,000) or 
more, to prescribe the qualifications of such jurors, to provide 
for the punishment of persons seeking to serve as jurors or seek_ 
ing to have other persons selected as jurors, and to repeal sections 
six hundred and fifty-eight (658), six hundred and fifty-nine 
(659), six hundred and sixty (660), six hundred and sixty-one 
(661), and six hundred and sixty-five (665) of the Code of Civil 
Procedure, and all acts and parts of acts in conflict herewith,” 
approved March 30, 1889, held, that sections six hundred and 
fifty-nine, six hundred and sixty, six hundred and sixty-one 
and six hundred and sixty-five of the Code of Civil Procedure 
remain in force in that county. 


2. Review: EvIDENCE OMITTED FROM BILL oF EXCEPTIONS, 
Neither a certificate of the clerk of the district court, showing in 
what proportion the names of the persons upon the list from 
which the petit jurors were drawn were selected from the sev- 
eral wards and precincts of D. county, nor @ certificate of the 
county clerk, showing the number of votes returned as cast in 
the respective wards and precincts of said county, such certifi- 
cates not having been made a part of a bill of exceptions, will be 
considered in an appellate proceeding iu this court. 


3. Jury: VIEW: PRISONER’s RIGHT TO BE PRESENT: WAIVER. 
During the trial the jury were sent, under charge of an officer to 
visit the place where the crime was committed. Neither the - 
judge, the clerk, the attorneys nor the defendant accompanied 
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them. The record shows that ‘‘the defendant having by his 
counsel in open court and in his presence waived his, defendant’s, 
personal presence at the place of killing during the inspection 
thereof by the jury, he is (was) taken to jail.” Held, No ground 
for reversing the judgment. See State v. Adams, 20 Kan., 311. 


4. Murder: EvipENcE. When two persons are murdered at the 
same time and place, under circumstances evidencing that both 
murders were committed by the same person, and were part of 
the same trausaction, evidence as to the circumstances of the 
murder of one, especially of the finding of the body and what 
its condition as to wounds or marks of violence, is admissible on 
the trial for the murder of the other. See Brown v. Common- 
wealth, 76 Pa, St., 319. 


Error to the district court for Douglas county. Tried 
below before CLARKSON, J. 


Gurley & Marple, and Lee S. Estelle, for plaintiff in 


error: 


The right of the prisoner to be present at the time the 
jury viewed the premises was one which he could not 
waive. (Carroll v. State, 5 Neb., 35; Burley v. State, 1 Id., 
391; 1 Chitty’s Crim. Law, 700, 720; Fraedrich v. Fliette, 
25 N. W. Rep. [ Wis. ], 28; State v. Bertin, 24 La, Ann., 46; 
Benton v. State, 30 Ark., 328; Sneed v. State, 5 Id., 432; 
Cole v. State, 10 Id., 318; Sweeden v. State, 19 Id., 209; 
Thompson, Trials, sec. 893; Washburn v. R. Co., 59 Wis., 
364; Nomaque v. People, Breese [IIll.], 145; Dempsey v. 
People, 47 Ill., 325; People v. M’ Kay, 18 Johns. [N. Y.], 
217; Canceimi v. People, 18 N. Y., 128; Hopt v. Utah, 
110 U.S., 574; Dougherty v. Com,, 69 Pa. St., 286; 
Maurer v. Pecple, 43 N. Y.,1; People v. Perkins, 1 Wend. 
[N. Y.], 91.) 


George H. Hastings, Attorney General, contra, cited, on 
the question of waiver: State v. Adams, 20 Kan., 311; 
State v. Ah Lee, 8 Ore., 214; People v. Bonney, 19 ‘Cal., 
426 ; State v. Congdon, 14 R. L., 458; State v. Buzzell, 59 


122 NEBRASKA REPORTS. [ Von. 32 
Neal v. State. 


N. H., 65; AfcCorkle v. State, 14 Ind., 39; Hill v. State, 
17 Wis., 697; People v. Murray, 5 Crim. Law Mag., 233; 
Bulliner v. People, 95 Vll., 394; McKinney v. People, 2 
Gilm, [Ill.], 556; Chase v. People, 40 Ill., 356; Com. v. 
Webster, 5 Cush. [Mass.], 295; Blythe v. State, 24 N. E. 
Rep. [Ohio], 268; State v. Polson, 29 Ia., 133 ; Ray v. State 
1G. Green [Ia.], 316; Bishop v. State, 9 Ga., 121; State, 
v. Adams, 20 Kan., 311; Carroll v. State, 5 Neb., 31; O. 
& RV. R. Co. v. Walker, 17 Id., 486; Gagg v. Vetter, 13 
Am. Rep., 322; Heady v. Vevay, 52 Ind., 117; Close v. 
Samm, 27 Ia., 503; Jefferson R. Co. v. Bowen, 40 Ind. 
545; Shular v. State, 105 Ind., 294; Indianapolis v. Scott, 
72 Id., 196.) 


Coss, CH. J. 


The plaintiff in error, whose full Christian name does 
not appear in the record, was informed against as Ed. D, 
Neal, with a number of aliases, at the district court for 
Douglas county, at the February term, 1890, charged with 
the crime of murder in the first degree in the homicide of 
one Allen Jones, on the 4th day of February, 1890, in 
said countyof Douglas. At the May term of said court in 
the said year he was put upon his trial under said infor- 
mation, was tried, convicted of murder in the first degree, 
and sentence of death passed upon him by the said court. 
The record and petition in error in said cause having been 
filed in this court, the execution of said sentence is stayed 
by force of the constitution. 

The first assignment discussed by counsel in the brief is 
numbered 10 in the petition in error, and is as follows: 

10. The court erred in overruling the motion to quash 
the regular panel of jurors. 

Previous to March 30, 1889, the law in force providing 
for the selection, drawing, and summoning of grand and 
petit jurors was as found in sections 658, 659, 660, and 
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665 of the Compiled Statutes of 1887, which sections are 
here copied : 

“Sec. 658. In each of the counties in this state, wherein 
a district court is appointed or directed to be holden, the 
county commissioners of the county shall, at least fifteen 
days before the first day of the session of the court, meet 
together, or any two of them may meet, and select sixty per- 
sons possessing the qualifications prescribed in section six 
hundred and fifty-seven, and as nearly as may be a pro- 
portionate number from each precinct in the county, and 
shall, within five days thereafter, furnish to the clerk of 
the district court of the county, or his deputy, a list of 
the names of the persons selected. 

“Sec. 659. The clerk or deputy clerk receiving the 
names shall write the name of each person selected on a 
separate ticket, and place the whole number of tickets into 
a box, or other suitable and safe receptacle, and shall pre- 
serve the list of names furnished by. the commissioners, in 
the files of his office. 

“Sec. 660. The clerk of the district court or his deputy, 
and the sheriff or his deputy, or, if there be no sheriff or 
deputy sheriff, the coroner of the county, shall, at least ten 
days before the first day of the session of the district court, 
meet together and draw by lot out of a box, a receptacle 
wherein shall be kept the tickets mentioned and referred to 
in section (659) six hundred and fifty-nine of said title, 
twenty-four names, and the persons whose names are 
drawn shall be the petit jurors, And when a grand jury 
is ordered, the clerk or deputy clerk,-and sheriff or deputy 
sheriff, or coroner if there be no sheriff or deputy sheriff, 
shall then draw sixteen (16) additional names, and the per- 
sons whose names are drawn shall be the grand jury. 

“Sec. 661. The clerk shall, on the day of the drawing 
aforementioned, issue an order to the sheriff, deputy sheviff, 
or coroner, as the case may be, commanding him to sum- 
mon the persons whose names are drawn as petit jurors to 
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appear before the district court at or before the hour of 
eleven o’clock on the morning of the first day of the term, 
stating in the order the day of the week and month, and the 
place of the sitting of the court, to serve as petit jurors, and 
a like order, commanding the sheriff, deputy sheriff, or cor- 
oner tosummon the grand jury when a grand jury has been 
ordered and drawn,” 

At the session of the legislature of 1889, there was 
passed, and which provides upon its face to take effect on the 
30th day of March of that year, an act, entitled “An act 
to provide for the manner of selecting, drawing, and sum- 
moning grand and petit jurors in counties having a popu- 
lation of seventy thousand (70,000) or more; to prescribe 
the qualifications of such jurors; to provide for the pun- 
ishment of persons seeking to serve as jurors or seeking to 
have other persons selected as jurors, and to repeal sections 
six hundred and fifty-eight (658), six hundred and fifty- 
nine (659), six hundred and sixty (660), six hundred and 
sixty-one (661), and six hundred and sixty-five (665) of 
the Code of Civil Procedure, and all acts and parts of acts 
in conflict herewith.” 

The purview of this act is too long to admit of being 
copied here; I will state, therefore, its general features, 
which are to the effect that in all counties having a popula- 
tion of 70,000 or more, it was made the duty of the county 
board, instead of selecting the sixty persons as provided in 
section 658 above, to make a list of a sufficient number, 
not less than one-tenth of the legal voters of each town or 
precinct in the county, to be known as the jury list. Also, 
that at the meeting of the county board in the respective 
counties having a population of 70,000 or more, in Jan- 
uary, 1889, and each year thereafter, said board should 
select from such list a number of persons equal to one 
hundred for each trial term of the district court and other 
courts of the district provided by law to be held during the 
succeeding year; that in making such selection, they should 
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choose a proportionate number from the residents of each 
town and precinct and should take the names of such only 
as are: 

First—Inhabitants of the town or precinct. not exempt 
from serving on juries, 

Second—OF the age of twenty-one years or upwards and 
under sixty years old. 

Third—In the possession of their natural faculties. 

Fourth—Free from all legal exceptions, of fair charac- 
ter, of approved integrity, of sound judgment, well in- 
formed, and who understand the English language. 

Section 6 of said act provides ‘That a list of jurors so 
selected shall be kept in the office of the county clerk, who 
shall write the name and residence of each person selected 
upon a separate ticket and put the whole into a box or 
wheel to be kept for that purpose.” 

Section 7 provides for the drawing by the clerk of sucli 
court in the presence of the county clerk, from the said 
box or wheel, the names of a sufficient number of said per- ~ 
sons, not less than thirty for each two weeks that such 
court will probably be in session for the trial of law cases, 
to constitute the petit jury for that term, and where there 
is an additional judge in such court,a like number for each 
additional judge requiring a jury, unless such court shall 
otherwise order, with other provisions, and a proviso, that 
whenever there shall be pending for trial in any of said 
courts, any criminal cause wherein the defendant is charged 
with a felony, and the judge holding said court shall be 
convinced from the circumstances of the case that a jury 
cannot be obtained from the regular panel to try said cause, 
such judge may, in his discretion, prior to the day fixed for 
the trial of said cause, direct the clerk to draw (in the man- 
ner as the regular panel is drawn) not exceeding one hun- 
dred names as a special panel from which the jury may be 
selected to try said cause. 
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There are many other special provisions not deemed 
necessary to enumerate. Section 14 is here copied at length: 

“Sec. 14. Section six hundred and fifty-eight (658), six 
hundred and fifty-nine (659), six hundred and sixty (660), 
six hundred and sixty-one (661), six hundred and: sixty-five 
(665) of the Code of Civil Procedure, and all acts and 
parts of acts in conflict herewith, shall be repealed so far as 
respect counties having a population of seventy thou- 
sand (70,000), or more; Provided, That the existing law 
relating to juries shall be tn effect of the respective counties 
until such time as the county boards of the respective coun- 
ties having a population of seventy thousand (70,000), or 
more, shal] have complied with the provisions of this act.” 

It appears from the bill of exceptions that as a founda- 
tion for his motion to quash the regular panel of jurors, 
the plaintiff in error, by his counsel, called and examined 
Frank E. Moores, clerk of said court, as to the manner of 
Selecting and drawing the jury then in attendance upon 
- said court, Upon the evidence of this witness, it appeared 
that on the first day of May, 1890, there were drawn by 
the sheriff and clerk of the district court of said county, 
sixty names of jurors to serve as petit jurors for the said 
term, and that the method of drawing the same was that 
the county commissioners handed to the said clerk sixty 
names, and that he made sixty slips, each slip containing 
one of the names handed to him by the county commis- 
sioners. These sixty slips were put into a square box and 
shaken up, whereupon the said sheriff proceeded to take 
one out at a time and hand it to the clerk, who put down 
the name drawn; and that the population of said county 
-was at that time seventy thousand and over. 

By this evidence it was sufficiently established that the 
jury then present, and from whom the twelve jurors which 
tried the plaintiff in error was selected, were drawn, and 
summoned, without regard to the act of 1889 and in sub- 
stantial compliance with the provisions of Jaw as contained 
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in the section of the Code as above copied. Also, upon 
overruling the motion, the court said, as appears by the 
bill of exceptions: “The motion will be overruled, for the 
reason that the new law has not been adopted by the 
county commissioners, and if adopted would be impracti- 
cable so far as the working of this court is concerned, and 
put an end to the business of this court.” 

The question here presented is whether, notwithstand- 
ing the repealing clause contained in section 14 of the 
act of March 30, 1889, the provisions of sections 658, 659, 
660, 661, and 665, of the Code of Civil Procedure, still 
remained in force and effect in the county of Douglas at 
the date of the trial of the accused. 

I think there can be no doubt that it was the intention 
of the legislature in passing this act, that the provisions of 
the statute as they then stood should remain in full force 
throughout the state until the county board of the county, 
as there was but one then having a population of 70,000 
or over, should put in operation the act then passed, by 
selecting the list of jurors and taking the other measures 
therein provided for in accordance with its provisions. 
That they had not done this at or before the date of the 
trial is substantially proved by the evidence offered on the 
part of the accused. If this had been done, I think it 
was incumbent upon the accused to show that fact in order 
to sustain his motion. 

The question is not before the court as to the binding 
force of a statute, where the going into effect of its provis- 
ions is made dependent upon the action of somebody or 
board other than the legislature itself. 

The cause of the plaintiff in error, so far as this point is 
concerned, depends upon his sustaining the act and invali- 
dating the proviso. This I think he has failed to do. The 
wholé act. must be construed together, and at least as much 
effect given to.the proviso as to the balance of the act. 

Counsel also contends that his motion to quash the panel 
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should have been allowed even if it be true that under the 
law the jury might have been selected and drawn under 
the old Jaw, and in support of this he presents a paper 
purporting to be the certificate of P. O’Malley, county 
clerk, showing the number of votes cast in each precinct 
and ward of Douglas county at the general election of 
1888; also a paper purporting to be a certificate of Frank 
E. Moores, clerk of the district court, showing that the 
list of sixty names which he received from the county com- 
missioners of said Douglas county, from which the petit 
jury for the May term of 1890 was to be drawn, contained 
the names of so many residents, setting them out in full, 
of ‘each precinct and ward of said county, from which pa- 
pers counsel in the brief draws the conclusion that said 
jury was not properly chosen under the old law, the pro- 
portionate number thereof not being taken from each pre- 
cinct and ward of the county. 

These certificates, being attached to the record proper 
and not being contained in either of the bills of exceptions, 
cannot be considered as a part of the record by this court, 
it being a settled law of this court that an affidavit or the 
certificate of an officer, in order to be considered in sup- 
port of a proceeding in error, must be made a part of the 
bill of exceptions in the case. The cases in which this has 
been substantially held are so numerous as to render a ci- 
tation of them unnecessary. This assignment must there- 
fore be overruled. 

The next question presented and discussed in the brief 
of counsel is that arising upon the eleventh, thirteenth, 
fourteenth, and perhaps other of the assignments, and out 
of the fact that the court, upon the motion and request of 
the district attorney, permitted the jury to view the prem- 
ises where the body of Allen Jones had been found, other- 
wise designated as the scene of the commission of the 
crime for which plaintiff in error was then upon trial, 
without said jury being accompanied by the accused. 
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It appears from the bill of exceptions that after the jury 
had been selected, agreed upon, and sworn, Mr. Mahoney, 
the district attorney, addressing the court, said: 

“ Before calling any witnesses in this case I desire to 
move the court for an order directing that the jury be 
taken in charge of the proper officer, and under proper in- 
structions, to view the premises, the scene of the tragedy, 
in order that they may the better understand the testimony 
as it will be introduced. I desire that they go now before 
any testimony is offered, so that when the first testimony 
is offered they will understand the situation and no break 
will have to be made afterwards.” 

The record continues : 

By the Court: Any objection to that? 

By Mr. Gurley: No objection, and we waive the right of 
the prisoner to be present at the premises, 

By the Court: The jury then may be conducted to view 
these premises in charge of the sheriff. Is there any partic- 
ular person whom you would suggest to show the premises 
to the jury? 

By Mr. Mahoney: No, sir. I presume probably the 
sheriff will be the proper—the sheriff or the bailiff—per- 
son to have in charge of the jury. The court will give 
the officer as well as the jury proper instructions. 

By the Court: Yes, sir; that will be the order of the 
court, and I will instruct the officer before he proceeds with 
the jury as to what he shall do. I think in this case the 
sheriff should have charge of the jury, in connection 
with the officer that has them in charge thus far, and the 
sheriff will be the one to point out the premises to the 
jury and he will understand that they must converse with 
no one while viewing the premises, and no outsider must 
be allowed within a speaking distance of them, and no one 
but the officer and the sheriff who has charge of the jury. 

By Mr. Mahoney: I presume that will occupy the en- 
tire afternoon. 

11 
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By the Court: That will occupy the entire afternoon. 
The witnesses called here for this afternoon will be excused 
for this afternoon, but will report here at 9:30 o’clock 
to-morrow morning. 

Before leaving the court room to visit the farm and to 
examine the premises, the court instructed the jury as fol- 
lows: 

“Gentlemen of the Jury: You are about to visit the 
premises where this tragedy occurred, and while there view- 
ing the premises you must obey the injunction that I have 
heretofore given, that is, that you must talk to no one on 
the subject of this case, and you must suffer yourselves to 
be addressed by no one on the subject of the case, If, 
through inadvertence of some sort, some one should be 
talking about it in your presence, you must close your ears 
to it. You must read no newspapers so long as this trial 
lasts, and you must refrain from forming any opinion on 
the subject of the case until it is finally submitted. Keep 
yourselves as faras possible from any kind of contact with 
outsiders, and the officer of this jury must-see that these 
instructions are carried out, and must himself say nothing 
to the jury on the subject of this case further than simply 
_ to aid them in viewing the premises. Are the attorneys 
for the defendant here ? 

Mr, Gurley, Mr. Estelle, and Mr. Mahoney were all 
present. 

By the Court: Is there any objection to that? 

By Mr. Gurley: No objection. 

The jury were now conducted to view the premises as 
per the order of the court above mentioned, and the court 
adjourned until Friday morning, May 16, 1890, at 9:30 
o’clock. 

Counsel for plaintiff in error presents an argument to 
invalidate the bill of exceptions, or, in other words, the 
court’s account of the proceedings in relation to the sending 
out of the jury to view the premises. They also present 
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in the record a journal entry prepared by them stating such 
proceedings somewhat different from that contained. in the 
bill of exceptions. The court cannot consider anything 
tending to invalidate or contradict the facts as stated in 
the bill of exceptions; on the other hand, the record, in- 
cluding the bill of exceptions, is and must be received by 
this court as an absolute verity. Accordingly, we caunot 
consider the affidavits or reporter’s notes as presented to the 
court below, either in support or in resistance of the mo- 
tion of plaintiff in error for a journal entry ; and this, not- 
withstanding the desire, as expressed by the trial judge, 
that the whole proceeding relative to the motion be in- 
corporated in the record, and notwithstanding the claim of 
-counsel that they were so incorporated. 

There is, however, a journal entry in the record to the 
effect that upon the court sending out the jury in a body 
in charge of the sheriff to the place of the commission of 
the crime to view the same as it should be shown to them 
by Lewis Grebe, and the defendant, having by his counsel, 
‘in open court, and in his presence, waived his, defendant's, 
personal presence at the place of the killing during the in- 
-spection thereof by the jury, “he is taken to jail.” 

The facts of the case must then be considered, for the 
‘purpose of this assignment, to be: 

That upon said order beiug made, the plaintiff in error, 
through his counsel and in his presence, expressly waived 
his right to accompany the jury when making such view, 
and that while the jury was absent from the court under 
said order, the plaintiff in error was conducted to and con- 
fined in jail. : 

Four cases have been brought to the attention of the 
«court by counsel on one side or the other where this precise 
point has been presented to courts of last resort. In two 
of them, Benton v. State, 30 Ark., 328, and State v. Bertin 
et al., 24 La. Ann., 46, the convictions were reversed, 
while in those of the State v. Ah Lee, 8 Ore., 214, and the 
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State v, Adams, 20 Kan., 311, the convictions were sus- 
tained. : 

In the latter case the opinion of the court is by Mr. Jus- 
tice Brewer. His opinion is exhaustive of the question, 
and the statute of that state being substantially identical 
with the provisions of our own upon the point involved, 
I adopt the conclusions and judgment of that court rather 
than enter upon an independent line of discussion of the 
authorities and reason of the case. This assignment is also 
overruled. 

The nineteenth assignment of error, and the last one ar- 
gued by counsel for plaintiff in error in the brief, is: 

“That the court erred in admitting the evidence of C. 
P. Harrigan relative to the finding of the body of Dorothy 
Jones, and in admitting all of the testimony of C. P. Har- 
rigan relative to the finding of her body.” 

T here quote the evidence of this witness admitted under 
objection, and to which this assignment is applicable. 

C. P. Harrigan, corouer Douglas county, called as wit- 
ness by state. Examined by Mr. Mahoney, county attor- 
ney. ‘Testified on direct examination as follows: 

Q. Did you make an exaniination of the premises on 
the Pinney farm at the time you found the body of old 
man Jones there? 

A. Yes, sir, somewhat. 

Q. What else did you find there upon the place at that 
time? 

A. I found the body of Dorothy Jones. 

Q. Where was that body at the time you got there? 

Objected to, as incompetent, immaterial, and irrelevant. 
Objection overruled and defendant excepts. 

A. The body of Dorothy Jones was lying on the side 
of the straw stack east of where the body of Allen Jones 
was found. 

Q. In what condition was it? 

A. In a state of rigor mortis and stiffened; that is, the 
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muscles were all contracted and the body had evidently 
been dead for some time. 

Q. Was it dead at that time? 

A. Yes, sir. 

Q. How close to the straw stack or hay stack was it 
lying? 

A. Immediately to the base of the stack. 

Q. On which side of the stack? 

A. On the west side of the stack. 

Q. Anywhere near another barn? 

A. Only a short distance, as I remember. I would not 
be positive as to that. 

Q. From what barn. 

A. From the barn where the body of Allen Jones was 
found. 

Q. Do you-recollect how the body of Dorothy Jones 
was dressed at that time? 

Objected to, as incompetent, immaterial, and irrelevant, 
Objection overruled and defendant excepts. 

A. The body was dressed ina calico dress, and also a 
man’s overcoat—a cheap overcoat—and the head was cov- 
ered with a hood, and the feet covered with overshoes or 
arctics. 

Q. I wish you would examine these two pieces of coat, 
and state whether or not you recognize them. (Exhib- 
iting a coat.) 

A. Yes, I recognize both of them. 

Q. What coat is that. 

A. It is the coat that was upon the body of Dorothy 
Jones. 

* * 2 ; * * * * 

Q. What *wounds, if any, did you find at that time in 
your examination upon the farm, upon the body of Dor- 
othy Jones? . 

Objected to as incompetent, immaterial, and irrelevant, 
Objection overruled and defendant excepts, 
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A. I found four wounds upon the body. 

Q. Whereabouts ? 

A. There were eight ; four upon the back and four upon 
the breast. 

Q. I wish you would locate the four wounds upon the 
back:? : 

A. Well, I do not know as I can give it accurately. 

Q. I do not care for it exactly, as nearly so as you can.. 

A. There was two of them in pairs; one was imme- 
diately above the other, on the right side of the spinal 
column, immediately above, I should judge, about the fifth 
or sixth rib; and there were two others about five and a 
half inches to the inner side and on the same side—the left 
side of the spinal column, which would be about the mid— 
dle of the seventh and eighth ribs. 

The scene of the murder for which the defendant was on 
trial was a farm owned by Dr. Pinney, of Council Bluffs, 
some seven or eight miles southwest of the city of Omaha. 
It appears that this farm had been for a short time unoc- 
cupied except by a hired man of Dr. Pinney, when on the- 
30th day of January, 1890, A. D. Cadwalader, of the vi- 
cinity of Council Bluffs, having made arrangements to 
lease the said farm, not being ready to take personal pos- 
session of it, arranged to have the place occupied for the 
time being by Allen Jones and his wife Dorothy, the 
father-in-law and mother-in-law of Cadwalader, they be- 
ing at that time temporarily residing at the residence of 
their son N. J. Jones at Irvington, Douglas county. 

On the 30th of January, Cadwalader, together with Al- 
len and Dorothy Jones, went from Irvington to the Pinney 
farm, Jones taking with him his two horses and a wagon 
and some bedding and clothing. One of these horses was 
a dark or black horse, the other a bay, blind horse, of 
about eleven and twelve hundred pounds weight. It seems. 
that the hired man of Dr. Pinney having left the farm a 
few days before, his place had been temporarily supplied. - 
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by the deaf son of Mr. Cadwalader. The next morning 
after the arrival of Cadwalader and Allen and Dorothy 
Jones at the farm, Cadwalader with his son returned to 
their home near Council Bluffs; the old people, the Joneses, 
went with them as far as the grocery store on the road to 
Omaha for the purpose of buying some supplies, and re- 
turned immediately to the farm. Mr. Cadwalader was 
back at the farm again on the 3d day of February follow- 
ing; he left there about 3 o’clock P. M. of :said day, leav- 
ing the old people, Allen and Dorothy Jones, there and no 
other person there. There was at that time, besides the 
two horses belonging to Jones, eight head of cows, a couple 
of calves, one small calf and one a yearling, and eight head 
of horses belonging to Dr. Pinney. 

Allen Jones was at this time a man about seventy-two 
years of age. I believe the record does uot show the exact 
age of Dorothy Jones. They were both persons in good 
health, both physically and mentally. They had no ac- 
quaintances in that neighborhood. On the 10th day of 
February following, Mrs. Demmis Cadwalader, the wife of 
A. B. Cadwalader and the daughter of Allen and Dorothy 
Jones, together with her son Ira Cadwalader, went from 
their home east of Council Bluffs, Iowa, to the Pinney 
farm, arriving there between sundown and dark. They 
went into the house but found no one there, but found the 
house so far as furniture, bedding, stove, fire-wood, provis- 
ions and everything about the house in order except from 
the effect of freezing, the same as though the inmates of 
the house had just stepped out. Neither did they find any 
horses, cattle, or stock of any kind on the place, but the 
stables and provender were in a condition indicating that 
while in the act of feeding and caring for the stock, the 
persons attending to that duty had been suddenly called 
away and the stock removed. They were unable to find 
any tracks either of human being or stock, indicating in 
what direction or in what manner either the human beings 
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or stock ’had left the place. Mrs. Cadwalader and her son 
remained there all night and early in the following morn- 
ing returned to their residence near Council Bluffs. Mrs. 
Cadwalader immediately wrote to her brother, N. J. 
Jones, at Irvington, no doubt informing him of the condi- 
tion of things at the Pinney farm as found by her. This 
letter was received by N. J. Jones about noon on Wednes- 
day, the 12th day of February, at his residence at Irving- 
ton. He immediately proceeded to the Pinney farm, ar- 
riving there between 3 and 4 o’clock of that afternoon. He 
went into the house, also into the yards, barns, and stables, 
and found substantially the same condition of things as 
found by his sister on the 10th. He then went to South 
Omaha and from thence to his home. On the next day 
he went to his sister’s, Mrs. Cadwalader, near Council 
Bluffs. Went to see Dr. Pinney, and between 12 and 1 
o'clock. of that day started from: there and went back to 
the Pinney farm accompanied by Frank Cadwalader and 
Arthur Phillips. These three arrived at the Pinney farm 
about sundown. They found nothing different from that 
which he had found the day before except the tracks of a 
lady that had passed through the yard. They remained 
there all night. The next morning they renewed their 
search, as the witness Jones expressed it, “all over the 
farm” and found nothing. Returning to the house they 
met some gentlemen that had come over together, with 
whom they returned to the barn, and having examined. it 
again they started to the house for the purpose of making 
grab hooks to drag the well, when one of the gentlemen 
above referred to, a young man named Pickard, together 
with another man by the name of Waggoner, found the 
body of Allen Jones. The body was lying in a manure 
pile on the east side of the barn, close to the barn, his body 
partially covered up with manure. When witness was 
called to the body just his legs were uncovered. These 
two young men who had found the body, uncovered his 
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whole body. After further search and turning over the 
manure piles with a pitch fork, Frank Cadwalader found 
the body of Dorothy Jones. This body was found on the 
west side of the hay stack, east of the east barn and about 
two rods distant therefrom, covered with hay and a board 
and a ladder thrown upon the top of the hay. 

It appears that the coroner of the county, Dr. C. P. 
Harrigan, was immediately notified, and together with Dr. 
Pinney, repaired to the Pinney farm. ‘Arriving there 
found a number of people, including N. J. Jones, the son 
of the deceased, the witness above referred to. The coro- 
ner being called as a witness at the trial, and having stated 
the fact of having been notified and proceeded to the Pin- 
ney farm as above stated, stated that he there found the 
body of Allen Jones, and the condition in which the body 
was found; found two bullet holes in the body; identified 
the clothing found on the body, and located the gun-shot 
wounds, both in the clothing and in the body; stated that 
he had the body removed to the establishment of an under- , 
taker in Omaha, where the inquest was held. 

Then follows the evidence in relation to the finding of 
the body of Dorothy Jones and its condition, which was 
objected to and made the foundation of the exception we 
are now considering. 

The evidence tends to show that the accused, Ed. D. 
Neal, appeared at the Wisconsin House in South Omaha 
on Monday, February 8, at about 10 o’clock in the forenoon. 
Stayed there over night as a guest of the said house, but 
without registering; whether there was a register in which 
the guests at that house usually registered does not appear. 
He was again seen by a witness the following day, Tuesday, 
the 4th of February, at 10 or 11 o’clock in the forenoon, 
crossing Farnham street, Omaha, with a gun. The direction 
in which he was going was that which led to the road leading 
to the Pinney farm. Another witness testifies to having 
seen him on the road about fifty yards from the house on 
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the Pinney farm before 12 o’clock on the 4th of February. 
On the evening or night of the same day he made his 
appearance at Carpenter’s livery stable in South Omaha 
riding a small] dark colored horse. The plaintiff in error, 
upon appearing at Carpenter’s livery stable, and also at 
Davis's livery stable, expressed himself to the two livery 
stable keepers and their hired men, that he wanted to hire 
two men and two horses to drive some cattle and horses, 
which he said he had on a farm about three miles and a 
half west, from that point to South Omaha; that he had 
been living and keeping bateh and farming at said farm 
for about two years, and was tired of that life and wished 
-to bring said stock into South Omaha and dispose of it 
and quit the business. He engaged the witness Jerry Dee 
and the witness Theodore Mott and two horses, one from 
each of said livery stables, to go with him the next morn- 
ing and assist in driving in’the said horses and cattle. 
The next morning Neal, Dee, and Mott started on horse- 
back from South Omaha for the above expressed purpose, 
* Neal riding the said small, dark colored horse, Mott one 
of Carpenter’s horses, and Dee one of Davis’s horses. The 
horse which Mott started to ride being a broncho and not 
a good rider, and Mott, being somewhat lame, found it 
disagreeable to ride him, whereupon Neal changed horses 
with him, riding Carpenter’s horse, and Mott riding the 
small, dark colored horse. In this manner they proceeded 
to the Pinney farm. " Arriving there they found the large, 
bay, blind horse in one of the stalls, the other horses and 
cattle in the stock field, with some exceptions. Among 
other exceptions, a young calf, which was in one of the 
cow barns. Neal had stated, among other things, to his 
companions in going out, that he was a butcher, or, as he 
expressed it, “a pig sticker.” Upon arriving there the 
first thing he did was to procure a rope and tie the calf, 
preparatory to putting it in the wagon, to which, under 
his direction, Mott and Dee had harnessed and attached 
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the team, consisting of the small, brown horse which Mott 
had ridden out there, and the large, bay, blind horse which 
they had found in the stall, Neal directing them how to 
place them in the wagon in reference to which should work 
on the nigh and which on the off side. Neal being about 
to throw the calf into the wagon, Dee suggested to him 
that they ought to put some hay under the calf, and started 
towards a pile of hay for the purpose of throwing some of 
it into the wagon bed, whereupon Neal stopped him, say- 
ing that that hay was too good to put under a calf, and 
went himself to the other side of the stack and cut off 
some hay and brought it for that purpose and threw it 
into the wagon, on which he placed the calf. Neal then, 
with assistance of Dee, caught up a portion of the other 
horses, which they found in the stock field, and tied a part 
of them together and attached them to the rear of the 
wagon, the others, together with the cattle, they drove 
loose, and in this manner returned to South Omaha, Neal 
urging Mott, who drove the wagon, to drive at a swift 
pace, as it was necessary that he should get there early. 

Having arrived at South Omaha, they drove the cattle 
iuto a public stock yard there and took the horses to Da- 
vis’s livery stable aud put them up. Either on that day 
or the next, Neal sold nine of these horses, including the 
small dark-colored horse, but reserved the large bay blind 
horse, to Davis for $245 in money; swapped the wagon 
for a saddle with Davis and also gave him the old harness, 
stating that it was not of much use to him and he would 
have to hire somebody to carry it to Council Bluffs, and 
in trading for the saddle he stated that he wished to ride 
to Council Bluffs, and that he had no way to take the 
wagon either. : 

He also sold the cattle to a Mr. Townsend, having first 
employed Townsend to sell them for him as his agent, and 
having stated that he had agreed to place them in the 
hands of Boyer Bros., but said as he couldn’t find them he 
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wanted witness Townsend to sell the cattle for him, but 
afterwards sold them to Townsend—ten head of cattle in- 
cluding cows and calves, for $112.50—receiving the pay in 
checks, which he had cashed at the Union Stock Yards 
Bank, of South Omaha. 

At the time Neal first made his appearance in South 
Omaha, on horseback, until his return there with the horses 
and cattle, he wore an overcoat, which Mr. Davis identified, 
the same being produced in evidence. This overcoat he 
left at Davis’ livery stable, stating that he didn’t want it 
any longer, and that some of the boys at the stable might 
have it. It remained there until taken possession of by 
the officers. After completing the trade with Mr. Davis 
he took him to the saloon and treated him and drank with 
him, afterwards at Mr. Davis’s treat, and again treated 
him—the accused uniformly drinking pop. 

It further appears in evidence that the accused, Ed. D. 
Neal, on the 6th day of February, went into the jewelry 
store of the witness, H. Copert, at South Omaha, and 
bought from witness a lady’s gold watch and chain and an 
18-carat gold ring, paying therefor $65 for the watch and 
chain, and $9.50 for the ring, also paying Mr. Copert for 
the same in part an old goldring. This ring was produced 
in court and identified as the ring which Dorothy Jones 
wore at the time she left the residence of her son at Irving- 
ton on the 29th day of January. 

That Allen Jones was murdered there can be no doubt; 
there can be just as little, in view of the facts proved, that 
the object of his murderer was to obtain such possession of 
the horses and cattle then under his charge as would enable 
him to convert them into money before detection. In 
order to accomplish this object and purpose the murderer 
must not only dispose of Allen Jones and conceal his 
body, but must also dispose of his wife Dorothy, because, 
while she was alive and at liberty, she would find some 
means of obtaining help and secure the detection of his 


VoL. 32] JANUARY TERM, 1891. 141 
Neal v. State. 


murderer, and she would also make such a fight for the 
possession of the cattle and horses as would inevitably 
frustrate the design of the robber. Again, Dorothy Jones 
was the last person seen in company with the murdered 
man. As long as she remained unaccounted for, her death 
unproven, the mind would naturally fix upon her as the 
person responsible for his murder; but when her body is 
found, and shows unmistakably that she was also the vic- 
tim of murder, then the mind looks otherwheres for the 
murderer of Allen Jones, and naturally connects the two 
murders together. ‘Therefore, for the purpose of showing 
to the jury that Allen Jones was not murdered by Dorothy 
Jones, the person last seen in his company alive, it was 
admissible, and I think necessary, that evidence should be 
given not only of the finding of the body of Dorothy 
Jones, but of the place where it was found, and all its con- 
ditions indicating or tending to indicate in what manner 
she had come to her death. Certainly not for the purpose 
of exciting the minds of the jury by the exhibition of evi- 
dence of crime or of great atrocity, but to give them the 
most intelligent view of the circumstances under which 
these two human beings had been deprived of life. And 
that, too, for the purpose of enabling them to decide the 
truth or falsity of the charge of murder in taking the life 
of Allen Jones against the defendant then on trial. 

The case of Brown v. Commonwealth, 76 Pa, St., 319, 
was a case in some of its features like the case at bar. The 
court, in the opinion in that case, after stating the law to 
be, “That the commission of a distinct offense, even simi- 
lar in character, cannot be given in evidence against the 
prisoner,” as held in the case there cited, continues: “But 
when two persons are murdered at the same time and place, 
and under circumstances evidencing that both acts were 
committed by the same person or persons, and were part of 
one and the same transaction or es geste, and tend to throw 
light on the motive and manner of the murder for which 
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the prisoner is indicted, the case is different, * * * 
and the motive, to-wit, robbery, being one and the same 
which led to the murder of both at the same time, being 
parts of the same res geste, they together tend to throw 
light on each other, and there is no reason that the truth 
should be thrown out by excluding the evidence objected 
to.” 

There are two other, but I confess minor reasons, for 
the admission of this evidence. 

First—The witness Jerry Dee testifies that when wit- 
nesses Neal and Mott were at the Pinney farm preparing 
to remove the cattle and horses, that Neal tied up the 
young calf for the purpose of putting it in the wagon, when 
witness spoke fo him, saying that he had better put some 
hay in for the calf to lie on, and witness started for the 
haystack for the purpose of getting hay for that purpose, 
there being some loose hay lying at the foot of the stack ; 
that Neal being then right near the wagon, as witness got 
up near to the stack, said, “that hay was too good to put 
under a calf,” and he, Neal, immediately went around to the 
other side of the stack and got hay which he put under 
the calf in the wagon. Now, it appears from the descrip- 
tion of the place where this circumstance occurred by the wit- 
nesses Dee and Mott, as well as that where the body of Dor- 
othy Jones was found by the witness C. P. Harrigan, that 
if Neal had not stopped Dee when he first went to get the 
hay to put under the calf that he would, in all probability, 
in raking up the hay for that purpose, have disclosed the 
remains of Dorothy Jones, where she had previously been 
hidden by her murderer. This is a circumstance, simple, 
it may be admitted, but tending to fix the identity of the 
man Neal, who was there engaged in carrying away this: 
property, as the man who placed the body of Dorothy 
Jones there, and for that purpose evidence of the finding, 
and where, of the body of Dorothy Jones was admissible. 

Second—It was proved by the testimony of Leroy Jones, 
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the grandson of Dorothy Jones, that at the time his grand- 
mother left Irvington, on the 29th of January, she had on 
her finger a small gold ring, and he identified the ring 
which Neal bartered to the witness Copert, at South Omaha, 
on the same day that he sold the cattle and horses, as that 
ring. In this he was corroborated by the evidence of John 
Q. A. Jones, son of the deceased Dorothy Jones. The 
possession of this small gold ring by the accused, then on 
trial, was an important link in the chain of testimony de- 
veloped by the evidence, but in order to make it available 
or of any value, there was another link necessary to be sup- 
plied. That was the fact that this gold ring, proven to 
have been in the possession of Dorothy Jones, was not then 
in her possession, dead or alive. That link could only be 
supplied by proof of the finding of her body, and its condi- 
tion when found. These circumstances amply satisfy my 
mind, which I confess was first in doubt on this point. 

At the close of the brief of plaintiff in error, attention 
is called to the ninth assignment of error, which is based 
upon the giving by the court of the following instruction 
asked for by the state: 

“During the progress of this trial you have visited the 
scene of this alleged homicide. This visit was wholly for 
the purpose of enabling you to better understand the testi- 
mony as it came from witnesses upon the stand and under 
oath, ‘You are not totake into accountin arriving at your 
verdict any original information you may have acquired 
while viewing the premises, for it is your duty as jurors 
to try and determine this case upon the testimony adduced 
and submitted herein open court, and the law as given you 
in these instructions, and upon nothing else.” 

It is not my purpose to discuss the question or questions 
of law involved in the giving of this instruction. It is 
deemed sufficient to say that the statute empowers a trial 
court in its discretion to send out a jury to view the scene 
of the commission of the crime, when the accused is on 
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trial for its commission. Doubtless the primary feature 
and the sole object of such view is to enable the jury, by 
the location of the ground, buildings, fences, or other inan- 
imate objects at and near the scene of the acts constituting 
the crime which they are investigating, to apply the facts 
to be stated to them by witnesses, Whether the sight of 
these inanimate objects is to be considered evidence before 
the jury, is a question not deemed important to decide in 
this case, and it is not decided. It is not suggested, nor 
am I able to see, that by this instruction the plaintiff in 
error was or could have been deprived of anything which 
could have tended to his favor or benefit. 

Tt is not suggested in the record or brief that the evi- 
dence fails to sustain the verdict. The judgment of the 
district court is affirmed. The prisoner will be executed, 
according to law, on the 9th day of October, 1891. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Puenix Ins. Co. v. Konrap GEBHART. 
[Fitep June 29, 1891.] 


Insurance: MISDESCRIPTION OF PREMISES NoT FATAL. A mis- 
description of the land on which property insured is situated, 
will not of itself prevent a recovery in case of loss of the prop- 
erty by fire, nor is it necessary to reform the policy to entitle 
the assured to recover, 


Error to the district court for Buffalo county. Tried 
below before Hamer, J. 


Calkins & Pratt, for plaintiff in error, cited: State Ins. 
Co. v. Schreck, 27 Neb., 527; Am. Cent. Ins. Co. v. Ie- 
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Lanathan, 11 Kan., 583; Pheeni: Ins. Co. v. Allen, 109 
Ind., 273; Kau:al v. Ins. Co., 31 Minn., 17. 


Green & Hostetiler, contra, 
MaxwELL, J. 


This action was brought on two premium notes given 
for a policy of insurance. One of said notes was due Oc- 
tober 1, 1884, and the other April 1, 1885. The defendant 
in his answer to an action on the notes states, “that he ad- 
mits the execution of the notes sued on in said action, but 
avers the truth to be that said notes were executed for and 
in consideration of a policy of insurance issued by said 
plaintiff to this defendaut; that said policy of insurance 
covered certain grain, hay, and stock; that said policy de- 
scribed said property as being situated on the following 
described premises, to-wit: Section 5, town 15, range 19, in 
Custer county, Nebraska. Defendant says that said descrip- 
tion was erroneous and that said property was not situated 
on said above land, but was situated on section 5, town 15, 
range 18, in Custer county; that so far as he knows and 
has information, the application for said policy of insurance 
contained said ‘first description given herein, but that said 
description was erroneously so written by the plaintiff’s 
agent who took said application, and so the defendant 
alleges the truth to be that said application was so errone- 
ously written and contained said erroneous description 
aforesaid; that said policy aforesaid contained the follow- 
ing condition: “This insurance is based upon the represen- 
tation contained in assured’s application of even number 
herewith, on file in the company’s office in Chicago, IIL, 
each and every statement of which is hereby specifically 
made a warranty and a part hereof; and it is agreed that if 
any false statements are made in said application, this pol- 
icy shall be void ;” that upon receipt of said policy, and as 
soon as he discovered said mistake therein, he went to the 

12 : 
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agent of said plaintiff and informed said agent of said mis- 
take and asked that the same be corrected; that thereupon 
said agent agreed to correct said mistake, but neglected so 
to do; that this defendant made frequent appeals to said 
plaintiff to have said policy so corrected, but he avers that 
said plaintiff continually refused and neglected to so amend 
said policy of insurance; that then the defendant went to 
said plaintiff and offered to surrender said policy and 
demand his said notes, but he says that said plaintiff refused 
his demands ; that by reason of said mistake in said appli- 
cation and policy, said policy of insurance was void, and so 
he says that the consideration in said notes has wholly 
failed. 

To this answer a demurrer was filed by the plaintiff, 
which was overruled by the court, and judgment rendered 
in favor of the defendant. 

It is evident that the answer fails to state a defense. 

The precise question here involved was before this court 
in Slate Ins. Co. v. Schreck, 27 Neb., 527, and it was held 
that the variance was not material. The agreement ina 
policy is to insure certain property of a party—such as the 
house in which he and his family reside, a barn on his farm, 
or a warehouse for the storage of produce, or, as in this 
case, certain personal property. A  misdescription of the 
land on which any of these are situated will not defeat a 
recovery in case of loss by fire, because the court looks at 
the real contract of the parties, which was to insure certain 
property of the policy holder. The fact that such prop- 
erty was on a particular section, as section 16 instead of 17, 
cannot, of itself, affect the risk, and would’ not render the 
policy void. The defense, therefore, wholly fails. The 
judgment of the district court is reversed and the cause re- 
manded for further proceedings. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 
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RicHarD HipparRD, APPELLEE, V. F. W. Taumacs, 
APPELLANT. 


(FILED June 29, 1891.] 


1. Mechanics’ Liens: PLEADING. In an action to foreclose a 
mechanic’s lien, the defendant pleaded payment and set out cer- 
tain checks, etc., to support his plea. The plaintiff iu his reply 
alleged that $150 of the amount so paid was for extra work (de- 
scribing it) which had been performed on the building by the 
plaintiff at the defendant’s request. Held, That a motion to 
strike this allegation out of the reply was properly overruled. 


Where damages were claimed by the defendant 
in his answer for a failure to complete the buildings in the time 
specified, the plaintiff in his reply alleged that the delay was 
caused by certain acts of the defendant (stating them) and not 
by the fault of the plaintiff, held, properly pleaded. 


3. Evidence, held, to sustain the judgment of the court below. 


APPEAL from the district court for Buffalo county. 
Heard below before Hamnr, J. 


Thompson Bros., for appellant, 
R. A. Moore, for appellee. 
MaxwELL, J. 


This action was brought by the plaintiff to foreclose a me- 
chanic’s lien on a building and lot in the city of Kearney. 
The petition was filed in February, 1889. In March fol- 
lowing the defendant filed an answer, in which he pleads 
payment of the plaintiff’s claim, and sets out certain re- 
ceipts and checks to sustain his plea. He also pleads that 
he sustained damages in a large amount by reason of the 
failure of the plaintiff to complete his contract at the time — 
<necified. 

To this answer the plaintiff filed a reply, in which he al- 
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leges that $150 of the amount paid by the defendant to the 
plaintiff, as set forth in his answer, was for extra work on 
the building, performed by the plaintiff at the defencant’s 
request, and that there is still due plaintiff on said con- 
tract the sum claimed in the petition. He also alleges in 
substance that the delay in the completion of the building 
was caused by such extra work, ete. 

The defendant filed a motion to strike out of the reply 
the claim for extra work as being redundant. This motion 
was overruled, to which exceptions were taken, and the rul- 
ing is now assigned for error. 

The court properly overruled the motion to strike out 
the matter referred to. It devolved on the plaintiff, where 
the receipt of the money was admitted, to show how it was 
tobe applied. If all the money paid by the defendant to 
the plaintiff was not for work and labor performed under 
the original contract, the plaintiff should state in the reply 
for what purpose it was received. This is not a new cause 
of action. No lien is claimed for the extra work, and the 
plaintiff contends that it has been paid for. It was proper 
also in the reply to allege that the delay was caused by the 
extra work, in effect at the instance of the defendant, and 
that therefore the plaintiff was not liable for the delay. 

Second—The testimony tends to show that the plaintiff 
entered into a contract to erect the building in question for 
the sum of $3,200; and a quantity of refuse building ma- 
terial then on the ground, of the value of $620, seems to 
have been included in the contract but not named therein. 
The extra work charged for consists in the taking down 
and rebuilding of a brick arch over one of the doorways 
of the building. 

The court below found in favor of the plaintiff, and ren- 
dered judgment in his favor for the sum of $240, and 
decreed a foreclosure of the lien. This judgment is sup- 
ported by a preponderance of the evidence, and we see no 
error in the record. It would subserve no good purpose 
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to review the testimony at length. The judgment is right 
and is 
AFFIRMED. 


THE other judges concur. 


GeorGE McGEE ET AL. V. STATE, EX REL. NorTH 
AMERICAN CATTLE Co. 


(Fivep June 29, 1891. 


1. Taxes: EquaLizaTION: TOWNSHIP BoaRD. In acounty under 
township organization the township board has authority to hear 
complaints as to the valuation of property returned by the as- 
sessor, and to review and correct such assessment, upon com- 
plaint being made. The assessment of a party cannot be in- 
creased without giving him or his agent, if residing in the 
county, notice of such complaint, | unless the party assessed vol- 
untarily appears. 


THE CouUNTY BoaRD of equalization, in a county 
under the supervisor system, has no jurisdiction to increase or 
reduce the valuation of an individual assessment, where applica- 
tion therefor has not been made to the township board and heen 
rejected. 


3. A mandamus will not issue to correct errors committed by a 
court, or other tribunal, exercising judicial powers. 


Error to the district court for Antelope county. Tried 
below before Powers, J. 


J. F. Boyd, and Allen, Robinson & Reed, for plaintiff 
in error, cited: Miller v, Hurford, 13 Neb., 24; Tharp v. 
Brenneman, 41 Ia., 251; State v. Kinkaid, 23 Neb., 641; 
State v. Ueland, 14 N. W. Rep. [Minn. }! 59; Badin v. 
Shine, 28. W. Rep. [Ky.], 168. 


N, D. Jackson, contra, cited: State v. Dodge Co., 20 
Neb., 596. 


150 NEBRASKA REPORTS, [Vou. 32 


McGee v. State, ex rel. N. A. Cattle Co, 


Norvat, J. 


The defendant in error presented a petition to the judge 
of the district court of Antelope county for a peremptory 
writ of mandamus, to compel the plaintiffs in error, the 
supervisors of Antelope county, to reassemble as a board of 
equalization, and strike from their record the entry relating 
to the equalization of the assessment of the relator’s prop- 
erty. Upon the hearing, the writ was granted as prayed. 

The defendant in error owned aherd of cattle in Neligh 
township, Antelope county, on the 1st day of April, 1889, 
subject to taxation therein for that year, which were as- 
sessed by the township assessor at $29,425.60. On the 
first Monday in June the township board met for the pur- 
pose of reviewing the assessments of the town, at which 
meeting the relator made complaint in writing that its 
property: was assessed too high, and asked to have the as- 
sessment lowered. The board reduced the assessed valua- 
tion to $18,000. ; ; 

At the meeting of the county board of equalization, a 
committee of three was appointed to examine the assess- 
ment of Neligh township. It made the following report: 

“To the Honorable Board of Supervisors: We, the com- 
mittee appointed to investigate the assessment of Neligh 
township, would respectfully withdraw the recommenda- 
tion heretofore read. We would recommend that the 
action of the town board of equalization of Neligh 
township, in reducing the assessment as returned by the 
assessor, be corrected to stand as assessed, for the reason 
that in making such reduction no testimony was taken on 
which to make the reduction, and the reduced aggregate 
assessment of the township was $22,967. We also recom- 
mend that the assessment of J. W. Getchell be lowered, as 


rayed in his petition. 
r “J. W. Von 


“A, F. BARE, 
“C. W. Fannon.” 
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The report was made the special order for the next day. 
A notice of the hearing was issued by the county clerk 
directed to N. Miller, which was served by the sheriff by 
leaving a copy at the usual place of residence of W. Mil- 
ler, who was the agent of the defendant in error. With- 
out any appearance being made by the Nortli American 
Cattle Co., the county board of equalization placed the 
assessment of the company’s property back to the sum fixed 
by the assessor. It is urged that the board had no juris- 
diction in the premises. 

Section 62 of the revenue law is as follows: 

“Sec. 62. In counties under township organization the 
assessor, with his assessment book and the schedules and 
‘statements of property by him assessed, together with the 
town board, shall meet on the first Monday of June, for 
the purpose of reviewing the assessment of property of said 
town. And on the application of any person considering 
himself aggrieved, or who shal] claim that the property of 
another is assessed too low, they shall review the assess- 
ment and correct the same as shall appear to them just. 
No complaint that another is assessed too low shall be acted 
upon until the person so assessed, or his agent, shall be no- 
tified of such complaint, if a resident of the county.” 

By this section authority is conferred upon the township 
board to hear complaints as to the valuation of property 
returned by the assessor, and to review and correct such 
assessment. This power cannot be exercised arbitrarily ; 
nor can the board increase or reduce the valuation fixed by 
the assessor, except upon complaint being made; and they 
cannot increase the assessment of a party without giving 
him or his agent, if residing in the county, notice of such 
complaint, unless the party assessed voluntarily appears. 
Under the provisions of this section any person who has 
property listed for taxation in the township may appear be- 
fore the town board and have redress against an unjust as- 
sessment, whether the same is caused by the undervaluation 
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of the property of his neighbor, or an overvaluation of 
his own, In this case, the defendant in error made appli- 
cation in writing to the town board to have the valuation 
of its property lowered. The board reduced the assessment 
to $18,090. It is claimed by the defendant in error that 
such action is final and conclusive. 

Section 70, chap. 77, Comp. Stats., makes the county 
board a board of equalization, and requires that a session 
be held for that purpose, not less than three nor more than 
thirty days, commencing on the first Tuesday after the 
second Monday in June, annually, The second subdivision 
of the section is as follows: 

“ Second—On the application of any person considering 
himself agerieved, or who shall complain that the property 
of another is assessed too low, they shall review the assess- 
ment and correct the same as shall appear to be just. No 
complaint that another is assessed tod low shall be acted 
upon until the person assessed, or his agent, shall be noti- 
fied of such complaint, if a resident of the county: Pro- 
vided, That in the counties under township organization 
[such application] shall have been made to the town board 
of equalization and been rejected by them.” 

This subdivision confers upon the county board, in a 
county not under township organization, precisely the 
same power to correct and equalize assessments as is pos- 
sessed by town boards in counties under the supervisor 
system. As to complaint and notice, the requirements of 
the two sections of the statute are the same. Under the 
commissioner system of county government, the county 
board has exclusive jurisdiction to review and correct in- 
dividual assessments, while in counties under township or- 
ganization, the power and jurisdiction of the county board 
of equalization to hear and act upon complaints, is more re- 
stricted and limited. It has power to increase or reduce 
the valuation of an individual assessment in such counties 
only, where application therefor has in the first instance 
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been made to the township board of equalization, and by 
such board rejected. Obviously this is the purport and 
meaning of the proviso clause of the second subdivision 
of section 70. The language is, “ Provided, That in 
counties under township organization, such application 
shall have been made to the town board of equalization, 
and been rejected by them.” The policy of the law is 
to require the taxpayer in such counties to present his 
grievances to the town board that it may correct any mis- 
takes made by the assessor in the valuation of property for 
taxation, and to make the action of the town board final 
and conclusive in all cases, except where the application or 
complaint has been rejected by such board. Where the ap- 
plication to correct an assessment is denied by the town 
board, the taxpayer has the right to present the matter to 
the county board for review. The statute does not provide 
for an appeal in such case, but undoubtedly contemplates 
that the aggrieved party may lodge a new complaint with 
the county board of equalization, and in case it charges that 
the assessment of a third party is too low, notice of the 
complaint must be given, either to the person assessed or 
his agent, if in the county, before action can be taken by 
the board thereon. The right of a taxpayer to be heard 
before the town board would be niugatory, if, after that 
board has granted the redress to which he is entitled, the 
county board can arbitrarily undo that action, and place 
him where he was before his complaint was heard. No 
such power was conferred by the legislature. The town 
board in correcting assessments, acts judicially, which action 
is final and conclusive, unless corrected in the manner pro- 
vided by law. There are other provisions of the section 
not quoted, which empower the county boards to equalize 
the assessments betweeu the towns in counties under town- 
ship organization. 

It follows from the views already expressed, that the 
county board of Antelope county acted without jurisdiction 
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in increasing the assessment of the defendant inerror. As 
‘the county board had no jurisdiction of the subject-matter, 
it is unnecessary to consider the objection urged against the 
sufficiency of the notice by which it is claimed jurisdiction 
was obtained over the person of the defendant in error. 

The only point remaining to be determined is the right 
of the relator to relief in this kind of an action. Mun- 
damus will not lie where there is a plain and adequate 
remedy in the ordinary course of the law. (Code, section 
646.) 

In Sioux City & Pacific R. Co. v. Washington County, 
3 Neb., 30, iteis held that the decision of the county board 
of equalization, in changing the assessed valuation of prop- 
erty of an individual taxpayer, can be reviewed by the 
district court by petition in error, It would seem that 
this remedy is full and complete. The object and purpose 
of the writ of mandamus is to compel action, and it cannot 
be invoked to correct errors committed by a court or any 
other tribunal exercising judicial powers. (State v. Nemaha 
Co., 10 Neb., 32; State v. Powell, Id., 48.) 

The case of The State v. Dodge County, 20 Neb., 595, 
cited by the relator, does not conflict with the rule laid 
down in the above cases. It appears in that case that the 
board of equalization of Dodge county increased the valu- 
ation of assessment of Harlow Goff without hearing any 
evidence on which to base their action, but made up the 
record to show that evidence was received, thereby pre- 
venting the review of their action by proceedings in error. 
A mandamus was awarded to compel the board to correct 
their record to correspond with the facts. In the case be- 
fore us the relator seeks to have the respondents strike 
from their record the action of the board increasing the 
relator’s assessment, on the ground that they had no power 
to make the order. In other words, to compel them to 
them to undo what they had already done. The distinc- 
tion between the two cases is obvious, 
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But it is said the county board of Antelope county, with- 
out any evidence before them, made their record show that 
the town board reduced the relator’s assessment without 
hearing any evidence, and that he is entitled to a writ of 
mandamus to compel them to make their record to conform 
to the facts. We do not perceive how such relief could be 
of any value to the relator, as their whole proceedings were 
without jurisdiction, and are a nullity. As the plaintiff is 
not entitled to a writ of mandamus, the judgment of the 
district court is reverscd and the action dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


J. H. CLENDENNING ET AL., APPELLANTS, V. HENRY 
PERRINE, APPELLEE. ’ 


[Frvep June 29, 1891.] 


1. Assignment for Creditors: THE INSTRUMENT set out at 
Jength in the opinion construed to be a deed of assignment, 


2. : CLaIms: LimiTaTions, A creditor of an assignor who 
through his own fault, fails to present his claim against the es- 
tate within the time limited therefor by law, is barred from 
participation in any dividends or distribution of the estate of 
the assignor. 

3. : IRREGULAR PAYMENT: ERROR CURED. Claims 


against an assigned estate should he paid by the assignee only 
on direction of the court; hut where claims have been paid 
without a dividend being declared, and the acconnt of the as- 
signee, which includes such payments, is approved by the conrt, 
the error is cured. 


APPEAL from the district court for Cuming county. 
Heard below before Kina, J. 
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Uriah Bruner, and T. M. Franse, for appellants, cited : 
Hurley v. Estes, 6 Neb., 386; Flagg v. Mann, 2 Sumner 
(U. S.J, 533; Page v. Foster, 7 N. H., 394. ; 


M. McLaughlin, and C. C. McNish, contra, cited: Lit- 
tlejohn v. Turner, 40 N. W. Rep. [Wis.], 621; McKindley 
v, Nourse, 40 N. W. Rep. [Ta.], 750; Conlee Lumber Co, — 
v. Meyer, 38 Id., 117; Wilson v. Moore, 13 Neb., 240. 


Norval, J. 


On the 26th day of June, 1882, William T. Clenden- 
ning, of Wisner, assigned all his property to the appellee, 
Henry Perrine, for the benefit of all his creditors. The 
assignee gave bond, took possession of the property, and 
converted the same into money. The assignee gave due 
and legal notice of his appointment as assignee on July 22, 
1882, and the creditors of the assignor were notified to 
file their claims with the assignee within six months from 
said date. Numerous claims were filed with the assignee 
within the statutory time, some of which were paid in full, 
some fifty per cent of their claims, and others twenty-five 
per cent, and many not anything. The assignee made a 
report of his doings to the district court, to which excep- 
tions were filed by the appellants. On the 29th day of 
May, 1886, the district court of Cuming county, in accord- 
ance with the provisions of the.statute in force at the time 
of the making of the assignment, appointed a referee to 
audit, adjust, and restate the account of the assignee, and 
make report thereof to the court. 

The referee reported that the assignee received from the 
sale of the property $3,061.04; that he had paid on claims 
against the estate $1,122.36, and the further sum of $437.15 
as expenses incurred in conducting the assigned estate, and 
that the sum of $1,501.50 is in the assignee’s hands un- 
accounted for. The report also states that the sum of 
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er: eos 
$492.01 remains unpaid on unallowed claims; that C. C. 
MeNish and M. McLaughlin are entitled to $400 as com- 
pensation for legal services rendered the estate; and that 
a balance of $609.50 will remain in the hands of the 
assignee after discharging all liabilities of the assigned 
estate, except the compensation of the assignee. 

The referee reported that the claims of the appellants 
were not filed within the time required by law, hence can- 
not be allowed as valid claims against the assigned estate. 

Exceptions to the report of the referee were filed by the 
appellants, and upon the hearing the district court over- 
ruled the exceptions, and approved the report in all re- 
spects, except that, the assignee was charged with the sum 
of $138, being the value of certain assigned property ap- 
propriated by the assignor. The compensation of the as- 
signee was fixed at $800, and the referee was allowed 
$100. 

The two principal questions raised by this appeal are, 
First, whether the deed of the assignor conveying the prop- 
erty to the appellee is a deed of assignment; and, second, 
whether the claims of the appellants should have been al- 
lowed. 

The following is a copy of the deed: 

“This indenture, made this 26th day of June, 1882, 
between W. T. Clendenning, party of the first part, and H. 
Perrine, party of the second part, witnesseth: That for the 
purpose of securing all my creditors, I, the said party of the 
first part, hereby voluntarily set over, assign, and transfer 
to H. Perrine, the said second party, the entire stock of 
goods, consisting of a general stock of merchandise, also 
lot 12, block 35, with the appurtenances thereunto beloug- 
ing, and a grain warehouse near railroad track, all of said 
property being situate in Wisner, Cuming county, Ne- 
braska, and I hereby authorize said assignee to take such 
steps for the sale and disposition of said stock, consisting 
of dry goods, notions, boots, shoes, hats and caps, groceries, 
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warehouse, etc., etc., as he may deem proper, together with 
all books of account, notes, and every other evidence of 
indebtedness therefor, from time to time, and make settle- 
ment in such way and manner as is provided by law, and 
to this end possession of said stock of goods and lot and 
store building, also warehouse, is hereby given my said 
assignee, and the books and notes transferred for the pur- 
pose of executing this trust and payment of all of my said 
creditors as fast as possible, regard being had at all times 
for the best interest of all parties concerued. 

“In witness whereof, I have hereunto sét my hand this 
26th day of June, 1882, 

“ (Signed) W. T. CLENDENNING.” 

The deed was duly witnessed, acknowlelged, and re- 
corded. 

It is claimed by counsel for appellants that the instru- 
ment is nothing more than a mortgage, and can be en-. 
forced only by foreclosure proceedings. We think counsel 
are inerror. By the instrument the assignor conveys the 
property therein described to the appellee in trust, for the 
purpose of paying all the grantor’s creditors, with power 
to sell and dispose of the property and apply the proceeds 
in payment of debts. In the conveyance the grantor des- 
ignates the party of the first part, H. Perrine, as “my said 
assignee.” While the instrument might have been more 
explicit, it is in effect a deed of assignment for the benefit 
of all the creditors of the assignor, and must be enforced as 
such. 

Complaint is made to the rejection of the claims of ap- 
pellants. The appellants reside in the state of Virginia, 
and are relatives of the assignor. It appears that the ap- 
pellants stipulated with the assignor, in December, 1882, 
to compromise their claims, whereby they were to receive 
twenty-five per cent of their claims from the assigned es- 
tate, and the assignor was to give them this note for an 
additional amount in full settlement. The agreement was 
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reduced to writing, and statements of the appellant’s claims 
against. the estate were made out and delivered to W. T. 
Clendenning, the assignor, to be filed with the assignee. 
The testimony of W. T. Clendenning is to the effect that in 
December, 1882, and not later than the 15th of the month, 
he handed these statements to the assignee for filing and 
allowance. The assignee testified positively that no state- 
ments of appellant’s claims were presented to him at any 
time, and that he never saw any such statements until the 
day of the hearing before the referee, which was in July, 
1886. This is the substance of all the testimony relating 
to the filing of these claims. If the statements and con- 
tract of settlement introduced by the appellants on the 
hearing are the identical ones which were handed to the 
assignor to have filed, as appellants claim, it is indeed 
strange how they again came into their possession, No 
explanation is attempted in the testimony. To our mind 
it is exceedingly doubtful whether the claims were pre- 
sented by the assignor to the assignee before the time of 
the hearing, which was more than four years after the date 
of the assignment. It devolved upon the appellants to 
establish by a preponderance of the evidence, not only that 
their claims were valid debts against the assignor, but that 
they were duly presented to the assignee for audit and al- 
lowance. This we think they failed to do, 

Section 4 of an act “‘ Relating to assignments for the 
benefit of creditors, and to assignees therein named, and 
the settlement of their accounts,” approved February 19, 
1877, provides that within six months after the assignee 
has given notice of his appointment the creditors of the 
assignor shall file with the assignee a statement of his 
claim against the assignor, and on failure to file such state- 
ment, such claimant shall be barred from participation in 
any dividends or distribution of the estate of the assignor. 
‘This act was in force when this assignment was executed. 
Doubtless when a creditor of an’ assignor, without any 
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laches on his part, is prevented from filing his claim within 
the time limited therefor, he may afterwards present it for 
allowance and participate with the other creditors in dis- 
tribution of the assets unadministered. It is obvious that 
these appellants have not brought themselves within such 
equitable rule. There is no pretense that they did not 
know of the assignment in ample time to have presented 
their claims. In fact, they admit knowledge, and placed 
the claims in the hands of the assiguor to be handed to the 
+ assignee for filing. The assignor’s neglect to-do so is the 
neglect of the appellants, his principals. 

Some complaint is made as to the payment by the as- 
signee of $165 to McNish and Graham without any claim 
therefor being filed. It appears that this debt was secured 
by a mortgage on a warehouse belonging to the estate. 
The house was sold, the mortgage paid off, and the balance 
of the money the assignee is charged with. We see no 
objection to this. It is not claimed that the mortgage was 
not a valid lien for the amount paid. The mortgagees 
were not compelled io file their claim against the estate, 
but could rely solely upon the property covered by the 
mortgage, if they so desired. 

Through the instrumentality of the assignor, many of 
the claims filed were compromised at from twenty to fifty 
cents on the dollar. Such appears to have been paid by 
the assignee without any dividend being declared by the 
court. The assignee should pay claims only when ordered 
by the court. But in this case, the court having approved 
the report of the referee auditing the account of the as- 
signee, including the payment of claims, it will be treated 
as conclusive upon that point. Creditors who did not 
choose to compromise their claims were not so fortunate 
as those who did, in getting their money. This was un- 
fair and unjust to them, but the appellants have no right 
to complain. The purpose of the assignment law is to 
secure a speedy and equitable division of the property 
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of the debtor among his creditors, and without great ex- 
pense. So far as this case is concerned, the aim and pur- 
pose of the legislature in enacting the law has not been 
attained. Over nine years ago the assignment was made 
and the estate is yet unsettled. The expenses of adminis- 
tering the estate, including assignee and attorney’s fees, 
exceed $1,200, or more than one-third of the value of thie 
assigned estate. Creditors whose claims have been allowed 
-have been kept out of the money justly due them, and 
much of the estate has been wasted in fruitless litigation. 
With reference to the objection of the appellants to the 
item of $400 allowed as attorneys’ fees, we will state that 
while the sum seems to be large it is sustained by the evi- 
dence. The amount is not so unreasonable, considering 
the additional labor performed by reason of this appeal. 
This allowance, as well as the compensation of the assignee 
fixed by the lower court, should, we think, be considered 
in full. 

The report of the referee, as modified by the district 
court, shows that there will be $742.50 in the hands of the 
assignee after all liabilities of the estate are paid, including 
the $400 attorneys’ fees, but exclusive of the compensation 
of the referee $100 and the assignee $300. After paying 
these there will be in the hands of the assignee $342.50. 

In order that there may be no further delay in settling 
the estate, the appellee is ordered, without delay, to pay all 
unpaid claims against the estate, as audited by the referee, 
taking receipts therefor, and file the same with the clerk of 
the district court, and make final report to said court at the 
next term thereof. The judgment is 


AFFIRMED. 


‘Tue other judges concur, 
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Joun L. Smira v. WILLIAM KINNeEy. 
[FILED JuNnE 30, 1891.] 


Negotiable Instruments: Conrusio: FaILURE OF CONSIDER- 
ATION May BE ProvepD. J. L. 5S. gave his promissory note to 
W. K. for $80, due in eight months, which W. K. indorsed to J. 
M. C. as collateral, with a chattel mortgage, to secure a loan on 
his own note of $86.75. J. L.S. bought both notes and the 
mortgage for $88.90. In his action against W. K. to foreclose 
the mortgage and satisfy the second note, held, that it was error 
in the trial court to overrule the plaintiff’s offer of proof that 
the original note to the defendant was without consideration. 


Error to the district. court for Nuckolls county. Tried 
below before Morris, J. 


G. R. Chaney, Charles 8. Lobingier, and G. W. Stubbs 
for plaintiff in error: 


The consideration of a note may be questioned in a suit 
between the original parties. (Search v. Miller, 9 Neb., 30; 
1 Daniel, Neg. Inst., secs. 174, 187, 805.) Mutual debts, 
demands, or simple contracts do not per se extinguish each 
other. (Willy v. Collins, 9 Ga., 240; Post v. Carmalt, 2 
W. & 8S. [Pa.], 72.) Set-off is permissive but not com- 
pulsory. (Himes v. Barnitz, 8 Watts [Pa.], 39.) Camp- 
bell was an innocent purchaser. (1 Daniel, Neg. Inst., 
821-4; Savings Ass’n v. Hunt, 17 Kan., 532.) Could 
transfer both the principal claim and the collateral (Cole- 
brooke, Collateral, sec. 106; Chapman v. Brooks, 31 N. Y., 
75; Goss v. Emerson, 23 N. H., 38); and all his rights 
vested in Smith by the transfer. (Adams v. Neb. City Bank, 
4 Neb., 370; Marseilles Mfg. Co. v. Morgan, 12 Id., 66; 
Nelson v, Garey, 15 Id., 535; Jones, Chattel Mtges., sec. 
426 and citations ; Code, secs. 29-31.) Smith purchased 
subject to the equities in favor of Kinney, which can be 
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tried in this action. (Colebrooke, sec. 107, and citations.) 

Payment by Kinney of his own note would merely have - 
placed the parties in statu quo. (Ins. Co. v. Jones, 26 Conn., 

25; Colebrooke, sec. 107.) 


S. A, Searle, contra, filed no brief. 


Coss, Cu. J. 


The plaintiff in error, who was plaintiff below, alleges 
that on May 1, 1888, he made his promissory note for 
$80, payable eight months after date, for what he then 
considered a valuable consideration, and delivered the same 
to the defendant in error, with an agreement that if the 
consideration failed, the note was to be returned and 
canceled, and the consideration of the note wholly fail. 
That on May 29, 1888, the defendant execnted and deliv- 
ered his promissory note for $86.75 to J. M. Campbell, 
payable August 29, 1888, to secure which he executed to 
the payee a chattel mortgage, and also delivered to him 
plaintiff’s note as collateral security. The plaintiff pur- 
chased and took an assignment from Campbell of defend- 
ant’s note and chattel mortgage, and received his own note 
for $80, which had been indorsed by defendant and deliv- 
ered over as collateral security. The conditions of the chat- 
tel mortgage having been broken, the plaintiff undertook to 
enforce payment of the note of $86.75 by a foreclosure of the 
mortgage. Possession of the property being refused under 
it, the property was taken by replevin, “one Hastings well 
anger and all the couplings and fixtures, and appurtenances 
thereto belonging.” 

The defendant appeared and answered by a general de- 
nial. ; 

There was a trial to a jury on May 8, 1889, with a ver- 
dict finding the right of property and right of possession 
thereto at the commencement of the suit in defendant, and 
assessing the yalue of it at $180, and defendant’s damages 
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at five cents. A motion for a new trial was overruled and 
- judgment was entered on the verdict. 

At the trial it was agreed before the court that the de- 
fendant gave the note for $86.75 to Campbell for borrowed 
money, and as collateral security he attached to it the 
plaintiff’s note for $80, and the purchase by plaintiff of 
the first note from Campbell. 

The plaintiff offered to prove on the trial that the con- 
sideration for which his note was given to defendant had 
failed, by showing the agreement made in reference to its 
cancellation at the time it was given, and the facts making 
a complete failure of consideration. This offer was over- 
ruled and an exception taken to the ruling of the court. 

The cause is brought for review for the reasons : 

1. The exclusion of evidence on thie offer of the plaintiff. 

2. The verdict is not sustained by sufficient evidence. 

8. Is contrary to law. 

4. Iustruction to the jury for the defendant. 

An action reviewed in this court, of Search v. Miller, re- 
ported 9 Neb., 30, was instituted to recover possession of 
goods under a chattel mortgage given to secure the pay- 
ment of a negotiable promissory note for $50, which the 
plaintiff in error claimed was without consideration. On 
the trial the court instructed the jury that “the law pre- 
sumes that the note was give for a valuable consideration. 
The burden of proof is therefore on the defendant, and un- 
less there is a clear preponderance of evidence going to im- 
peach such consideration, you must regard it as valuable.” 
On review of exceptions to this instruction, the court said, 
MaxweELL, Ch. J.: “That a negotiable promissory note 
imports in itself’ a consideration, is undisputed. And such 
note being prima facie evideuce of consideration, may be 
given in evidence without other proof, and in the absence 
of opposing testimony will be sufficient to sustain a judg- 
ment. But in an action between the parties to the instru- 
ment, when evidence has been introduced to rebut this 
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presumption, the burden is upon the plaintiff to satisfy the 
jury, by a preponderance of evidence, that there was a con- 
sideration.” (Bank v. Edwards, 10 Gray [Mass.], 387; 
Delano v. Bartlett, 6 Cushing [Mass.], 364; 1 Daniel on 
Nego. Insts., 164.) 

The chief justice further said that “The court also erred 
in instructing the jury that ‘a clear preponderance of the 
evidence was required to impeach the consideration.’” The 
judgment of the trial court was reversed. 

As between what parties the consideration is open to in- 
quiry, it is laid down by Daniel, sec. 174: “The same 
rule of inquiry between the original payer and payee 
extends to any suit of parties between whom there is a 
privity ; between the immediate parties to any contract 
evidenced by the drawing, accepting, making, or indorsing 
a bill or note, it may be shown that there was no consider- 
ation, as that it was for accommodation, or that the consid- 
eration ‘had failed, or a set-off may be pleaded; but as 
between other parties remote to each other, none of these 
defenses are admissible.” 

We have followed the commentator far enough for the 
present consideration. From the authorities cited it is 
clear that the plaintiff should have been permitted to have 
shown by evidence the circumstances and conditions of the 
want of consideration alleged of his own note of $80, in- 
dorsed by the defendant toa third party, and by him trans- 
ferred to plaintiff as collateral security to the defendant’s 
note and chattel mortgage, on which this suit is brought. 

The overruling of the plaintiff’s offer of proof of the 
want of consideration for his note was error. 

‘Under these conditions, the preponderance of evidence, 
showing to the jury a valid consideration for the note, was 
upon the defendant, as the proponent of that fact in issue, 
and the jury should have been instructed accordingly. 

The first, second, and third errors are therefore sustained. 

The Code of Civil Procedure of this state, sec. 46, pro- 
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vides, “The court may determine any controversy between 
parties before it, when it can be done without prejudice to 
the rights of others, or by saving their rights; but when a 
determination of the controversy cannot be had without 
the presence of other parties, the court must order them to 
be brought in.” 

The policy of the law is, that “The judgment in re- 
plevin should, so far as possible, adjust all the equities 
which arise between the parties to the suit in its progress, 
and in a suit by the general owner against one who claims 
a special interest. * * * In claim and delivery 
brought to get possession of property in order to sell it 
to satisfy a lien, if all the parties are before the court, the 
court should settle the rights of all parties. As the plaint- 
iff is but a trustee the value of his interest should be ascer- 
tained.” (Cobbey on Replevin, sec. 1148.) 

From the authorities cited it does not appear doubtful 
that the instruction to the jury, that “if the plaintiff had 
any claim for damages for the breach of warranty, it was 
the subject of another action, and could not be set up to 
maintain his title to the chattel mortgage in this action,” 
was not the rule of law applicable, but was a reversible 
error. The judgment of the district court is reversed and 
the cause remanded for a new trial. 


REVERSED AND REMANDED. 


THE other judges concur, 
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Owen R. Owens v. STATE oF NEBRASKA. 


(FILED JUNE 30, 1891. } 


1. Jurors: Bras. A juror in a criminal prosecution, disclosing on 
his voir dire that be has an opinion as to the guilt or innocence 
of the accused, based on rumor, and what he has heard in the 
court room, which will require evidence to remove, is incompe- 
tent, though he may state that he can render an impartial ver- 
dict under the law and evidence. (Dfiller v. State, 29 Neb., 437; 
Curry v. State, 4 Neb., 548; Cowan v. State, 22 Id., 523; Olive v. 
State, 11 Id., 1. 


2. The evidence examined, and held, not to sustain the verdict. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


Rickards & Prout, for plaintiff in error. 
William Leese, Attorney General, contra. 
Coss, Cu. J. 


At the February term, 1890, the grand jury for Gage 
county presented an indictment against Owen R. Owens 
for incest, charging that on April 15, 1889, he feloniously, 
rudely, and licentiously cohabited with one Sarah Ann 
Owens, his daughter, as he then well knew. On the 24th 
of February the defendent plead not guilty. On the 5th 
of March there was a trial, and the jury found the defend- 
ant guilty as charged. A motion in arrest of judgment, 
and for new trial, having been heard and overruled, the 
defendant was sentenced to the penitentiary of this state 
for the term of seven years. On the trial various excep- 
tions were taken to the admission of testimony by the state, 
the exclusion of evidence for the defense, and to instruc- 
tions, and the refusal of instructions, by the court to the 


jury. 
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That the verdict and sentence are contrary to the evi- 
dence, and are not supported by it, together with eighteen 
other specified errors of the trial, are assigned to be con- 
sidered in the petition of the plaintiff in error. 

The first error presented is that of impaneling the 
juror, Joseph Ramsey, who was examined on his voir dire, 
and replied to the 

Q. Do you know anything about this case? 

A. Nothing, only what I have heard since I came into 
the court room. 

Q. Have you heard the facts stated on which the case 
is founded? 

A. Nothing more than rumor. 

Q. What you heard, did it make any impression on your 
mind? 

A. If it was proved, it has; if not, it has not. 

Q. Then you have an impression now, have you not? 

A. Toa certain extent, if they prove the facts I have 
heard. 

Q. And it is such an impression or opinion as would 
require evidence to remove, would it not? 

A. Well, yes, of course. 

By the court: You think, notwithstanding wwhiat you 
have heard, you could give the man a oe trial, do you? 

A. Yes; certainly. 

The challenge of the juror for cause was overruled by 
the court, and he was sworn and sat with the panel. 

On April 30, 1890, there was heard here and decided 
on error to the district court of Gage county, the case of 
Miller under sentence to be hung for murder. On that 
trial the juror Garrison, having formed an opinion based 
on rumor, and from readiug newspaper accounts, answered 
on his voir dire to the 

Q. Will it not require some testimony to remove that 
opinion from your mind? 

A. Yes; it will take some evidence. 
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Q. You could not sit in this jury box and commence at 
the beginning of the trial of the case, without having some 
testimony to remove the bias and prejudice against the de- 
fendant, or in his favor; is that not so? 

A. Yes; I would have to have some testimony. 

By the court: Notwithstanding any opinion you have 
formed, could you give this defendant a fair and impartial 
trial upon the law and evidence? 

A.Ican © 

Q. Would you consider the testimony the same as if you 
had not heard anything about it? 

A. Oh, yes. I would consider the testimony the same. 

As to the error of impaneling this juror, the court said: 
“Tt is obvious that, under the rule laid down by this 
court in numerous cases, Garrison was not a competent 
juror. While he doubtless believed he could hear the tes- 
timony and render an impartial verdict, his private opinion, 
that would have to be overcome with testimony, would 
prevent him from doing so. The defendant was required 
to excuse the juror peremptorily, which exhausted his last 
challenge and was prejudicial error.” (Jfiller v. State, 29 
Neb., 437; Ourry v. State, 4 Neb., 548 ; Cowen v. State, 22 
Id., 523; 35 N. W. Rep., 405 ; Olive v. State, 11 Neb.,1; 7 
N. W. Rep., 444.) This example sufficiently demonstrates 
the error directly parallel with it in the present. case. 

On the trial the court gave to the jury five instructions 
requested by the prosecuting attorney, and refused two; 
gave six instructions requested by the defense, with addi- 
tions and modifications which are assigned as errors, and 
refused twenty. Of its own motion the court instructed 
as follows: 

“The indictment is based upon the section of the stat- 
ute that ‘If a father shall rudely, or licentiously, cohabit 
with his own daughter, the father shall, upon conviction, 
be punished by imprisonment in the penitentiary.’ There 
cannot be a cohabitation, within the meaning of this 
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law, without carnal knowledge, otherwise called sexual in- 
tercourse. This charge may consist of a single act of car- 
nal knowledge, or a continuous series of such acts; for a 
day, or less time; or if continuous, it may be for a week, 
a month, or year, or a number of years. All the essential 
elements of the crime are contained in the allegations of 
the indictment to which you are referred, but which is not 
evidence. 

“2. It is not incumbent on the defendant to prove his in- 
nocence, Not asa mere form, but by a substantial part 
‘of the Jaw, he is presumed to be innocent, and not guilty, 
until his guilt is proven to the satisfaction of each and 
every one of you, beyond a reasonable doubt; and this 
presumption is a matter of evidence to the benefit of which 
the defendant is entitled. Mere suspicion, or reason to 
suspect, however strong a probability on the doctrine of 
chances, or simply a preponderance of evidence, is not suf- 
ficient to overcome the presumption of innocence, but it 
continues as long as there is a reasonable donbt of any fact 
necessary to convict ; and it matters not whether the inge- 
nuity of counsel has been instrumental in bringing about 
the doubt, provided it arises from the whole evidence in 
the case. 

“3, The evidence to justify a conviction must be, beyond 
all reasonable doubt, consistent with the hypothesis of guilt, 
and inconsistent with any hypothesis of innocence that can 
be reasonably drawn from the evidence. 

“4 It is competent to convict on circumstantial evidence, 
if strong enough to satisfy the jury beyond a reasonable 
doubt. The conviction or acquittal must be solely on the 
evidence, and not at all outside of the evidence. But the 
evidence, and tlie facts and circumstances proven, the jury 
must consider in the light and common knowledge and ex- 
perience of mankind. No conviction can be had of any 
fact offered only as circumstantial evidence ; as for instance, 
evidence of defendant’s being in bed with his daughter. 
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No conviction can be had for that act simply, but it, with 
others proven, may be considered as circumstantial evidence 
of carnal knowledge, and the carnal knowledge must be 
proven to convict. 

“5. In order to convict, the state must prove every 
esscntial ingredient of the crime charged, and every mate- 
rial allegation of the indictment, beyond a reasonable 
doubt. If this has been done, you should convict; but if 
it has not been done, you should acquit. 

“6, A reasonable doubt, within the meaning of the law, 
is such a doubt as would cause a prudent and considerate 
man, in the graver and more important affairs of life, to 
pause and hesitate before acting upon the truth of the 
matters charged. It does not mean the possibility that the 
accused may be innocent, nor does it mean a chimerical 
doubt, or one based upon groundless conjecture; but it 
does mean actual substantial doubt; and if upon full con- 
sideration of all the evidence for the state, and for the 
defendant, your minds are in that condition that you can- 
not say that you feel a confidence, amounting to a moral 
certainty, from all the evidence in the case, that the defend- 
ant is guilty, then you have a reasonable doubt. 

“7, The instructions given you, whether at the request 
of the state, or of the defendant, or of the court’s own mo- 
tion, are alike the instructions of the court, and are binding 
on you. They are all of the law and are not contradictory, 
as you will find upon careful examination.” , 

It is not deemed important, in order to reach a conclu- 
sion on the errors assigned, to review at length the eleven 
additional instructions given at the request of the contend- 
ing counsel. They are apparently as conflicting and as 
partial as was the spirit of prosecution and defense of the 
advocates who presented them. It is required of the court 
to give or to refuse instructions presented by counsel at the 
trial, and the court could not have improved its adminis- 
tration of the law in this instance, except by the refusal of 
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the whole series offered by counsel. As paradoxes, they 
tended to the confusion of the jury. Those given on the 
court’s own motion are to be characterized as an impartial 
and satisfactory charge to the jury, both for the prosecu- 
tion and the defense. The error now to be considered is 
that of the insufficiency of the evidence against the defend- 
ant. An examination of the record of the trial discloses 
the affairs of a family steeped in wretchedness. The father, 
broken down with toil and sickness at the age of fifty-six; 
an absent and distracted wife and mother; the son, Robert, 
an itiuerant laborer of twenty-five; Isaac, a boy of four- 
teen; Thomas, still younger, and the wayward and untu- 
tored daughter, Sarah Ann, at the age of twenty-two the 
mother of four illegitimate children, The family seems to 
have been bred without the least education, either in their 
native tongue or the English language, and could barely 
give testimony in broken expressions of the latter. A 
homestead of eighty acres had been secured by the labor ot 
the father, with a dwelling 16 by 22, comprising a single 
room for all purposes, on the first floor, and two rooms 
partitioned, above. The house, in all, supplied three beds, 
fully infested with vermin, and occupied by the six or 
eight members of the family. Extreme poverty, with no 
semblance of self-respect of its inmates, marked this 
home. 

The father, a portion of the time for six years, was not 
able to do a man’s work, and was occasionally bedridden 
of asthma, fever, or rheumatism. He alleged an injury 
from a fall, in rescuing property in the house set afire by 
his wife. There had occurred domestic broils between 
husband and wife and between mother and daughter, pos- 
sibly owing to the latter’s misconduct, but no violent dis- 
putes are related by witnesses. There is no suggestion that 
the father was drunken or intemperate, or of a vicious dis- 
position. Nothing is alleged against him except the crime 
of the indictment, The prosecuting wituess, his son Rob- 
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ert, testified on the trial to the fact of having seen his 
father and sister sleeping in bed together; that his mother 
was then present at home; that no complaint or accusation 
was ever made by her or any one at home about it; that he 
never saw auything wrong between them, except sleeping 
in the same bed, and could not tell when or how often this 
had occurred. Isaac, aged fourteen, was called as a wit- - 
ness by the state. He had no conception of the nature of 
an oath or a lie, or of a future state after death, but thought 
was the graveyard. His testimony was withdrawn. 

The daughter, Sarah Ann, testified that she had borne 
four illegitimate children at the age of twenty-two; the 
first and second were dead, the third was at home, and she 
had an infant in arms at the trial. She accounted circum- 
stantially for the male parentage of her children, when 
and where they were begotten, and by whom. She admit- 
ted that she had slept in her father’s bed for a week and a 
half when he was sick, to give him medicine when her 
mother wouldn’t. She denied emphatically that her 
father had ever, at any time, had intercourse with her. The 
prisoner was sworn and testified in his own defense that 
his daughter had slept in his bed; that he had never had 
intercourse with her, and corroborated her testimony as to 
the male parentage of her children. 

In rebuttal the prosecution called neighbors as witnesses 
who admitted they had not been at prisoner’s house more 
than two or three times in six or seven years, and who 
testified that they had not seen, or known of, the per- 
sons whom the daughter charged with the parentage of 
her children, to be in that neighborhood at such times as 
she had stated. This is the pertinent evidence in rebuttal, 
and these are the salient features of the prosecution. The. 
absurdity of the last proof submitted is apparent, as it does 
not reach the dignity of a negative pregnant. 

The prosecution was obliged to depend upon the pris- 
oner’s household for proof of the offense. It was, then, 
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the prosecutor’s privilege to have called the absent wife of 
the prisoner and submit to the jury her testimony of the 
criminality of her husband, and the parentage of her 
daughter’s children ; and it would seem to be gross error, 
on the trial, to permit the argument to go to the jury that 
the prisoner should have called her, in his defense, to prove 
his innocence, and that he was responsible for her absence. 
The inference is strong that her testimony would have ac- 
quitted the defendant. 

« In Lord v. State, 17 Neb., 526, it was held, and consist- 
ently maintained, by reason and precedent, that a wife may 
be called by the state to testify against her husband on an 
indictment for adultery. This rule remains; and if for 
adultery, the more swiftly might she be called on an indict- 
ment for incest. ; 

It is of common knowledge and experience that we 
sometimes observe in a refined, Christian community, the 
unpardonable offense of a daughter’s notorious unchasity 
become so repugnant to the moral sense of a neighborhood 
that an entire family will be ostracised and driven out. It 
is not then surprising that the degraded condition of the 
present example, and of her family, should have provoked 
the conviction of some victim in expiation of the offense. 
But the law does not charge the prisoner with his degra- 
dation, but charges him with his crime; and whether vic- 
tim, or felon, the penal behest of the law abhors a convic- 
tion upon a partial trial, and upon insufficient evidence. 

The judgment and sentence of the district court are re- 
versed and the cause remanded for further proceedings in 
accordance with law. 


REVERSED AND REMANDED. 


THE other judges concur, 
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Martin NowotTxy Et Au. v. Mary Buarr. 
[FILED JUNE 30, 1891.] 


1. Liquors: DamaGes: PLEADING. The precis of the statute, sec, 
18, chap. 50, in an action against a licensed liquor seller, and his 
sureties, for injury by an intoxicated teamster, driving violently 
and negligently against the vehicle of plaintiff, Aeld, to be a 
sufficient statement of the cause of action. (See Maxwell, Pl. & 
Pr. [1889], 308; Kerkow v. Bauer, 15 Neb., 154.) 


,2 Review: ALLEGED EXCESSIVE VERDICT. That a verdict is ex- 
cessive, and was rendered under the influence of passion and 
prejudice, assigned as an error in a civil action for review; 
held, that there must be some testimony or fact of record to sup- 
port.the conclusion. 


3. Trial: CHALLENGE: ERROR WITHOUT PREJUDICE. If a chal- 
lenge to an incompetent juror be overruled, and heis afterwards 
peremptorily challenged aud excluded, and the record fails to 
show that the party’s peremptory challenge was exhausted, held, 
that the error of overruling the cause for challenge was without 
prejudice. (Burnett v. B. & M. BR. R. Co., 16 Neb., 332.) 


Error to the district court for Butler county. Tried 
below before MARSHALL, J. 


A. J. Evans, M. Miller, and Harwood, Ames & Kelly, 
for plaintiffs in error, cited: Elshire v. Schuyler, 15 Neb., 
562; Roberts v. Taylor, 19 Id., 185; Roose v. Perkins, 9 
Id., 315; Jennings v. Simpson, 12 Id., 558. 


Steele Bros., contra, cited: Elshire v. Schuyler, 15 Neb., 
561; Hale v. Wigton, 20 Id., 83; Kerkow v. Bauer, 15 Id., 
154; Roberts v. Taylor, 19 Id., 184; Palmer v. People, 4 
Id., 68; Robinson v. Randall, 82 Ill., 522; Burnet v. R. 
Co. 16 Neb., 332. 


Cops, Cu. J. 


The plaintiff below and defendant in error, on December 
15, 1888, brought her action against Martin Nowotny, J. 
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. R Jones, George Sheldon, and M. Demuth in the district 
court, alleging that on May 1, 1887, the defendant Nowotny 
procured a license from the city council of David City to 
sell malt, spirituous, and vinous liquors in that city. That 
as a condition of allowance of license, Nowotny, as required 
by law, executed and delivered to the city his undertaking 
to pay all damages, fines, and penalties that might be ad- 
judged against him by reason of the sale of liquors. The 
other defendants were his sureties on the undertaking. 

Second—The plaintiff alleged that on October 29, 1887, 
Nowotny, at his saloon in David City, sold and delivered to 
Frank Sedlock an intoxicating liquor commonly called 
beer, which Sedlock then and there drank, by reason of 
which he became intoxicated, and while so intoxicated care- 
lessly and violently drove his wagon against the wagon of 
William Blair, the plaintiff’s husband, wherein plaintiff 
was riding, and caused plaintiff to be thrown from her seat 
upon her back, greatly damaging and injuring her so that 
she has for more than a year been confined to her house, 
and most of the time obliged to remain in bed, and suffered 
intense pain both in mind and in body; that at the time of 
the injury, plaintiff was thrown from her seat in the wagon 
and fell across the back of the seat upon the small of her 
back, by reason of which her back was seriously injured, 
and she was so badly hurt as to be thrown into spasms and 
sinking spells, and her mind and nervous system were 
greatly injured and affected by her fall, and she has never 
recovered from her injury, but still continues to suffer, and 
is unable to attend to her household duties as a wife and 
mother; and she alleges that she is informed by physicians, 
and believes, that her injuries are such that she will never 
recover, and even if she continues to live, she will during 
the remainder of her life be compelled to suffer as an in- 
valid, most of the time confined to her bed, to her damage 
$5,000. 

The defendants, on February 15, 1889, answered, ad- 
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mitting that Nowotny procured a license to sell malt, spir- 
ituous, and vinous liquors, as alleged. 

2. They deny each and every other allegation alleged, 

There was a trial to a jury which, on September 24, 
1889, returned a verdict for the plaintiff of $4,500. 

On October 5, 1889, the defendant’s motion for a new 
trial was considered and overruled, and judgment entered 
upon the verdict for $4,500, with lawful interest from that 
date and costs of suit, against all the defendants, to which 
exceptions were duly taken and the following errors 
assigned : 

1. The verdict and judgment are excessive. 

2. The same are not sustained by sufficient evidence. 

3. The verdict appears to have been given under the in- 
fluence of passion and prejudice. 

4. The verdict is contrary to law. 

5. Is contrary to instructions of the court, 2, 3, and 4, 
of its own motion. 

6. Is contrary to the instructions. 

7. Errors of law occurring at the trial and excepted to. 

8. In giving instructions 1 and 2 at request of plaintiff. 

9. In refusing instructions 3 and 4 at request of de- 
fendant. 

10. In overruling challenge for cause of R. C. London, 
juror, 

11. In overruling challenge for cause of D. P. Grice, 
juror. 

12. In overruling defendant’s motion for new trial on 
affidavits of newly discovered evidence. 

The first objection offered, and argued, in the brief of 
the plaintiffs in error is, that the petition fails to state a 
cause of action; and that it is not alleged that the intoxi- 
cation produced the injury complained of, but that the 
intoxicated man, Sedlock, carelessly and violently ran his 
wagon into that occupied by plaintiff, and thereby pro- 
duced the injury. Three elements of the action only are 

14 
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stated: the intoxication and negligence of Sedlock, and 
the injury to the plaintiff. Counsel ask, does the injury 
necessarily follow from the allegation of intoxication? 
and is it enough to allege that the man Sedlock was intox- 
icated, and leave it to the court and jury to infer that he 
was therefore careless, or that therefore the accident hap- 
pened and the injury followed? We answer these queries 
of counsel emphatically in the affirmative, under the proof 
submitted to the jury at the trial. This action is brought 
under chap. 50 of our Statutes, as follows: 

“Sec, 18. Trrat-EvipENcE.—On the trial of any suit 
under the provisions hereof, the cause or foundation of 
which shall be the acts done or injuries inflicted by a per- 
son under the influence of liquor, it shall only be neces- 
sary to sustain the action to prove that the defendant or 
defendants sold or gave liquor to the person so intoxicated, 
or under the influence of liquor, whose acts or injuries are 
complained of, on that day or abont that time when said 
acts were committed, or said injuries received. And in an 
action for damages brought by a married woman or other 
person whose support legally devolves upon a person dis- 
qualified by intemperance from earning the same,,it shall 
only be necessary to prove that the defendant has given or 
sold intoxicating drinks to such person during the period 
of such disqualification.” 

The allegations of the pJaintiff under this act are re- 
quired to cover only those facts susceptible of proof. The 

urgent and pressing motive of the casualty and injury, 
beyond that of-intoxication, is not required by the letter 
of the law. The statute was obviously framed to avoid 
the necessity of proof of the metaphysical instincts, and 
the abnormal conditions of an intoxicated secondary cause. 
The dealer or seller, the saloon keeper, is the first cause of 
injury, and is the subjective of the action. His sureties 
are consubstantial with him, and are equally responsible. 
The intoxicated and distracted party is the secondary cause 
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of injury, and may be supposed to have reimbursed the 
risk taken, in the sale of liquor to him by the principal 
defendant. 

It may be doubted that in any case witnesses could be 
called, at a trial, to prove that the peculiar intoxication 
under investigation was the only motive for the injury, or 
that the same party, in sobriety, might not have precipi- 
tated alike casualty. These considerations are not believed 
to be within the purview of the law requiring all damages 
to be made good by the primary cause. The economy of 
the statute is that of temperance, decency, and restraint ; 
and when these virtues are violated, through the sale of 
intoxicating liquors, by a licensed dealer, and injuries to 
person or property follow as incidents, the seller and his 
sureties must be prepared to be arraigned as defendants in 
a civil action. 

“The right to recover,” says the author of the work on 
“Pleading and Practice,” of this state, “depends alone 
upon the statute,” the precis of which are the allegations 
of the action; and the author cites as an example, that in 
Kerkow v. Bauer, 15 Neb., 154, it was held that it was 
sufficient to plead and prove that the defendant sold or 
gave intoxicating liquor to the intoxicated person “ whose 
acts or injuries by him inflicted are complained of, on that 
day, or about the time when the acts were committed, or 
the injuries to the plaintiff were received.” 

In the case of Elshire v. Schuyler, 15 Neb., 561, it was 
held that “The statute in effect declares the act of pro- 
ducing intoxication a wrong, and makes every one who 
has contributed to it by furnishing intoxicating liquor, a 
wrong-doer and liable.” 

The error of the insufficiency of the plaintiffs’ cause of 
action, in the court below, is overruled. 

The second objection made by the plaintiffs in error, and 
argued by counsel, is that the judgment is excessive, and 
was rendered under passion and prejudice, and under a 
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misapplication of the law. The case of Elshire v. Schuyler, 
supra, is referred to, wherein it was also held that “ In an 
action for the loss of means of support (through the intox- 
ication of a husband) injury to the wife’s health, caused by 
over-work, is not a proper element of damages.” This 
precedent is too remote, and not analogous to the case at 
bar. That action was brought by the wife for the loss of 
support from May 1, 1881, to April 28, 1882, and it was 
maintained that the plaintiff recover “for a day, a month, a 
year, or a longer period,” but that the declining health 
from overwork of the plaintiff, which has been given in 
charge to the jury, was not an element of damages in that 
case, under the averments of the pleadings. The wife’s 
action was for loss of support merely. 

The three surgeons who attended the plaintiff in the 
present case, for a considerable period, while she was bed- 
ridden from this casualty, established the fact of her per- 
manent injury. The nature of the casualty would impress 
that fact upon the common mind. The admission of the 
Carlisle tables, as to the expectancy and value of the life 
of a healthy person, disabled as alleged, is not deemed 
prejudicial to the defendants, for a higher measurement 
might have befallen them; nor is it deemed reversible error 
as a legally sanctioned estimate of the value and expect- 
ancy of human life. It is believed to be a legal and cor- 
rect estimate of the subject to which its application was 
made, and was not therefore an error upon which the judg- 
ment of the court below will be reversed. 

As to the objection that the verdict is excessive, and 
that it was rendered under the influence of passion and 
prejudice, there is very little for a reviewing court to say 
in the absence of any fact tending to support such conclu- 
sion. Unless the verdict is preposterous, unreasonable, 
and absurd, rendered under instructions inconsistent and 
injndicious, it can hardly be characterized by the unchris- 
tian influences of passion and prejudice. While there may 


Vor. 32] JANUARY TERM, 1891. 181 


Nowotny v. Blair. 


have been criminal convictions before juries controlled by 
such influences, from prejudices provoked by crime, we are 
slow to admit that they are allowed to influence the civil 
verdicts of the courts of this state. 

We find neither the testimony of witnesses, nor any 
fact of record, tending to support the conclusion that the 
verdict is excessive, or that it ought not to be regarded as 
having been consistently rendered. 

The counsel say: ‘Can it be said here, upon an impar- 
tial examination and careful weighing of the testimony, 
that the preponderance is clear, obvious, and decided, in 
favor of the plaintiff?” We think so, and say so, em- 
phatically ; but such a preponderance is not required in 
this case, by the rule cited by the plaintiffs in error, in 
Jennings v. Simpson, 12 Neb., 558, where the court held 
that to justify an interference with the finding of a court 
or jury, the preponderance of evidence must be with the 
affirmative party. The earlier, well-considered rule of this 
court still remains: ‘ A verdict without evidence to support 
it should be set aside; but if the evidence is conflicting, 
and the issues fairly submitted to the jury, the verdict 
should not be disturbed.” (Palmer v. People, 4 Neb., 68.) 

The question as to what degree of intoxication Sedlock, 
the instrument of injury, had reached, at the time of the 
casualty, was considered by the jury ; it was their peculiar 
province, and we would not be justified, in the face of the 
evidence, in opening that question against their verdict. 

The second and third errors argued by counsel are over- 
ruled. 

The fourth error argued in the brief is that of the over- 
ruling of the defendant’s challenge for cause, to the juror 
Grice. We do not find from the record that such a juror 
was impaneled, or sworn, or that he was challenged per- 
emptorily by the defendants, but the contrary appears. “If 
a challenge to an incompetent juror is overruled, and he is 
afterwards peremptorily challenged and excluded, and the 
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record fails to show that the party exhausted his perempt- 
ory challenges, the error in overruling the challenge for 
cause will be without prejudice,” was held by this court in 
Burnett v. B. & M. R. R. Co., reported in 16 Neb., 332. 
Under either alternative, aid under any conditions of the 
record of this case, the fourth error would be overruled. All 
the errors assigned have been considered and are overruled, 
and the judgment of the district court is 


AFFIRMED. 


THE other judges concur. 


WILLIAM WENDT v. STATE OF NEBRASKA. 


[FILED JUNE 30, 1891.] 


Liquors: Girt. On an information for the violation of sec. 11, 
chap. 50, Comp. Stats., 1889, charging the accused with unlaw- 
fully and knowingly giving away intoxicating liquor, not being 
licensed as a dealer nor having a permit as druggist, held, that 
the information charged no misdemeanor without charging that 
the giving away was a pretext to evade the provisions and pen- 
alties of the law. (State v. Ball, 27 Neb., 601.) 


Error to the district court for Platte county. Tried 
below before Post, J. 


Sullivan & Reeder, for plaintiff in error. 
William Leese, Attorney General, contra. 
Coss, Cu. J. 


The plaintiff in error, on March 7, 1890, was charged 
in said court, by information of the county attorney, with 
having, on December 5, 1889, in said county, unlawfully 
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and knowingly given away to George Savage intoxicating 
liquor, one pint of malt liquor called beer, not then and 
there having a license to sell malt, spirituous, and vinous 
liquors, and not having a druggist’s permit to sell the 
same. The defendant, on being arraigned, pleaded guilty 
and was fined $100 and the costs of prosecution, and to 
stand committed to the county jail until the same were 
paid. 
The errors assigned for review are: 

1. That the information does not charge any criminal 
offense. 

2. That the law has provided no penalty for the offense 
charged. 

There are other questions presented by counsel, of minor 
importance to the main question, whether the defendant in 
the court below was charged with a misdemeanor under 
the statute, convicted, and sentenced according to law. 
Other questions it is not deemed importaut to consider. 

Section 11 of chapter 50 of Comp. Stats., entitled ‘“ Dis- 
posing of liquors without license,” under which the plaint- 
iff in error was prosecuted, provides that ‘All persons 
who shall sell or give away, upon any pretext, malt, spir- 
ituous, or vinous liquors, or any intoxicating drinks, with- 
out haying first complied with the provisions of this act 
and obtained a license as herein set forth, shall for each 
offense be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be fined not less than one hundred 
dollars, nor more than five hundred dollars, or be impris- 
oned not to exceed one month in the county jail, and shall 
be liable in all respects to the public and to individuals, 
the same as he would have been had he given bonds and 
obtained license as herein provided.” 

It is not set out in the information, to which the plaint- 
iff in error pleaded guilty, that he unlawfully and know- 
ingly gave away to George Savage one pint of malt liquor, 
called beer, upon any pretext, to evade the requirements 
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and penalties of the law, regulating the sale of liquors, a 
possible sequence to the words of the statute. The margin 
for this construction of the words and intent of the statute 
would seem to be very narrow and of doubtful ground. 
The information charges that the defendant unlawfully 
gave away intoxicating liquor contrary to the statute. 
Could he have given away unlawfully without the fact 
having been a pretext and device for the sale of the liquor 
and the evasion of the law? The unlawful giving away 
would seem to be consubstantial with any pretext to evade 
the law. But this reasoning has been regarded as sophis- 
tical in order to escape, by subtlety or ambiguity, the ob- 
ligation of the state to charge the misdemeanor as defined 
by the statute, 

In the case of State v. Jamison Ball, indicted in Gage 
county, under the same statute, for a like offense, it was 
held by this court, October 17, 1889, and prior to this con- 
viction, that “where an indictment for the violation of sec. 
11 of chap. 50, Comp. Stats., contains the charge that the 
person accused did, on a certain day, sell and give away 
intoxicating liquors, it was held that the words ‘ give away’ 
did not charge the offense of giving away upon a pretext, 
under the provisions of the section, and that they were 
mere surplusage, and to be ignored by the court to which 
the indictment was returned; also that the language of the 
indictment did not necessarily charge the defendant with 
selling and giving away upon a pretext the particular 
liquor described in the indictment, and that the only office 
of the words ‘give away’ in the indictment, was, in sub- 
stance, a charge of the delivery of the liquor sold. The 
mere giving away of intoxicating liquors, when not upon 
a pretext, or with any intention or purpose to violate the 
law, is not necessarily a crime, without reference to the cir- 
cumstances, condition, or necessity under which the gift 
was made.” (27 Neb., 601.) 

This construction of the law remains unreversed, and 
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whatever its logical and legal infirmities may be considered 
to be, it was the rule of law, to be regarded by the courts 
of this state, when the judgment was imposed on the 
plaintiff in error fora misdemeanor he was not charged 
with, under this decision, by due process of law. The sen- 
.tence and judgment of the district court were therefore 
erroneous, and are reversed as penalties not in accordance 
with the law. 

The plaintiff in error resting under no charge on which 
he can again be tried, the information will be dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


G 


S. R. LicHTENBERGER V. FRANK JOHNSON. 
(FILeD JuNE 30, 1891.] 


1. Chattel Mortgages: Provisions ror SEIZURE BY MORTGAGEE 
CoNSTRUED. Where a chattel mortgage provides that the debt 
shall draw interest and shail be paid at certain stated times, and 
thereby is an implied agreement that the mortgagor shall re- 
main in possession of the property until there is adefault in pay- 
ment, a provision that “if the mortgagee shall at any time feel 
unsafe or insecure, he may seize and sell the property,’’ will not 
authorize such mortgagee, without evident cause, to seize and sell 
such property before the debt becomes due. 


The words “feels unsafe and insecure’’ do not 
mean that he may exercise an arbitrary discretion in the prem- 
ises, but the mortgagor must be about to do, or has done, some 
act which tends to impair the security. (Newlean v. Olson, 22 
Neb., 717.) 


Error to the district court for York county. Tried 
below before Norvat, J. 
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Merton Meeker and Sedgwick & Power, for plaintiff in 
error, cited: Howard v. Chase, 104 Mass., 249; Moore 
v. Young, 4 Biss. [U. S. C. C.J, 128. 


France & Harlan, contra, cited: Jones, Chat. Mort., 
secs. 492-6, and cases ; State v. Julien, 48 Ia., 445; Bullene 
v. Smith, 73 Mo., 151. 


Coss, Cu. J. . 


This cause is on error from the district court of York 
county. —_ 

The plaintiff in error, who was plaintiff below, on No- 
vember 22, 1888, alleged that he had a special property in 
one bay horse, star in face, eleven years old, weight 930 
pounds, named “ Bill,” and also one gray mare, three 
years old, weight 800 pounds, named “ Topsey,” for the 
reason that the defendant on August 18, 1887, executed a 
chattel mortgage on said property conveying it to him, to 
secure two promissory notes of even date therewith for $25, 
due December —, 1887, and for $135, due August 18, 
1888, with ten per cent interest per annum from date until 
paid; that the last note is still held by the plaintiff and 
has never been paid, and that the said chattel mortgage 
made and executed by defendant to plaintiff contained, 
among other provisions, the following, to-wit: “That in- 
case of default made in the payment of the above men- 
tioned promissory notes, or in case of my attempting to 
dispose of or remove from said county of York the afore- 
said goods and chattels or any part thereof, or if at any 
time the said mortgagee or his assigns shall feel unsafe or 
insecure, then and in that case it shall be lawful for the said 
mortgagee or his assigns, by himself or agent, to take im- 
mediate possession of said goods and chattels wherever 
found, the possession of these presents being his sufficient 
authority therefor ;” and that defendant did in fact,on April ~ 
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3, 1888, attempt to dispose of said goods and chattels by 
bargaining, selling, granting, and conveying the same to 
Burr & Williams, by an instrument in writing made and 
executed by defendaut, a full, true,and complete copy of 
which is attached to and madea part of the files in this 
action; and thaton April 19, 1888, plaintiff did in fact feel 
unsafe and insecure and did make demand upon defendant 
for the possession of said goods and chattels, which demand 
was by defendant then and there refused. 

To this petition the defendant filed answer admitting 
the making of the notes and mortgage to the plaintiff, but 
denying each and every other allegation in the petition 
contained. ; 

At the November, 1888, term, the cause was tried in the 
district court upon those issues, to a jury, which found that 
the right of property and right of possession at the com- 
mencement of the action was in the defendant—found the 
value of the property to be $160 and assessed the damages 
for the detention by plaintiff at $115. The defendant by 
order of the court remitted $50 of the verdict. 

The plaintiff assigned the following errors for review: 

I. The verdict is not sustained by sufficient evidence, is 
contrary to the evidence, and contrary to the law. 

IJ. The court erred in rendering judgment that the de- 
fendant have return of the property replevied. 

III. In rendering judgment for damages of $65. 

IV. In rendering judgment for the recovery of the 
value of the property assigned at $160, 

V..In not requiring defendant to remit a larger sum 
from the amount of the verdict. 

VI. The verdict was excessive and a new trial should 
have been granted. - 

The salient question presented in this case, and which 
controls all minor considerations affecting the trial, verdict, 
and judgment, in the court below, is that of the discre- 
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tion and absolute right of the plaintiff to take possession 
of the property under that provision of his mortgage, that 
“if he shall, at any time, feel unsafe or insecure he may, 
seize and sell the property.” The legal draftsman who 
invented this form of chattel mortgage, and placed it in 
general use, seems to have been actuated not only by a dia- 
bolical spirit of avarice, but of that “vaulting ambition, 
which o’erleaps itself and falls on the other side” A 
second mortgage of the property, subject to that of the 
plaintiffs, was the motive for seizing and selling it by the 
plaintiff. It subtracted from the defendant’s means of 
Jabor and acquisition, before the debt was due. The testi- 
mony to the jury, on the trial, was sufficient evidence that 
the property was in a better condition and was more valu- 
able, as security, when seized by the plaintiff than it was 
at the date of his loan and mortgage. The first note of 
the loan had been met before maturity. The plaintiff was 
then, in fact, better secured at the time when he “ felt un- 
safe and insecure,” than at any former period. His dis- 
trust of the mortgagor was a mistaken want of confidence, 
for which he is to be held responsible. His suspicions . 
‘lacked that faith and reliance due to the value of material 
things presented to the senses. The jury found that he 
was not justified, for the security of his debt, in the seizure. 
of the property, and returned a verdict accordingly. The 
court below tempered the verdict with a proper remittitur, 
and entered judgment accordingly. All of this judicial 
proceeding was in accord with the just decision and rule 
long held in this state, that “the words feels unsafe and 
insecure do not mean that the mortgagee may exercise an 
arbitrary discretion in the premises, but the mortgagor 
must be about to do, or has done, some act which tends to 
impair the security of the mortgage.” (Newlean v. Olson, 
22 Neb., 717.) This act does not appear to have been done, 
or to have been contemplated by the defendant. 
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The errors are overruled, and the judgment of the dis- 
trict court is 
AFFIRMED, 


MaxweEL., J., concurs, 


Norval, J., having tried the case in the district court, 
did not offer an opinion. 


FRANKLIN P. BoNNELL V. County oF NUCKOLLS ET AL. 
{FILED JUNE 30, 1891.] 


Stare Decisis. The decision originally rendered November 26, 
1889, 28 Neb., 90, in accordance with that of Baird v. Todd, and 
Jameson 0. Dickson, 27 Id., 782, considered and affirmed. 


REHEARING of case reported 28 Neb., 90. 
Leese & Stewart, for plaintiff. 


O. P. Mason, C. O. Whedon, C. 8. Johnson, and 8. A. 


Searle, contra, 
Coss, CH. J. 


This is an original action in this court, to enjoin the 
board of county commissioners of Nuckolls county from 
levying a tax, to pay the principal and interest on certain 
court house bonds, voted by the electors of said county, in 
pursuance of an act of the legislature of this state entitled 
“An act to amend the second subdivision of section twenty- 
five of chapter eighteen of the Compiled Statutes of 1887, 
in relation to county buildings and officers, and to repeal 
said subdivision,” approved February 26, 1889. 
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It was argued by the plaintiff, on a former hearing, that 
the act referred to was not a constitutional act, for the rea- 
son that its titleand provisions were not in accordance with 
the requirements of section 11 of article 3 of the constitu- 
tion, that ‘No bill shall contain more than one subject, 
and the same shall be clearly expressed in its title ;” and, 
second, that the taxes to pay the interest on the bonds, to- 
gether with that necessary for ordinary county revenue, will 
exceed fifteen mills of each dollar of valuation, in violation 
of section 5 of article 9 of the constitution, that, “County 
authorities shall never assess taxes, the aggregate of which 
shall exceed one and a half dollars per one hundred dollars 
valuation, except for the payment of indebtedness existing 
at the adoption of this constitution, unless authorized by a 
vote of the people of the county.” It is admitted that both 
the principal and interest of the bonds “ were authorized 
by a vote of the people of the county,” under the act of 
February 26, 1889; and it was held, in this case, 43 N. 
W. Rep., 1145, that both the questions presented, as to the 
constitutionality of the act, the bonds, and the assessment 
under it, were decided in the cases of Baird v. Tedd, 27 
Neb., 782; and Jameson v. Dickson, Id. The court said, 
«‘We regard those decisions as correct; they are decisive 
of this case, and are affirmed.” _ 

On the application of the plaintiff for rehearing in this 
case, which was subsequently allowed, there was no evi- 
dence offered, nor allegation showing when the levy 
sought to enjoined is to be made, or what the amount will 
be. The relief sought is to enjoin every levy for the court 
house purposes. It is claimed that the levy for the year 
1889, aggregates fifteen mills to the dollar on the one hun- 
dred dollars valuation, and that the interest on the bonds, 
requiring an additional levy of sixty-eight one-hundredths 
of a mill to the fifteen mills already, assessed, would exceed 
the limit of section 5 of article 9 of the constitution. 

The court is not informed, and has no means of esti- 
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mating, what assessment, in the future, may be required to 
pay this interest. As a speculative inquiry, it might be 
assumed that the levy would be less from the county’s 
erection of its court house and public offices, and the 
elimination of its expenses for rent of buildings for county 
purposes. And this economic question is one solely for 
the county authorities, and we leave it there. The former 
decision is 
AFFIRMED. 


THE other judges concur. 


Henry Marais, Executor, v. IsaporE Pitman, 
[F1LED JuNnzE 30, 1891.] 


Wills: Contest: Costs May BE TAXED AGAINST ESTATE. Ina 
contest of the validity of a will, prosecuted in good faith, and 
on tenable grounds, under sec. 44, chap. 20, Comp. Stats., held, 
that the costs of the contestant may be charged against the tes- 
tator’s estate according to the judgment of the court. 


Error to the district court for Cass county. Tried 
below before CHAPMAN, J. 


B.S. Ramsey, and W. 8. Wise, for plaintiff in error, 
cited: Stanton Co. v. Madison Co., 10 Neb., 304, 308. 


A, N. Sullivan, contra, cited: Brook v. Chappell, 34 
Wis., 419; Will of Jackman, 26 Id., 143. 


Coss, Cu. J. 


It appears from the record that on August 17,1888, the 
last will and testament of Eliza Jane Mathis, late of said 
county, deceased, was duly admitted to probate and record 
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in the county court of said county, against the contest of 
the defendant in error on the ground of insanity, and of 
undue influence exercised in procuring the will. The costs 
were taxed one-half to the proponent, and one-half to the 
contestant. From the order of the county court the con- 
testant appealed to the district court under sec. 42, chap. 
20, Comp. Stats., providing that “In all matters of pro- 
bate jurisdiction, appeals shall be allowed from any final 
order, judgment, or decree of the county court, to the dis- 
trict court, by any person against whom any such order, 
judgment, or decree may be made, or who may be affected 
thereby (which shall be taken within thirty days‘after the 
decision complained of is made),” and sec. 44, ‘‘ Every party 
so appealing shall give bond in such sum as the court shall 
direct, with two or more good and sufficient sureties, to be 
approved by the court, conditioned that the appellant will 
prosecute such appeal to effect without unnecessary delay, 
and pay all debts, damages, and costs that may be adjudged 
against him. But an executor, administrator, guardian, or 
guardian ad litem shall not be required to enter into bond 
in order to appeal. If it shall appear to the court that 
such appeal was taken vexatiously or for delay, the court 
shall adjudge that the appellant shall pay the costs thereof, 
including an attorney’s fee to the adverse party, the court to 
fix the amount thereof, and said bond shall be liable there- 
for in cases where it is required.” 

The proponent set up, in the district court, that the tes- 
tatrix, late of Liberty precinct in said county, departed 
this life July 15, 1888, and that prior to her death, on 
June 18, 1888, being of sound and disposing mind and 
memory, made and executed, according to law, her last will 
and testament, setting it forth, in hee verba, probated and 
admitted to record August 17, 1888. 

The contestant answered, alleging that on or about the 
18th day of June, 1888, the testatrix was not of sound mind 
and memory, but by reason of extreme old age and long 
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continued sickness, and treatment therefor, she was greatly 
enfeebled of mind and body, and was not of a sound and 
disposing mind, and by reason thereof not capable of mak- 
ing a valid will, nor of disposing of her property thereby ; 
and that the proponent, well knowing her enfeebled condi- 
tion, and intending and designing to unlawfully secure an 
advantage by artifice and undue influence, secured the sig- 
‘nature of the testatrix to the paper'writing presented in 
probate as her last will and testament, which it was not. 

The proponent replied in a general denial. 

There was a trial to the court, upon the testimony of the 
subscribing witnesses to the will, upon that of ten witnesses 
for the contestants, of ten in rebuttal, and of four in sur- 
rebuttal, all being examined on the trial as to the issue of 
the validity of the will. The court below found thie issue 
in favor of the proponent, and affirmed the order of the 
county court admitting the will to probate and record, and 
adjudged the costs in the lower court and the district court, 
of $94.03, against the proponent as executor of the testa- 
trix. To this order the proponent excepted, and his mo- 
tion, in the court below, to retax the costs being overruled, 
the motion is brought here on his petition in error. 

1. The court erred in rendering judgment for costs 
against the estate of the testatrix. 

2. In reversing the order of the county court in taxing 
the costs to the estate and to contestants in equal parts. 

3. In overruling the motion to retax the costs. 

Under the first assignment is to be considered the pro- 
vision of the statute as to the appeal having been “taken 
vexatiously, or for delay.” From the record evidence 
there appears to have been sufficient and substantial reasons 
for doubt, and for inquiry into the validity of the will. 
There is testimony as to the age, physical and: mental in- 
firmities, and the testamentary capacity of the testatrix, in 
her last sickness, sufficiently justifying the inquiry, and 
excluding the contest from any class of vexatious or dila- 

15 
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tory appeals. This testimony goes far towards supporting 
the issue joined by the contestant, but did not have suffi- 
cient weight, in the court below, to justify the setting 
aside of the probate of the county court. If the appeal 
had been “taken vexatiously, or for delay,” the costs would 
have been adjudged against the appellant, by the terms ot 
the statute, and, conversus, they are adjudged against the 
estate of the testatrix. 

In so far as an executor performs a duty devolved ina 
_ litigation to establish a will, the expenses incurred in a con- 
test with the heirs at law are payable out of the estate, 
whatever be the consequences to the successful contestants. 
{Andrews v. Adm’rs, 7 O. St., 143; Meeker v. Meeker, 37 
N. W. Rep. [Ia.], 773.) And the principle upon which 
the costs of litigation: to establish a will, being chargeable 
against those who are benefited by the litigation, may be 
charged against the estate, if the contestants are legatees. 
(Woerner’s Law of Administration, 2, 1150.) 

It is presumed that the court below exercised a sound 
discretion in its award of the costs of contestant against 
the estate of the testatrix, and that discretion, like the 
finding of a jury, will not be disturbed unless evident er- 
ror appears. An inspection of the record, and the® testi- 
mony of a number of witnesses called by the contestant, 
confirms the opinion that the discretion of the court was 
wisely exercised, and its jadgment will be 


AFFIRMED. 


THE other judges concur. 
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W. D. Nicxouts v. E. C. BARNES ET AL. 
{F1iveD JuNE 30, 1891.] 


Landlord and Tenant: ALLEGED Lrase ConstRuRD. An in- 
strument in the form of a lease was drawn up between W. D.N., 
as party of the first part, and E. C. B. and Mrs. E.C. B., as 
parties of the second part, whereby W. D. N. purported to lease 
to E. C. B. and Mrs. E. C. B. a certain hotel building from the 
25th day of Angust, 1888, to the 25th day of August, 1889, 
E. C. B. and Mrs. E. C. B. agreeing to pay to W. D. N. as rent 
for said building $690, as follows: $50 cash, $55 on the 25th day 
of September following, and $55 on the 25th day of each and 
every month for the first six months, and $60 on the 25th day of 
each and every month during the last half of the aforesaid year. 
And it was agreed that the rent due or to become due should be 
@ perpetual lien until paid, on all property of said lessees on 
said premises; and that upon the non-payment of the whole or 
any portion of the said rent at the time when the same is prom- 
ised to be paid, or failure to keep any of the terms of said lease, 
the said W. D. N. might, at his election, either distrain or fore- 
close a chattel mortgage. This instrument was signed by E. C. 
B. and Mrs. E. C, B, and delivered to W. D. N., but was never 
signed by W. D. N. E. C. B. and Mrs. E. C. B. paid each 
monthly installment of rent up to and including that due 
December 25, on which day they abandoned the building, of 
which W. D. N. had notice. Thereupon W. D. N. brought suit 
for the rent to become due, and attached the hotel furniture of 
the tenants, the B.’s. On error, held, that the instrument claimed 
to be a lease not having been executed by W. D. N., vested no 
estate in the B.’s, they were only liable for rent for the time they 
actually occupied the building. 


Error to the district court for Gage county. Tried 
below before APPELGET, J. 


E. 0. Kretsinger, G. A. Murphy, and A. G. Whitney, for 


plaintiff in error. 


Hugh J. Dobbs, and A. Hardy, contra, 
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Coss, Cu. J. 


This was an action of replevin brought in the district 
court of Gage county by W. DP. Nickolls against E. C, 
Barnes and C. J. Burnes, husband and wife, Smith W. 
Hill, Hugh J. Dobbs, Charles Moschell, and John Foster, 
constable, to recover certain personal property, consisting 
of household goods and furniture used in a hotel. 

The plaintiff, in his affidavit in replevin (he appears not 
to have filed any petition in the case), alleges that he has a 
special interest in said goods by virtue of a chattel mort- 
gage, and is entitled to the immediate possession of the 
same, etc. 

The defendants, the Barneses and Hill, answered by a 
general denial. The defendant Foster answered and styles 
himself as a constable and alleged that on the 21st day of 
December, 1888, he received a writ of attachment issued 
out of the justice court of Gage county, Nebraska, from 
F. B. Sheldon’s court, in a case wherein J. L. McGee & 
Co. were plaintiffs and Smith Y. Hill and Cynthia J. 
Barnes were defendants, and that defendant by virtue of 
said writ, at 4 P. M. of said day, attached the following 
goods, being a part of those replevied by the plaintiff in 
the above entitled action, to-wit: twelve high backed 
chairs, twelve dining room chairs, four tables, one stove, 
one side stand, one show case, seven chairs, and three 
stools, one mirror, and one clock, and took the same by 
virtue of said order of attachment; that as such constable, 
and by virtue of said writ of attachment, he claims to 
hold, and does hold, all of the above described goods, ete., 
and not otherwise. 

The defendant Hugh J. Dobbs answered, @isclaiming all 
interest in the property replevied or in said action. 

There was a trial toa jury with a finding for the an- 
swering defeadants other than the Barneses the following 
being the verdict: 
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“We, the jury impaneled and sworn in the above en- 
titled cause, according to law, do find that at the time of 
the commencement of this action the right of property and 
the right of possession of said property was in the defend- 
ants C. J. Barnes and Smith Y. Hill, subject, however, to 
the lien of the attachment of the defendants McGee 
& Co.; and we further find that since the commencement 
of this suit the plaintiff, W. D. Nickolls, has purchased 
the interest of the defendants Barnes in said property, and 
said Barnes now has no interest in the event of this suit. 

“ And we farther find that at the time this action was 
commenced the defendants, J. L. McGee & Co., had by 
virtue of their attachment proceedings, acquired a special 
interest in a portion of the property replevied herein and 
were entitled through the attaching officer to the possession 
of the same, and we assess the value of the property so 
attached at the sum of $132, and the value of the interest 
of McGee & Co. at the sum of $87.90, and we assess the 
damages sustained by McGee & Co., by reason of the de- 
tention of said property, at the sum of five cents. 

“As to the defendant Smith Y. Hill, we find and assess 
the value of his interest in the property replevied in this 
action at the sum of $602.05, and we assess the damages 
sustained by said defendant Hill, by reason of the unlawful 
detention of said property, at the sum of five cents. 

“As to the defendants Hugh J. Dobbs and Charles Mo- 
schell, we find that neither of said defendants owned or 
claimed to own or to have any interest in the property in 
dispute in this action at the time this suit was commenced ; 
that no demand was made on said defendants for said prop- 
erty, and that such possession as they have been shown to 
have in this action of said property was lawful.” 

The plaintiff’s motion for a new trial being overruled, 
the following judgment was rendered : 

“Tt is therefore considered and adjudged by the court as 
follows, to-wit: That the defendants Smith Y. Hill and 
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C. J. Barnes have a return of the property taken on the 
writ of replevin in said suit, except that portion thereof 
hereafter in this judgment returned to J. L. McGee & Co., 
or in case a return of said property cannot be had, that the 
defendant Smith Y. Hill recover of and from said plaint- 
iff the value of his interest in said property, to-wit, the 
sum of $602.05, also his damages for withholding the same, 
assessed at five cents, together with his costs, hereinafter 
taxed; and that the defendants J. L. McGee & Co. have a 
return of the property attached by said firm prior to the 
commencement of this suit, valued at the sum of $132, 
and their damages for withholding the same, assessed at 
five cents; or in case a réturn of said property cannot be 
had, that said defendants McGee & Co. recover of and 
from said plaintiff, the value of their interest in said at- 
tached property to-wit, the sum of $87.90 and their 
damages aforesaid, and costs hereinafter taxed; and it is 
further considered by the court that the defendants Hugh 
J. Dobbs and Charles Moschell be, and they are hereby, 
dismissed hence from this cause, and that they recover of 
and from the plaintiff their costs hereinafter taxed; and it 
is further -considered by the court, that the defendants re- 
cover of and from said plaintiff their costs.” 

The cause was brought to this court by petition in error. 
Twenty-one errors are assigned, so many of which as it 
may be deemed necessary to discuss, will be examined. 
Upon the trial, W. D. Nickolls, the plaintiff, was called as 
a witness in his own behalf. He testified that he leased a 
building, No, 211 Court street, Beatrice, to Mrs. Barnes 
and Mr. Whitney for $55 per month for the first six 
months, and $60 a month for the last six months, for one 
year. In answer to the question, “Did you lease the prop- 
erty to Mrs. Barnes and C. E. Barnes?” he answered 
“Yes,” and that he took security for the rent on all the 
goods in the house; that this security was in writing; that 
there wus a written statement relative to the lease; that 
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they held possession there until the 25th of December ; 
that they then left the building on the 25th of December. 
In answer to the question, “Did you receive rent from 
them for the three months they were there?” he answered 
“Yes,” and again that he received pay from them up to 
the time they went out; that they did not say anything to 
him when they went out; that after they went out, and it 
must have been a week after they went out, a few days, any 
way, that he met Mr. Barnes at the corner of Court and 
Fifth streets, and he came up to me and handed me the 
key, and I told him I would take the key, but I would 
hold him for the rent of the balance of the year. The 
following lease was then introduced and read in evidence: 

“ This indenture, made this 5th day of September, 1888, 
between W. D. Nicholls, party of the first part, and E. C. 
Barnes and Mrs. C. J. Barnes, parties of the second part, 
witnesseth: That the said party of the first part, for and 
in consideration of the covenants of the said parties of the 
second part hereinafter set forth, do by these presents lease 
to the said parties of the second part the following de- 
scribed property, to-wit: The west one-half of lot three 
(8), in bluck sixty-six (66), being part of the brick build- 
ing now on the lot, No. 211, namely the basement, first 
floor, and second floor, parties of the second part to keep 
the place that this lease covers in repair at their own ex- 
pense. To have and to hold the same to the said parties of 
the second part from the 25th day of August, 1888, to the 
25th day of August, 1889. And the said parties of thesecond 
part, in consideration of the leasing the premises as above 
set forth, covenant and agree with the party of the first 
part, to pay the party of the first part, as rent for the same, 
the sum of six hundred and ninety dollars ($690), payable 
as follows, to-wit: Fifty-five dollars cash and fifty-five 
dollars on the 25th day of September next, and fifty-five 
dollars on the 25th day of each and every month for the 
first six months, and to pay sixty dollars on the 25th day 
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of each and every month during the last half of the afore- 
said year; party of the first part agrees to give parties of 
the second part the first privilege of renting at the expi- 
ration of this lease at whatever it will bring in any line of 
business. The said parties of the second part further cove- 
nants with the said party of the first part that at the 
expiration of the time mentioned in this lease, peaceable 
possession of said premises shall be given to said party of 
the first part in as good condition as they now are, the usual 
wear, inevitable accidents, and loss by fire excepted ; and that 
they will keep said premises in a clean and healthy condition 
during said term, and pay rent when due without demand, 
and will not sublet or release said premises without the 
written consent of said lessor, and permit nothing disor- 
derly or unlawful to be done thereon, And it is cove- 
nanted and agreed that the rent due or to become due shall 
be a perpetual lien until paid, on all property of said lessee, 
on said premises, whether said property is exempt from 
execution or not. And upon the non-payment of the 
whole or any portion of the said rent at the time when the 
same is above promised to be paid, or failure to keep any 
of the terms of this lease, the said party of the first part 
may at his election either distrain or foreclose as a chattel 
mortgage for rent due and declare this lease at an end, and 
recover the possession as if the same was held by forcible 
detainer ; the said parties of the second part hereby waiv- 
ing any notice of such election, or any demand for posses- 
sion of said premises. And it is further covenanted and 
agreed between the parties aforesaid that the part of the 
partition between office and dining room put in by the 
parties of the second part, as built will be refunded in cash 
by the party of the first part at the expiration of this lease 
provided parties of the second part live up to the letter of 
this lease. The covenants herein shall extend to and be 
binding upon their heirs, executors, and administrators of 
the parties to this lease. 
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“ Witness the hands of the parties aforesaid, this 5th 
day of September, 1888. E. C. Barnes. 
“Mrs. C. J. BARNES, 
“Tn presence of 
“A. G. WHITNEY. ” 

_ Plaintiff further testified that he never consented that 
the premises should be vacated; that the goods which were 
replevied were in the building at the time the mortgage 
was taken; that E. C. Barnes and Mrs. C. J. Barnes 
signed the instrument, a copy of which was introduced as 
above; that on or about the 9th of January, 1889, plaint- 
iff had an agreement with those parties and entered iuto a 
stipulation with them. Paper is here handed to the plaint- 
iff and he is asked whose signature is to the paper, and he 
answered, “that is Mrs. and Mr. Barness”; that he saw 
them sign it. Plaintiff here offers paper which is offered 
and read in evidence, the following of which is a copy: 


“This agreement, made by and between W. D. Nicholls, 
party of the first part, and Edward C. Barnes, Mrs. C. J. 
Barnes, and Val. Johnson, parties of the second part, wit- 
nesseth: For and in consideration of a settlement and 
compromise of the litigation now pending between the 
above parties in the district court and in the county court 
of Gage county, and the further consideration of the sum 
of $60 in hand paid by the party of the first part, and the 
following personal property turned out to the second parties 
by the party of the first part, as follows, to-wit: three 
smoothing irons, one silver castor, two feather beds, four 
pillows, one ash extension table, one cooking stove, one 
cupboard, one mattress, one coal hod, one spring W. W. 
bed, eight bed comforts, two table cloths, two tubs, one 
cane rocking chair, one ingrain carpet, one looking-glass, 
one plush parlor suit (green color), one piano, music rack, 
rug, and stool, receipt of said goods is hereby acknow]- 
edged, also said money. And the said party of the first 
part hereby releases his chattel mortgage on said goods 
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above described; and the said parties of the second part 
hereby agree to dismiss the suit for damages against party 
of the first part now in the district court, and the case in 
replevin in the county court. And the said parties of the 
second part further agree to waive and convey to party of 
the first part all their right, title, and equity in all of the 
goods that were in said hotel on Court street on or about 
the 24th day of December, 1888, before any of said goods 
had beeu removed from said hotel, including all of the 
goods that were in use by the parties of the second part 
and one 8. Y. Hill, except the goods hereinafter named. 
And we further agree that at the time said Nicholls brought 
said suit in the district court in replevin against E. C, 
Barnes et al. that he had a valid lien upon all of the 
goods in said hotel and that his lease was a valid lien and 
chattel mortgage on said goods, and that said lien had not 
been satisfied at the time said suit was begun in the district 
court against parties of the second part, S. Y. Hill et al. 
All claim for damages on bond for injunction in any case 
now pending is hereby waived by parties of the second 


part. 


“Dated January 19, 1889. 
“Epwarp C. BARNES. 


“Cynraia J. BARNES.” 


That he turned over the goods and paid the money pro- 
vided for in said paper; that after the Barneses moved out 
of the hotel on the 25th of December, 1888, plaintiff did 
not and could not rent it all until towards spring; that he 
rented it one month at $50; that after that it stood idle 
quite a time and he then rented it for a small sum; then 
it stood idle about three months; that he received $170 in 
rent from the other tenants that were in there during the 
remainder of the term the Barneses had leased the house. 

An inventory of the property replevied in the case by 
C. F. Davis, sheriff, A. N. Barnett, deputy, W. A. Ryan, 
and W. F. Baker, appraisers, was here offered and re- 
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ceived in evidence. Plaintiff continuing, testified that he 
had received the money under the lease up to the 25th of 
December, 1888. 

W. E. Ryan was sworn as a witness on the part of the 
plaintiff and testified that he was a furnitnre dealer and 
undertaker; that he was one of the appraisers in this case ; 
that he was acquainted with the value of household goods 
and the value of furniture more than of dishes or stoves. 
He was asked the value of the goods appraised, and repliecl. 
that the papers would show for themselves; that the valua- 
tion there was placed upon them he considered correct. On 
cross-examination he stated that he recollected selling certain 
goods to Mrs. Barnes. A paper is handed to witness and 
he is requested to examine it for the purpose of refreshing 
his memory. Witness stated that he sold Mrs. Barnes that 
bill of goods. He was handed another bill and asked if he 
sold ‘that to her also. He auswered, “Yes.” Being re- 
quested to find said property on the appraisement, he an- 
swered: “Well, here it is, appraised at $20; it is an imi- 
tation cherry bedroom set; I sold it to her at $30; a few 
mouths before it was first-class and brand new; they were 
moved about and hauled back and tumbled in the door 
and trampled in the dirt, and of course they were not 
worth as much as when we sold them.” Sold them one 
of these bills of goods November 24, 1888, and the other 
August 17, 1888. They were both new. Appraised a 
certain antique ash bedroom suit at $18; I sold it to her 
on the 24th of August, 1888, at $30. Appraised a certain 
woven wire—three-woven wire springs at $2 apiece, $6 ; 
she paid $10 for them. Appraised two cotton-top mattresses 
at $1 apiece; sold them to her at $3.50 apiece, but they 
were muddy and trampled all over. Appraised four an- 
tiqne oak extension tables at $30; she paid $50 for them. 
Appraised one dozen high back chairs, cane seats, at $12; 
sold them to her at $24. Appraised two sets of six per- 
forated chairs at $2.50 per set; sold them to her at $5 or 


204 NEBRASKA REPORTS. [ Vou, 32 


Nickolls v. Barnes. 


$6 a set. Appraised one painted set of eight pieces at $20; 
sold them to her at $35. The pillow sheets, carpets, etc., 
were appraised at a lower rate than these; I thought they 
were second-hand, and they were appraised lower. Mr, 
Baker and myself took them in as small lots as possible 
and took their cash value under the hammer, as near as 
we could. They were appraised under the hammer.” 
This witness’s testimony was corrobrated, in the main, 
by W. F. Baker, also a witness on the part of the plaintiff. 
H. J. Dobbs was sworn as a witness for defendants, and 
testified that although he had been sued as a defendant in 
this case, and had answered as such, that in point of fact 
he had no interest whatever in the case, nov had he at the 
time the property was replevied; that after the defendants 
Mr. Hill and Mrs. Barnes had quarreled, and Mr. Hill, 
as witness believes, had been turned out, he employed wit- 
ness to protect his rights in this hotel property, but, after 
some days, and witness being about to bring suit and have 
a receiver appointed, Mr. Hazlett, who was employed by 
Mrs. Barnes, came to witness and they mutually agreed— 
witness for Hill and Hazlett for Mrs. Barnes—and they 
got them also to agree to divide and pay off their debts 
and quit business; that, in addition, witness was to take 
and hold Mr. Hill’s part of the property, and Mr. Hazlett 
was to take and hold Mr. Barnes’s, until it was sold and a 
settlement had between them and the debts paid; but when 
they came to make this division the officer who attached 
the property refused to let anything be done or allow any- 
thing to be moved until Mr. Hazlett and witness signed a 
reccipt to him, in which they agreed to account to him for 
the property in case the suit was prosecuted and decided 
in favor of the plaintiffs in the action, and then he allowed 
them to take the property and go. Witness never had 
possession of the property that fell to Hill in that case, and 
he never saw it that he knows of. No demand was ever 
made on witness. The officer served him with the papers 
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a day or two after he had taken and stored it in this room, 
and witness thinks Mr. Hill had a key to the room where 
the property was stored. 

Mrs. C. J. Barnes was sworn and examined as a witness 
for the defendants. She testified that she is one of the de- 
fendants in this case; that she is acquainted with the 
plaintiff and that Mr. Hill was co-defendant; that E. C. 
Barnes, also her co-defendant in this suit, is her husband ; 
that she knows A. G. Whitney; that she had some busi- 
ness relations with him last summer a year ago, with refer- 
ence to the hotel called the “Fantial Cafe”; that Mr. 
Whitney had opened the place as a restaurant and that 
witness went into partnership with him in the first place 
about the 5th of September, 1888; that she remained in 
partnership with Mr. Whitney about two weeks, then “we 
bought him out”; we were there from September to the 
25th of December ; that Mr. Hill wasa partner “of ours” ; 
he bought a half interest “of mine”; that witness did not 
know what interest her husband would have; that what 
was there was hers; witness owned the property. The 
following continuation of her examination I quote from 
the record : 

Q. Now let us go back a little to the time you made the 
bargain with Mr. Nicholls about the renting of the prem- 
ises; you may state what that bargain was. 

A. In the first place, when we went in there we talked 
with Mr. Whitney and he said he had the place rented and 
we moved in with him. It did not take very long to find 
out what kind of a man he was, and he didn’t have the 
property rented at all, and I wouldn’t live in there with 
him, and so we bought him out. 

Q. Mrs. Barnes, did you read this lease when you 
signed it? 

A. It was partly read to me; I undertook to read it, 
but I was in a hurzy and I asked Mr. Nicholls to read it 
and he read a part of it, but he did not read it all. 


206 NEBRASKA REPORTS. [ Von. 32 


Nickolls v, Barnes. 


Q. What part did he not read out ? 
A. What he calls a renter’s lien; that part he did not 


read to me—or Jandlord’s lien. 
* * * * * * * 


Q. Just state to the jury what you knew about that 
clause being in that lease, and if when you signed that 
lease you knew you were putting a chattel mortgage upon 
all the property in that building? 

A. No, sir, I never heard of the landlord’s lien; we 
have leased our own property, and leased to and from other 
parties, and I never heard of such a thing. I know a lit- 
tle too much to sign a chattel mortgage on all I have in 
the house for such a business as was there, I think I do. 
* * * * * * * 

Q. When did you first learn that he claimed to have a 
mortgage on your property for the rent not yet due? 

A. About two weeks before we came out of the hotel. 

Q. How did you learn that? 

A. Mr. Hill learned it somewhere; and I said it was 
not so, and then he went and brought me the lease and 
showed me. 

* * * * * * * 

Q. Just state the circumstances under which you came 
to sign this lease? 

A. Well, we leased the property for a year so that we 
could have the use of it for a year, and I supposed it was 
a common lease; that is all I ever knew about it. 

Q. Do you remember the time you signed it? 

A. It was a few days after we bought Whitney out. 

Q. Do you know why Mr. Nicholls did not sign this 
lease at that time? 

A. No, sir, I do not. 

* * * * x * * 

Q. By the court: Did you sign that paper of your own 
free will, or was it under compulsion? 

A. No one made me sign it. 
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Q. Do you know anything about any property being 
unloaded into your hotel on the 24th of December, 1888? 

A. It was unloaded on the 25th, the morning of the 
25th; Christmas morning. 

Q. Did you know anything about it? 

A. Yes, sir. 

Q. Was it on the morning of the 25th or the morning 
of the 24th that your piano was brought back? 

A. It was on the morning of the 25th, 

Q. Where was it put? 

A. In the office. 

Q. Was it carried upstairs and put back where it was 
taken from? ; 

A. No, sir; it was taken from the parlor and put back 
into the office. 

Q. Who put it in the office? 

A. Mr. Nicholls had his drayman and a policeman. 

Q. Did Nicholls, when he put it in there, claim to have 
any interest in the piano or other property? 

A. Yes, sir. 

Q. What claim of ownership did he have? 

A. The lien, he said; the landlord’s lien. 

Q. What did he do towards guarding’ the property ? 

A. He placed a man in the office there who stayed there 
night and day, and he had a couple of men around the 
house—one at the back door all night; he was there when 
any one went out. 

* * * * om * * 

Q. State whether it did interfere. 

A. Yes, sir, he had the back and front door locked a 
couple of days. 

Q. Who locked the doors? 

A. I believe a constable; I don’t remember who he did 
have do it. 

Q. Just state when did he have the doors locked. 

A. Christmas morning; they were locked some time 
during the forenoon. 
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Q. When did he have the back door locked? 

A. He had them all locked at the same time. 

Q. Were they locked all day Christmas? 

A. Yes, sir. No, not all day; they were locked till 
Lawver Hazlett told me to unlock them. 

Q,. You went and consulted Mr, Hazlett? 

A. Yes, sir, 

Q. What did you do after you consulted Mr. Hazlett? 

A. We unlocked the doors, 

Q. What time did you commence to move the property 
out of there on Christmas day? ~ 

A. I think it was about 7 o’clock in the evening. 

Q. Now just tell the jury how you came to move it at 
that time. ; 

A. We were invoicing all day from early in the morn- 
ing, and as soon as we got through invoicing we began 


moving after we divided it up. 
* * * * * * * 


Q. How many rooms were there in that house that was 
furnished and fitted up as bedrooms? 

A. There were six. 

Q. Was there any other rooms besides these six that 
was fitted up as bedrooms? 

A. No, sir, only the downstairs rooms that we used for 
our own use. 
_ Q. Did you have the parlor upstairs? 

A. Yes, sir. 

Q. Was that fitted up with furniture? 

A. Yes, sir. 
_ Q@. What was the character of most of your furniture 
that was partnership furniture and used in the hotel there? 

A. Bedroom furniture, carpets, dishes, dining tables, and 
things that are used in such a place. 

Q. About when was the most of it bought? 

A. The principal part of it was bought in September, 
new. 
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Q. That you bought of Whitney, do you know when 
that was bought? 

A. All we bought of him was new two weeks before. 

* * * * * * * 

Q. Do you know what the property was worth at the 
time you moved out and divided up the partnership prop- 
erty? Just answer yes or no. 

“A. Yes, sir, I think I do. 

Q. What was it worth? 

A. Between thirteen and fourteen hundred dollars, 

Q. Who owned that property. 

A. I owned one-half and Mr, Hill the other. 

Q. At the time you sold out to Hill what did he pay 
you for the half of it? 

A. Five hundred and thirty dollars. 

Q. That was a cash payment? 

A. Yes, sir. 

Witness’s attention was called to certain papers marked 
“ Exhibits A, B, C, and D,” which she identified as a bill 
of sale, which bill being introduced in evidence appeared 
to be a bill of sale and partnership whereby C. J. Barnes, 
on the 18th day of October, 1888, in consideration of the 
sum of $515, the receipt of which he acknowledged, bar- 
gained, sold, and delivered to Smith Y. Hill the undivided 
one-half of all personal property contained in the schedule 
thereto attached, located in the building numbered 211 
Court street, Beatrice, as well as an equal copartnership 
in the business of running a restaurant and hotel at the 
above named place, ete. Then follows a list of articles of 
furniture, dishes, and other personal property, amounting 
to § . 

Witness’s examination being continued, she testified that 
‘this property “was worth very near what it was when we 
put it in there ;” it was new and had been used only about 
two months. The testifying defendant here identified the 
articles contained in the bill of Ryan Brothers, consisting 


16 
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of articles of furniture with their value, amounting to 
$145.75; also another lot of furniture received by defend- 
ants from said Ryan Brothers with prices attached to each 
article, amounting in the aggregate to $122. She testified 
that the articles embraced in Exhibit “C” were in her 
opinion worth at the time of the taking, $125, and that 
the other bill was in her opinion, worth at that time $100. 
She also testified that the articles embraced in the second 
bill of Ryan Brothers were taken under the writ of re- 
plevin ; also that the articles contained in the bill of Ryan 
Brothers, marked Exhibit “C” were also taken under the 
writ of replevin. Here witness stated that she was ac- 
quainted with the value of the parlor furniture which she 
had at that time, and that it consisted of seven pieces; a 
parlor set of green plush, and that it was worth $90 ; that 
she had a considerable number of chairs in the hotel be- 
sides those she bought of Ryan; that those not included 
in her estimate of twelve cane chairs and the twelve per- 
forated seat chairs which she bought of Ryan Brothers,. 
those not estimated in her former previous estimate, were 
worth seventy-five cents apiece. 

Counsel here requests witness to take the inventory made 
between herself and Mr. Hill, and to take it item by item 
and state what each article was worth at the time they were 
seized in this replevin suit. To Mr. Kretsinger she said 
that the inventory was made by hersclf and Mr. Hill to- 
gether; that part of it was in Mr. Barnes’ handwriting. 
Witness, in further answer to question, gave the name, 
number, quality, and value of a long list of articles from 
said inventory. 

Upon cross-examination she also stated that all of the 
above property given by her was partnership property, on 
the 26th day of December, 1888, it was owned by herself 
and Mr. Hill as partners. ; 

The defendant Smith Y. Hill was also sworn and ex- 
amined as a witness on his own behalf, and stated that he 
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bought his interest in the goods from, and was running 

the hotel in partnership with, Mrs. C. J. Barnes; that 

from her he bought a half interest in the goods and _busi- 

ness and that he dealt with her entirely ; took a bill of 
sale from her at that time for the half interest in the 

goods; that the bill of sale contained an inventory of the 

goods at that time of what was then in the house. Coun- 

sel hands Mr. Hill defendant’s Exhibit “ B,” and asks him 

whether that is the inventory of the goods that was taken 

there at the time he bought in. He answered, “That is 

the invoice,” and the bill of sale from Mrs. Barnes to wit- - 
ness, and that he purchased the property, including two 

bills of Ryan Bros. that are here, that are not in the invoice, 

except that portion of them which was paid; the unpaid 

portion witness paid to Ryan Bros.; there was a little 

over $200 unpaid which he afterwards paid to Ryan Bros. 

aud Baker. 

Mr. Hill contradicted and denied the testimony of the 
witness Whitney, and also that of Mr. Nickolls, in regard 
to having conversation with him and warning him not to 
buy in with Mrs. Barnes; also that of Nickolls in regard 
to the conversation which Nickolls stated took place be- 
tween them previous to Hill buying in, but stated that 
when he was talking of buying in, he went to Nickolls and 
told him that he was talking of buying a half interest in 
it, and he said, “ You can’t do it, I have got them tied up so 
they can’t sublet the lease,” and says I “have you got them 
tied up so they can’t take a partner?” and he gave himself a 
kind of a jerk, and he said, “ You come around in two hours 
_ and I will tell you;” that he went up to his office in two 

hours and he was away; afterwards that he met Nickolls 
‘on the street by the National Bank and said, “ Nickolls, 
have you come to a conclusion about that?” and he said, 
“Tt is all right, go ahead, go ahead.” That Nickolls 
never told him at any time that he had a mortgage on the 
property; that he (Hill) first learned of the mortgage on 
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the property after McGee & Co. commenced the attach- 
ment suit in December, when Frank Morrison told him; 
that he (Hill) then went and told Mrs. Barnes. Mr. Hill 
further testified that to the best of his knowledge there 
was $60 worth of goods placed in the house after he bought 
in; that everything was paid up when he took possession, 
and those were goods purchased subsequently; that there 
were $200 worth of goods which had been bought from 
Ryan Bros. and Baker, but which had not been paid for. 
Mr. Hill testified that he paid for these $200 worth of 
‘ goods, and in addition thereto, the amount of $60 for other 
goods, and that all these goods included in both amounts 
were in the house and replevied by the plaintiff; that he 
was acquainted with the value of the goods that were re- 
plevied ; that his half of them was worth about $640 to 
$650; that the total value of the partnership goods was 
about $1,300; that no demand was made on him by the 
plaintiff for these goods. He further stated that the most 
of the goods were new, and just out of the store only a 
short time when he went in there and they were kept in 
good condition while he was there; in good condition—his 
half of them; when he stored them he took pains to prop- 
erly. store his part of them; they were stored carefully 
so as not to damage them. 

L. E. Wheeler was sworn as a witness on the part of 
the defendants, and stated that his business was that of 
keeping a hotel; had lived in Beatrice about ten years; 
was acquainted with the parties; that he assisted in mak- 
ing the inventory preparatory to the division of the goods 
between Mrs. Barnesand Mr. Hill; just before the defend- 
ants commenced moving the property witness divided the, 
property, as nearly even as possible, and gave each party a 
share of certain kinds of goods, and tried to give them an 
equal share of the bed-room sets ; that he made an appraise- 
ment as he went along and took notes of the property so 
that he could testify as to its value; that in his opinion 
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each share of the property as divided by him was worth 
something over $625, from that to $650, the whole of it 
worth about $1,300, possibly a little more or a little less ; 
that the majority of the furniture was just as good as new 
—as it was in the store; the bed-room sets, carpets and bed- 
ding, most of it was new; the bed-room sets were all new, 
except one or two; the tables were new and all of the best 
quality; the chairs were new and very expensive, that is 
the dining-room chairs, thinks they sold at $36 a set; the 
dishes were good and the silverware was good. Witness 
has had a good deal to do with the handling of such prop- 
erty, and knows the value of such goods; has been an 
auctioneer a good many years and as such has sold large 
amounts of that kind of property. 

Mrs. Barnes, being recalled on the part of the defend- 
ants, testified that neither Mr. Nickolls, the plaintiff, nor 
any one for him, ever made any demand on her for the 
rent. Counsel handed witness a paper and asked her to 
look at that appraisement and give the value of the prop- 
erty. She stated that she knew about those goods; that 
they were part of the goods taken from her by the plaint- 
iff in this action. 

By the Court: Do you know those goods named in that 
memorandum were goods you had in your house and be- 
longing to you and Mr. Hill? 

‘Witness answered: “Yes, sir, I helped the constable 
make this memorandum out and named the goods to him, 
and know that they are the same goods that were taken by 
the plaintiff in this action of replevin.” She stated they 
were twelve high-backed dining-room chairs, $24; they 
are appraised at $12 here. Twelve perforated chairs, $14; 
here it is $12. Three eight-foot tables and one ten-foot; 
they were worth $50. Three cane-seated chairs, they were 
worth $10, they are valued at $5; one stove worth $14, 
valued at $4 here; one side stand, $3; one show-case, $7; 
one mirror, $8; one office clock, $7; that the valuation 
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here given by witness was a fair value at the time they 
were taken; that there was no demand made on her by the 
plaintiff or any one else in his behalf for the property 
which he took in this action. 

The following instruction was given by the court at the 
request of the plaintiff, who excepts to the addition thereto 
made by the court: 

The court instructs the jury that if you find that Hill 
bought a half interest in the goods and chattels in dispute 
after he had knowledge of Nickolls’ chattel mortgage, or 
after said chattel mortgage was filed with the county clerk, 
Hill cannot recover in this case, and you will find for the 
plaintiff. 

Court adds: Unless you further find from the evidence 
that at the commencement of this action the plaintiff had 
no subsisting lien or mortgage against the goods purchased 
by defendant Hill. 

The following instructions were given by the court at 
the request of the defendants, to which the plaintiff ex- 
cepted : 

I. The court instructs the jury that the chattel mort- 
gage clause in the writing, purporting to be a lease between 
plaintiff and defendants Barnes, provides that “upon the 
non-payment of the whole or any part of said rent, at the 
time when the same is above promised to be paid, etc., the 
said parties of the first part may, at his election, foreclose 
as a chattel mortgage for rent due, and declare this lease at 
an end and recover possession.” This provision limits the 
plaintiff’s right to foreclose the mortgage for rent due, only 
whether plaintiff was entitled to possession of the property 
described in the chattel mortgage depends on whether there 
was rent due at the time hedid so. If there was rent due 
he had such right, and if not he bad no such right. 

II. The court instructs the jury that if they shall find 
from the evidence that no rent was due the defendant when 
be commenced this action, then he cannot recover herein, 
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for the commencement of this action was an election on the 
part of the plaintiff to terminate a lease, and he cannot re- 
cover for rent not due when he by this act terminated the 
lease. 

III. The court instructs the jury that the defendants, 
J. L. McGee & Co., having attached a portion of the prop- 
erty in controversy before the commencement of this action, 
and proceeded to judgment in their attachment suit, on 
which was issued an order of sale for the property by them 
attached, if you shall find enough of the property in 
controversy in this action, to which the plaintiff Nickolls 
was not entitled to the possession at the commencement of 
this action, to satisfy said order of sale, then J. L. McGee 
& Co. will be entitled to a verdict for the full amount ard 
for their said order of sale, and interest thereon at sevzn 
per cent to this date, provided the property attacked 
amounts to that sum at its fair value. 

IV. The court instructs the jury that if you shall find 
from the evidence that the plaintiff, before any rent was 
due him, took possession of the building leased to defend- 
ants, or of a portion thereof, in such a manner as to inter- 
fere with the defendant’s use and occupation of the same, 
then this would be a violation of the contract on his part, 
' and would excuse the defendants from paying any more 
rent for said building under said contract, provided they 
vacated the same within a reasonable time thereafter. 

V. The court instructs the jury that in case you find 
the issue in this case for the defendants, it will be necessary 
for you by your verdict to adjust the rights of the several 
defendants; that neither the defendant Charles Moschell 
or Hugh J. Dobbs have or claim any interest in or owner- 
ship of the property in dispute, and in your verdict you 
cannot assess any damages to said defendants for the prop- 
erty taken; that since the commencement of this action 
the defendants Barnes have sold and released all their 
right and interest in and ownership of the property in 
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dispute, and in your verdict you cannot assess any dam- 
ages to defendants Barnes for the value of the goods 
taken. 

As to defendants McGee & Co., should you find the is- 
sues for defendants, you will assess the value of their in- 
terest in the goods replevied at such sum as by the evi- 
dence they may be entitled to, not exceeding the sum of 
$87.90, provided the goods attached amount to that sum, 
with damages for the lawful detention of property; and as 
to defendant Hill, the court instructs you that should you 
find all the issues for the defendants, then the interest of 
said defendant Hill in the goods replevied would be the 
value of one-half the entire stock of goods taken, after de- 
ducting from the total valuation of the goods taken, the 
value of the interest of McGee & Co., and you should, by 
your verdict, determine the value of the interest of said 
Hill in said goods, and also determine the amount of dam- 
ages said Hill has sustained by reason of the unlawful de- 
tention of such property. 

VI. The court instructs the jury that as a matter of law 
where rent is payable at stated periods in advance, the 
lessee or tenant has the whole of the first day of that 
period in which to pay such rent. 

Thereupon, the court upon its own motion delivered 
the following instructions, to which, also, the plaintiff ex- 
cepted : 

I. The court instructs you that this is an action of re- 
plevin, brought by this plaintiff against these defendants 
for the recovery of a quantity of household goods, of which 
he claims to be the owner, or to have a special ownership 
of, by virtue of a certain lien or mortgage given him by 
the defendants E. C. Barnes and C. J. Barnes. 

II. The court further instructs you that the considera- 
tion for which this lien or mortgage was given by the de- 
fendants Barnes to plaintiff, was to secure certain rents 
agreed by said Barnes to be paid to plaintiff. 
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III. The court further instructs you that the nature and 
purpose of an action in replevin is for the recovery of 
specific property, and that to entitle the plaintiff to recover, 
two things are necessary, to-wit, the plaintiff must either 
be the owner of the property in qnestion or he must have 
a special property, in the same, and he must be entitled to 
the possession thereof at the time of the commencement of 
this action, and the defendants must have either wrongfully 
and unlawfully taken the property, or they must have 
wrongfully detained the same after a lawful taking. 

IV. The court further instructs the jury that under the 
instrument called a mortgage in this case, the plaintiff’s 
right to the possession of the property in controversy was 
dependent upon the fact that there was rent due and un- 
‘paid. 

V. The court further instructs the jury that the com- 
mencement of this action was an election on the part of 
the plaintiff to declare the lease or contract of rental at an 
end. 

VI. The court further instructs the jury that if you 
shall find from the evidence that the plaintiff, at the time of 
thecommencement of this action, was the owner of the goods 
in controversy, or that he had a special ownership in the 
same, and that he was entitled to the immediate possession 
of the same, then your verdict will be for the plaintiff. 

VII. But if, upon the other hand, you shall find from 
the evidence that the plaintiff was not the owner of the 
goods in question, nor had a special interest in the same or 
that he was not at the commencement of this action en- 
titled to the immediate possession of said goods, then you 
will find for defendants, and assess their damages at such 
amount as you shall find from the evidence was the value 
of the goods at the time they were replevied and taken 
from the defendants. : 

VIIL. The court instructs you that defendants have not 
introduced any evidence to establish a claim for damages 
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for the wrongful detention of the goods in controversy ; 
you cannot find to exceed five cents for the wrongful de- 
tention of the goods by the plaintiff, in addition to the 
value of the goods, if you find the issue in favor of the 
defendants. 

The following instructions by the plaintiff were refused : 

I. The court instructs you that the filing of the chattel 
mortgage by plaintiffs was notice of plaintiffs’ rights to 
all the world, and that neither defendants Hill nor McGee 
& Co. have any right to the property that can interfere 
with plaintiff, if their right accrued after such filing of the 
chattel mortgage, or after they had notice of the existence 
of such chattel mortgage of the plaintiff. 

II. The court instructs you that in all cases of leasing, 
to show asurrender, a mutual agreement between the lessor’ 
and the original lessee that the lease is terminated must 
be shown. In this case it must be clearly proved that 
Barnes assented to the termination of the term of the lease, 
and that Nickolls and Barnes mutually agreed to a sur- 
render of the term, and that both Nickolls and Barnes 
agreed that the lease should end and rent stop December 
25, 1888; unless you do find that there was such a mutual 
agreement, you will find for the plaintiff. Plaintiff to re- 
lease them from their lease. Court adds, or did some other 
act that operated as a termination. 

III. As to what would amount to an acceptance on the 
part of plaintiff of a surrender of the lease and his right 
thereunder, I instruct you that his acceptance of the key 
’ after defendants had vacated the premises, and a re-entry 
by himself and leasing the premises to other tenants during 
the term, would be no presumption that the plaintiff had 
released defendants from their lease. He would have a 
right to rent the building, because if rented, it is so much 
‘saved to the first tenants. 

There must be something more on the part of the plaint- 
iff to constitute a release of defendants and a surrender of 
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the lease, and on this branch of the case the burden of 
proof is on the defendants to show that the plaintiff agreed 
to release them. 

The question as to whether the instrument given in evi- 
dence as a lease or chattel mortgage was or was not void by 
reason of not having been signed by the lessor or mort- 
gagee, will be considered as sufficiently raised by the plaint- 
iff’s exception to the addition made by the court to the first 
instruction given at the request of the plaintiff. 

By this addition to the instruction, the court told the 
jury, in effect, that they might find from the evidence that 
at the commencement of the action the plaintiff had no 
subsisting lien or mortgage against the goods purchased by 
defendant Hill. By reference to the body of this instru- 
ment, as hereinbefore copied, it will be seen that by its 
terms the defendants, the Barneses, being the parties of the 
second part to said instrument, agree to pay the party of 
the first part as rent for the said premises the sum of $690, 
payable as follows: Fifty-five dollars cash down, fifty-five 
dollars on the 25th day of September following, and fifty- 
five dollars on the 25th of each and every month for the 
first six months, and to pay sixty dollars on the 25th day 
of each and every month during the last half of the afore- 
said year. It is in evidence that the defendants paid the 
rent, all that the plaintiff claimed, in advance up to the 
25th day of December. During all this time they occupied 
the prefhises, had they not paid the rent plaintiff would 
have had a just demand and right of action against them 
fur use and occupation, regardless of the question of the le- 
gality and binding force of the instrument we are now con- 
sidering. The evidence is further clear that the defendants 
gave up and left the premises, or, in the language of the 
plaintiff, “pulled out,” on the 25th day of December. The 
liability of defendants to the plaintiff for rent after that date, 
there being no use or occupation of the premises on the 
part of the defendants, must depend upon the binding force 
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of the instrument. The instrument purports on its face to 
be a deed inter partes, the plaintiff being the party of the 
first part; by it the plaintiff, as party of the first part, pur- 
ports to create an estate, a leasehold estate, in the parties 
of the second part in consideration of their covenants, which 
come later. This could only be done by the proper exe- 
cution of this instrument by said party, which never was 
executed, nor does it purport to be, by him. Hence it 
need scarcely be said that such !casehold estate in the de- 
fendants, the Barneses, never was created, and it therefore 
follows that their occupancy of the premises was as tenants 
at will or by sufferance, and that they were only liable for 
rent for the time they actually occupied them. (Swatman 
v. Ambler, 8 Exch. [Eng.], 72; Pitman v. Woodbury, 3 Id., 
3; Cromelien v. Thiess, 31 Ala., 412.) 

If, then, by reason of the failure of the plaintiff to exe- 
cute this instrument as a lease, the defendants failed to 
give the consideration for which they agreed to secure the 
plaintiff in the payment of the rent, the instrument is cer- 
tainly void as a chattel mortgage. In saying this I pass 
no opinion upon the effect in law of such an instrument if 
duly executed by both parties. Therefore the court did not 
err in thus altering the instruction given, and it would have 
been error on the part of the court to have given the in- 
struction as requested by the plaintiff. 

The several instructions given at the request of the de- 
fendant, and the giving of which is assigned for error, 
were called for by the facts produced in evidence by the 
plaintiff and defendants. 

As to numbers 1 and 2 of such instructions, the law 
there given by the court to the jury follows as a matier of 
course; the law above stated is applicable to the change by 
the court of plaintiff’s first instruction. 

Number 3, given at the request of the defendants, ap- 
plies to the question raised between the attaching creditors 
of the defendants and the plaintiff, and from what we 
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have said, it follows that the plaintiff, having no legal 
lien upon the goods of defendants, they were liable to at- 
tachment on the part of their creditors, and the instruc- 
tion was properly given. 

As to number 4, we liave seen that the defendants ceased 
to occupy the building in question on the 25th of 
December, and there was no rent due under the terms of 
the void lease until the expiration of that day. There 
was evidence before the jury, though probably not con- 
tained in our copious extracts from it, that before the ex- 
piration of that day, and consequently before any rent was 
due the plaintiff, he took partial possession of the prem- 
ises for the purpose of storing goods. The facts appear 
to be that: the defendants, the Barneses, having sold out 
one-half of the hotel furniture as well as one-half of their 
right of possession, whatever that may have been, to the 
defendant Hill, and they having failed to get along to- 
gether as partners, had, on or shortly before the said 25th 
of December, agreed to divide the hotel furniture and 
goods and cease to occupy the hotel, and in pursuance of 
that agreement had divided up the property and moved 
the whole or a part of it out of the house, and that some 
time in the night of the 25th, whether before or after 
midnight does not seem to be clearly established, the 
plaintiff seized the whole ora portion of said goods, either 
under proceedings in replevin or otherwise does not clearly 
appear, and brought them to the hotel and stored them 
there and set a man to watch them and see that they were 
not carried away by the defendants or any other persons. 
It is the evidence of these facts that must apply to instruc- 
tion number 4, given at the request of the defendants. I 
pass no opinion upon that instruction further than to say 
that the verdict will not be disturbed by the reason of the 
giving of it. The instruction numbered 5 was necessarily 
given to instruct the jury in their duties as regards the 
several parties to the suit, and there was no error in its 


giving. 
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Instruction number 6 of this series, although complained 
of in the petition in error, is not discussed in the brief, 
and is believed to have been correctly given. 

Plaintiff in error complains of all these instructions 
that they were not based upon the evidence in the case. I 
do not think this objection to be well taken, but the space 
at my disposal will only permit of my referring generally 
to the evidence as herein set out as the ground of my be- 
lief. The argument of counsel for plaintiff in error on 
this branch of the case assumes that the paper introduced 
in evidence, which is sometimes termed a chattel mortgage 
and sometimes a lease, was an executed and perfect instru- 
ment. If I believed him to be correct in this assumption 
I would quite incline to agree with him in his conclusions; 
but as I have already stated, that instrument not having 
been executed by the lessor or mortgagee, and as it purports 
by its terms to grant a leasehold estate in the premises, 
must be considered void and is so held. Therefore these 
charges of the court, and especially number 5, wherein the 
court tells the jury that the commencement of this action 
on the part of the plaintiff was an election on his part to 
declare the lease or contract of rental at an end, while pos- 
sibly not strictly and technically correct, yet, considering 
the void character of the instrument relied on as a contract 
of rental, will not be held as unjust to the plaintiff in er- 
ror nor sufficient to demand a reversal of the judgment. 

Again, counsel contends that these series of instructions 
were erroneously given for the reason that they are incon- 
sistent with instruction number 8, given on behalf of the 
plaintiff. That instruction is not set out here for the rea- 
son that having been given at the request of the plaintiff 
in error, its giving was not excepted to by him nor assigned 
for error. I here copy the said instruction : 

«‘-You are instructed that the paper offered in evidence 
by the plaintiff, signed by Mr. and Mrs. Barnes, made 
about January 19, 1889, was a ratification of the other in- 
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strument of September 5, 1888, and a complete settlement 
and accord and satisfaction by and between the plaintiff 
and Mr. and Mrs. Barnes of all their property rights in- 
volved in this action, and Mr. and Mrs. Barnes cannot 
avoid their signatures of said instrument of September, 
1888. Neither can any of the defendants insist that the 
signatures of Mr. and Mrs. Barnes to either of the said 
instruments are not binding on Mr, and Mrs. Barnes, but 
you are instructed that such signatures are binding on the 
parties who made the signature.” 

The Barneses having settled with the plaintiff and 
executed and delivered to him the release dated January 
19, are of course bound by their signatures to it; but 
neither of the other defendants were so bound, their rights 
having accrued before the execution of said instrument. I° 
cannot conceive that the trial court, in giving the instruc- 
tion, could have intended to give the signature of the 
Barneses any such retroactive effect as to the other defend- 
ants; if it did, while the instruction would be somewhat 
inconsistent with the other instructions, its giving would 
not be reversible error, as even with it before the jury no 
other verdict could have been given. 

The series of instructions given by the court on its own 
motion are believed to be free from error and to correctly 
present the case to the jury. Plaintiff in error also com- 
plains of the refusal of the court to give instructions num- 
bers 1, 2, and 3, as herein copied. After what has been 
said, it is unnecessary to repeat that the theory upon which 
the instructions were asked is believed to be false, and that 
no error was committed in refusing them. The judgment 
of the distriet court is 


AFFIRMED, 


THE other judges concur, 
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MarsHaLtL A. THURMAN V. STATE OF NEBRASKA, 
[FILED JUNE 30, 1891.] 


1. Criminal Law: Motives NEED Not BESPECIFICALLY PROVED. 
If the criminal act charged, and the criminal agency of the pris- 
oner, are shown beyond doubt by direct or circumstantial evi- 


dence, held, that it is not required that there be specific proof of 
motives. 


: INSANITY: INSTRUCTIONS as to the criminal responsibil- 
ity of parties laboring under insanity and insane delusions, ex- 
amined, considered, and held to be correctly given. 


: Error: Wasver. Held, That error of trial not excepted 
to, nor assigned on the motion for new trial, in the court below, 
will not be considered as reversible error on review. 


4. 


: THE EVIDENCE examined, and held to sustain the verdict. 


Error to the district court for Johnston county. Tried 
below before Broapy, J. 


Daniel F, Osgood, for plaintiff in error, cited: People v. 
Sweeney, 22 N. W. Rep. [Mich.], 50; Curry v. State, 4 
Neb., 545; Marion v. State, 20 Neb., 233; State v. Kegan, 
62 Ia., 106; 2 Thompson, Trials, 1695. 


William Leese, Attorney General, contra, cited cases re- 
ferred to in opinion. 


Coss, Cu. J. 


On May 9, 1889, the plaintiff in error was indicted by 
the grand jury for shooting with intent to kill, on Jan- 
uary 26, 1889, in said county, one Thomas B. Parker. He 
was tried and convicted at the May term, 1889, of the dis- 
trict court, and sentenced to the penitentiary. This: sen- 
tence was reversed on error October 19, 1889,.for the 
incompetency of a juror impaneled in the case (27 Neb., 
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628), and further proceedings ordered in the court below. 
He was again tried to a jury and convicted November 19, 
1889, and sentenced to aterm of three years in the peniten- 
tiary. To reverse this sentence, on a petition in error, the 
following causes are assigned : 

1. The verdict is not sustained by sufficient evidence, 
and is contrary to law. 

In support of this objection, it is argued that there is no 
evidence of any motive of the prisoner to commit the of- 
fense charged, but that he was wholly friendly to Parker, 
and could have had no reasons for suspecting that Parker 
had any money, or anything else that it would be any ad- 
vantage for him to obtain, by committing the murder. 

It may be answered to this objection, that the court in 
its instruction No. 2 told the jury correctly, that “ The 
law presumes that a person intends the natural and proba- 
ble consequences of an act willfully and purposely done, 
unless the evidence shows to the contrary.” 

The case of Curry, 4 Neb., 545, cited by the counsel, is 
not applicable, because its instruction to the jury carried the 
presumption beyond the result of the act done, while the 
instruction cited covers the actual result and no more. It 
is argued that the state failed to show a motive. But is it 
necessary to show the essential impulse and mental concep- 
tion of the prisoner, which was thé actual inducing cause of 
the crime? We think that the metaphysical process is not 
demanded. If the act charged, and the criminal agency 
of the prisoner, are shown beyond doubt, even by circum- 
stantial evidence, it is not necessary that there be further 
proof of motive. (Green v. State, 38 Ark., 315 ; Clifton 
v. State, 73 Ala., 474; McLain’s Cuse, 99 Pa. St., 86; Pres- 
ton v. State, 8 Tex. App., 30; Burrill’s Crim. Ev., 314-15.) 

If no motive appears in evidence, the failure of proof is 
relied on for acquittal at the trial; but where the proof is 
such that the jury are satisfied of the guilt of the prisoner 
beyond a reasonable doubt, it cannot avail, as an error for 

17 
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the reversal of sentence, that no motive was shown by proof 
to the jury. The first error is overruled. 
The secoud error is that of the reply of the witness Suy- 
“der to the Q. What would be the probable and most uat- 
ural result of a bullet from a 32-calibre revolver in that 
part of the head? A. In this case it was recovery. It 
does not appear that the prisoner’s defense was in the least 
prejudiced by this evasive answer, but practical illustration 
of the result. The second error is overruled. 
The third error is that of giving the third instruction to 
the jury of the court’s own motion, as follows: 
“Something has been said in the instructions about in- 
sane delusions. It is not every delusion that can be cou- 
sidered an insane delusion. The delusion must be of such 
a character that if things were as the delusion imagined 
them to be, they would justify the act springing from the 
delusion. To illustrate: If a person be under the insane 
delusion that he is the Almighty himself, or is directly 
commissioned or commanded by the Almighty himself to 
shoot a particular person that the Almighty has decided 
must be shot, and is moved by such delusion alone to do the 
shooting, that would be an insane delusion, because if true 
it would justify the shooting. But if a person be under 
the delusion that some man has done him a mean trick and 
that he ought to be shof for it, and the delusion moves the 
person to shoot the man, that is no excuse on the ground of 
insane delusion, because if the fact had really been that the 
man had done the person a mean trick just imagined, it 
would not justify the shooting. An insane delusion is like 
a waking dream. The subject can be neither reasoned into 
nor out of it. It may throw some light on the application 
of the subject to this case to consider whether a conviction 
in this case would have a tendency to prevent a repetition 
of such acts.” 
It is argued for the prisoner that his is not a case of in- 
sanity where the delusion played any part; and that the 
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instruction that the criminality of the act depended upon 
where the delusion originated and tended to—if from the 
Almighty it would not be criminal, but if from the evil 
one it would be a crime, is erroneous reasoning, and that 
’ the instruction must not only state the propositions of law 
correctly, but they must apply to the case on trial. (Mar- 
ton v. State, 20 Neb., 233.) 

It is to be observed from the record that the ninth in- 
struction requested by the prisoner’s connsel at the trial, 
and given by the court to the jury, was: “That the law 
recognizes partial as wellas general insanity; that a person 
may be insane upon one or more subjects, and sane as to 
others; that he may be laboring under a mental delusion 
upon some particnlar matter, or regarding a particular 
person, and generally sane upon all other subjects; and 
that the law made no difference as regards the guilt of the 
party charged, whether the act charged was produced by 
general insanity, or by mental delusion, regarding some 
particular subject or person.” 

It is believed that the court stated a recognized rule of 
law, that the delnsion must be of such a character, that if 
the conditions aud things were such as imagined by the 
deluded party or person to be, they would justify the act 
springing therefrom. The third instruction was given in 
explanation and supplementary to the ninth instruction 
above stated, as requested by the prisoner, and is not with- 
out authority. 

The English judges answered to a parliamentary com- 
mittee on the special topic of insane delusion, “that if the 
person labors under a partial delusion only, and is not in 
other respects insane, we think he must be considered in 
the same situation as to responsibility, as if the facts with 
respect to which the delusion exists were real. If under 
the influence of his delusion he supposes another man to be 
in the act of attempting to take away his life, and he kills 
that man, as he supposed in self-defense, he would be ex- 
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empt from punishment; but if his delusion was that the 
deceased had done a serious injury to hischaracter and for- 
tine, and he killed him in revenge for such supposed in- 
jury, he would be liable to punishment.” OVhartors 
Crim. Law, 1, 37.) 

In the case of Com. v. Rogers, 7 Met. [Mass.], 500, C. J. 
Shaw held that ‘‘monomania may operate as an excuse for 
a criminal act, when the delusion is such that the person 
under: its influence has a real and firm belief of some fact 
not true in itself, but which, if true, would excuse his act ; 
as where the belief is that the party killed had au imme- 
diate design upon his life, and under that belief the insane 
man kills in supposed self-defense. A common instauce 
is where he fully believes that the act he is doing is done 
by the immediate command of God, and he acts under the 
delusive, but sincere, belief that what he is doing is by the 
command of a superior power, which supersedes all human 
laws and the laws of nature.” (See Hadfield’s Case, Ste- 
phen’s Hist. Crim. Law, 160.) 

This is the same instruction given in the present in- 
stance. 

The closing words of the third instruction of the court 
are those which counsel complain most bitterly of: that 
“Tt may throw some light on the application of the sub- 
ject to this case to consider whether a couviction would 
have a tendency to prevent a repetition of such acts.” And 
counsel proceeds to argue that “the court believed there 
was evidence of insanity, as shown by the instructions 
given; then it mattered not, if the defendant was insane, 
whether he would or would uot commit the offense in- 
stanter upon the first opportunity ; there could be no con- 
viction.” This reasoning is wrong. It is not to be in- 
ferred, from the instructions of the court, that the prisoner 
was insane, or was deluded into the crime, with which he 
was charged, by a diseased imagination; that fact was for 
the jury to f.1d from the evidence; and however weak that 
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evidence as to insanity and delusion might be, would his 
conviction, under the circumstances, tend to prevent a repe- 
tition of such acts? It was an abstract proposition in moral 
economy to be considered by the jury, in its relation to the 
prisoner, and in his relation to the public, and we can see no 
prejudicial error in the proposition. It, at least, is sugges- 
tive of doubt as to the propriety of conviction. The third 
error is overruled. 

“ Fourth—The court should have instructed the jury 
that the indictment included two offenses, one an assault, 
the other shooting with intent to kill, and if the jury did 
not find that the offense of shooting with intent to kill was 
sufficiently proven, they could convict for an assault. The 
failure to do this was error.” 

The court charged the jury on the trial with twenty- 
seven instructions, nineteen of which were those requested 
by the prisoner’s counsel, without modification. If the 
minor offense was an alternative so remote from the evi- 
dence in support of the offense charged in the indictment 
as to be overlooked by the court, it was the privilege of 
counsel to have called attention to it, and to have requested 
an instruction to the jury therein. No such instruction 
was offered. Nor was such error assigned on the motion 
for a new trial in the court below. From the evidence it 
would seem to have been an alternative that the court, jury, 
and counsel alike had neither hope for nor confidence in, 
Tt could not be considered in this court under such circum- 
stances, and is therefore overruled. The judgment and 
sentence of the district court are 


AFFIRMED. 


THE other judges concur. 
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Nickerson v. Needles. 


R. K. Nickerson vy. J. P. NEEDLEs. 
[FILED JUNE 30, 1891.] 


Review : AcTION COMMENCED IN County Court. Errors of law 
occurring at the trial will not be reviewed in the supreme court 
upon a petition from the county court to the district court ina 
civil action tried to the couty court without a jury. 


Error to the district court for Butler county. Tried 
below before Situ, J. 


Wm. M. Clark, for plaintiff in error. 


W. W. Stowell, contra, cited: Taylor v. Tilden, 3 Neb., 
339; Kellogg v. Huntington, 4 Id., 96; Rudolf v. Winters, 
7 Id., 127-8; Leach v. Sutphen, 11 Id., 528; Maxwell, 
PI. & Pr., 773-4, and notes; Ray v. Mason, 6 Neb., 101 ; 
Garner v. White, 23 O. St., 192; Morrow v. Sullender, 4 
Neb., 375; Aultman v. Howe, 10 Id., 8. 


Corp, Cu. J. 


This action was brought by the defendant in error in the 
county court against the plaintiff in error on the following 
promissory note: 

“Epe@ar, Nes., June 4, 1887. 

“On or before November 1, 1887, after date, for value 
received, I or we promise to pay to R. K. Nickerson, or 
order, two hundred and ninety dollars, at the office of 
Wm. M. Clark, Edgar, Nebraska, with interest at 10 per 
cent per annum from maturity until paid. IPf suit is insti- 
tuted on this note, we agree to pay ten per cent on the 
amount then due, as agreed, assessed and liquidated dam- 
ages for non-fulfillment of contract, the same to be allowed 
by the court, and included in the judgment. 

“NELLIE V. WOLFE, 
(P. O., Alma, Neb.) 


“O. D. Wore. 
“ Due November 1, 1887.” 
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The plaintiff in the county conrt a'leged that on May 1, 
1888, the defendant Nickersou indorsed his name on the 
back of the note, and delivered it to plaintiff, and on No- 
vember 8, 1888, payment of the note was demanded of 
the makers, which was refused, and notice was duly given 
to the indorser; that no part of the note has been paid, 
and that there is now due thereon the principal, $290, with 
interest at ten per cent from November 1, 1887, and ten 
- per cent additional upon the whole amount, for non-fulfill- 
ment of contract as expressed in the note. Service was had 
against the defendants Nellie V. Wolfe and Nickerson, 
and judgment taken against the maker by default. 

The indorser answered denying the plaintiff’s allegations, 
but admitting the execution and delivery of the note by 
the makers to the indorser, and denied signing over the 
note on May J, 1888, but set up that prior to November 
1, 1887, he assigned the note to Stout and Voorhees, as 
collateral security for the payment of $100, which was paid 
and satisfied prior to November 1, 1887, and the collateral 
security was restored; that on June 5, 1888, he sold the 
note to the plaintiff in part payment of an indebtedness of 
$560, due the plaintiff in four to six months thereafter, . 
who took the note without recourse on this defendant; that 
the consideration of so taking the note without recourse, 
was that of defendants paying the $560 before due, and 
transferring the note on that account at its face principal, 
$290, allowing the plaintiff the interest from date to ma- 
turity. 

The plaintiff replied denying the defendant’s answer, ex- 
cept as to the transfer to him of the note sued on. 

There was a trial to the county court on September 16, 
1889, with judgment for the plaintiff for $344.40, and 
$12 costs, with ten per cent interest on the judgment until 
paid. 

On October 14, 1889, the cause was taken to the dis- 
trict court on error, where it was heard on the following: 
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First—The court erred in not allowing the defendant in 
the county court to introduce parol evidence showing that 
the blank indorsement on the note sued on was without 
recourse, and was a different contract than that implied by 
law. 

Second—The court erred in rendering judgment on the 
note for the reasons stated, and because the note had never 
been protested for non-payment by payors, so as to create 
any liability against indorser. 

On February 14, 1890, there was a trial in the district 
court, The errors were overruled and the plaintiff iu 
error’s petition was dismissed, to which exceptions were 
duly taken, and the cause brought to this court to be re- 
viewed on the same grounds. 

The counsel for the plaintiff in error has submitted an 
astute, plausible, and convincing argument, were it appli- 
cable to his action, that the plaintiff in the court be- 
low must recover, if at all, upon the actual contract con- 
trolling the transfer and indorsement of the note at the time 
of its sale and delivery to the plaintiff. He insists that 
parol evidence was competent to show that the indorsement 
_ of the note, in a suit between the immediate indorser and 
indorsee, was made without recourse though not so in- 
dorsed, and that a new and different contract existed from 
that implied by the law as to the indorsement of promissory 
notes. In support of his views of the law there are cited 
thirty-five precedents and examples from the courts of 
eighteen states, And, carrying the doctrine still further, 
maintains that subsequent holders of the note, with notice 
from the indorser, might also be met by parol evidence as 
to the fact. In short, that an agreement between indorser 
and holder (indorsee), that the former should not be sued 
upon his indorsement, was upheld, upon parol evidence as 
between the parties themselves, in several actions at law 
cited as authority, 

We do not consider it important to review the acute 
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argument of the plaintiff in error, for the reason that 
errors of the county court, in the case brought here, are not 
questions to be reviewed upon the record before us. 

Tt is a well known rule that exceptions to the judgment 
of a county court upon questions of law, in the trial of a 
cause to the court without a jury, on the admission or the 
rejection of evidence, or other questions of law not required 
to be made of record in the case, cannot be reviewed in the 
district court upon assignments of error as to the rulings 
of the court below. For it is provided “that in civil actions 
before the county court, either party may appeal or prose- 
cute a petition in error in the same manner as provided by 
law in cases tried and determined by justices of the peace.” 
(Sec. 26, chap. 20, Stats. 1889.) It is also provided, that 
“Tn all cases which shall be tried by a jury before a justice of 
the peace, either party shall have the right to except to the 
opinion of the justice, upon any question of law arising 
during the trial of the cause ; and when either party shall 
allege such exception, it shall be the duty of the justice to 
sign and seal a bill containing such exceptions, if truly 
alleged, with the point decided, so that the same may be 
made a part of the record in the cause.” (Sec. 988, Code 
of Civil Procedure.) There is to be found no provision 
for the review of error on trials to a county court, or a 
justice of the peace, outside of this statute, and petitions 
in error cannot be prosecuted to the district court except in 
accordance with this statute. Decisions establishing this 
rule are found in our own reports: 3 Neb., 339; 4 Id., 965 
7 Id., 127, and 11 Id., 528. 

There was no jury on the trial of this cause, nor proper 
bill of exceptions to the ruling of the county court. The 
judgment of the district court is therefore 


AFFIRMED. 


THE other judges concur. 
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Small v. Poffenbarger. 


Mary A. Swatu v. FrRep PorreNBARGER, 
[FILED JUNE 30, 1891.]} 


1. Work and Labor: PETITION. A petition alleging that there 
is due from defendant to plaintiff, for laborer’s wages for work 
and labor doue and performed by the plaintiff for the defendant 
at her request, in the years 1886, 1887, and 1888, the sum of 
$466.55, no part of which has been paid, states a sufficient cause 
of action, although subject to a motion to make more definite 
and certain. (Tessier v. eed, 17 Neb., 105.) 


2. Witnesses: REFRESHING MEMORY. A witness who had taken 
short-band notes of certain testimony at a former trial is com- 
petent to testify to the facts in evidence from her own recollec- 
tion, while refreshing her memory from her notes, if she states 
that she does remember the testimony that the witness gave on 
the former trial. (Lipscomb v. Lyon, 19 Neb., 511.) 


Error to the district court for York county. Tried 
below before Norval, J. 


France & Harlan, for plaintiff in error, cited: As to 
the petition: McJanus v. Mining Co., 4 Nev., 15; Holgate 
v. Broome, 8 Minn., 209; Foerster v. Kirkpatrick, 2 Id., 
171; Hall v. Southmayd, 15 Barb. [N. Y.], 33. As to the 
testimony of stenographer: Seligman v. Ten Eyck, 53 
Mich., 285; People v. McKinney, 49 Id., 384; People v. 
Sligh, 48 Id., 54; Misner v. Darling, 44 Id., 4388; People 
v. Becker, 48 Id., 43. 


Sedgwick & Power, contra, cited: Tessier v. Reed, 17 
Neb., 105; Dorsey v. Hall, 7 Id., 463-4. 


Coss, Cu. J. 2 


The plaintiff brought his action in the court below in 
the following form : 
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“Tn the District Court of York County, Nebraska. 


“FRED PoFFENBARGER, Plaintiff, 
v. } Paton, 
“Mary A. Smati, Defendant. 

“The plaintiff complains of the defendant, for that there 
is due from defendant to plaintiff, for laborer’s wages, for 
work and labor done and performed by the plaintiff for 
defendant at defendant’s request, in years 1886, 1887, and 
1888, the sum of $466.55, no part of which has been paid. 

“Plaintiff therefore prays judgment against defendant 
for said sum with interest and costs of suit.” 


The defendant’s answer was a general denial. 

There was a trial to a jury and a verdict for the plaintiff 
for the amount claimed. ‘The defendant’s motion fora 
new trial was heard and overruled, and judgment entered 
on the verdict. 

The plaintiff in error assigns the following reasons for 
review : 


1. The verdict is not sustained by sufficient evidence. 

2. Is contrary to law. 

3. For errors occurring at the trial and duly excepted to. 

4. In giving instruction No. 4 of the court’s own . 
motion. 

5. In overruling the motion for a new trial, 


The first objection suggested by counsel for the plaintiff 
in error is that the petition does not allege the value of the 
plaintiff’s services, before the trial court, nor that the de- 
fendant there had contracted and promised to pay for such 
services, and in fact that there is an absolute want of any 
allegation constituting a cause of action. 

This objection is not well taken. The plaintiff’s claim 
is sufficiently expressed in amount, time, place, and consid- 
eration to be susceptible of proof and investigation as to 
its validity or falsity. There was no demurrer in the court 
below. 
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In the case of Tessier v. Reed, 17 Neb., 105, it was held 
that “a petition which alleges that the defendant is in- 
debted to the plaintiff for a specific sum, then due and pay- 
able, for goods, wares, and merchandise sold and delivered 
by the plaintiff to the defendants, states a cause of action, 
although subject to a motion to make definite and certain.” 
The motion to make the petition more definite and certain 
in this case was not made. The objection is overruled. 

Upon a careful review of all the evidence presented in 
the record we are of the opinion that the verdict is consist- 
ently sustained, and that it is fairly in accord with the rule 
of the common law of quantum meruit—the services were 
employed, discharged properly, and accepted as valuable, 
and that the compensation found to be due was just. The 
first and second errors are overruled. 

The third assignment is that for errors occurring on the 
trial and stated in the brief of counsel as follows: 

“The plaintiff Poffenbarger, by his attorneys, called a 
Miss Blanche Badger, clerk and stenographic reporter in 
the office of the attorneys for plaintiff, who claimed to have 
taken the testimony of the defendant Small in the county 
court when his case was tried: there—plaintiff having first 
brought his case in that court and after the evidence was 
taken and the case submitted, dismissed his case without 
prejudice, and the plaintiff sought to prove what the de- 
fendant testified to in said court on cross-examination, and 
after a large number of objections and exceptions, the court 
permitted the witness to testify from her stenographic 
notes, and we call the court’s attention to the manner of 
the examination.” 

We have carefully examined the testimony of this wit- 
ness, and it does not appear that it was offered as impeach- 
ing or contradictory evidence, but as evidence of the state- 
ments and admissions of a party to the controversy and 
an undoubted debtor in the action, and we have no hesi- 
tation in deciding that the trial judge, in the court be- 
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low, ruled correctly that “the witness must testify from 
her own recollection, upon refreshing her memory from 
her notes of the testimony, if she states that she does rec- 
ollect what the witness said.” The witness stated that 
“she could certainly do so;” and thereafter her examina- 
tion seems to have been properly conducted within the rule 
stated. (Van Every v, Fitzgerald, 21 Neb., 36; Lipscomb 
v. Lyon, 19 Id., 511.) The testimony of this witness is 
substantially corroborated by that of the plaintiff in error. 
There appear to be good reasons for overruling the third 
assignment of error. 

The fourth instruction of the court to the jury is se- 
riously complained of, “that if the jury believe from the 
evidence that at the time the contract is alleged to have 
been made the defendant knew that her husband was doing 
business and was employing parties to take care of her 
stock in her name, as her agent, and made no objections 
to his so doing, the defendant would be bound by any con- 
tract within the apparent scope of said business.” We 
see no objection to this charge. The evidence abundantly 
justifies it, and the judgment is clearly right and just and is 


12) 


AFFIRMED. 


MAXWELL, J., concurs. 


NorvAL, J., having tried the issue in the court below, 
‘gave no opinion in this case. 
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County of Dodge v. Kemnitz. 


County oF DopcE y. CHARLES KEMNITz. 
{FILED JUNE 30, 1891.] 


1. Bastardy: Form oF JUDGMENT. Ina bastardy case, where the 
jury return a verdict of guilty against the defendant, it is or- 
dinarily the duty of the court to charge him with such sum or 
sums, for the maintenance of the child, as it shall deem proper, 
and require him to give security to perform the order. 


2. 


: DEATH OF THE MOTHER: CUSTODY OF CHILD. If the 
mother be dead the child may be placed in the care of the puta- 
tive father, in which case no order for the payment of money will 
be necessary. The judgment, however, continues subject to 
modification during the minority of the child, and if the child 
is ill-treated by its father or those having its care, the court, 
upon the proper application, may make such further order as 
may be necessary for its maintenance and protection. 


3. Review. There being no bill of exceptions, and error not affir- 
matively appearing, the judgment is affirmed. 


Error to the district court for Dodge county. Tried 
below before MARSHALL, J. 


Geo. L. Loomis, and C. Hollenbeck, for plaintiff in trror, 
cited: Cottrell v. State, 9 Neb., 125; Musser v. Stewart, 21 
O. St., 353; Nizon v. Perry, 3 8. E. Rep. [Ga.], 253; 
People v. Kling, 6 Barb. [N. Y.], 366. 


Frick & Dolezal, contra, cited: People v. Kling, 6 Barb. 
[N. Y.], 363; Nivon v. Perry, 38. E. Rep. [Ga.], 253 ; 2 
Am, & Eng, Ency. Law, 142. 


MaxweE.u, J. 


This case was before this court in 1889, and is reported 
in 28 Neb., 224, the judgment being reversed. 

On the second trial the jury found the defendant guilty, 
whereupon the court rendered judgment that he was the 
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putative father of the child and required him to givea 
good and swfficient bond to Dodge county in the sum of 
$1,000, “conditioned that he will save the county of Dodge 
free from all expense on account of the support of said 
bastard child,” ete. 

This bond has been given and approved, but the county 
contends there should have been a provision for the sup- 
port of the child. Section 6, chapter 37, Compiled 
Statutes, provides “that in case the jury find the defendant 
guilty, or such accused person before the trial shall con- 
fess in court that the accusation is true, he shall be 
judged the reputed father of said child and shall stand 
charged with the maintenance thereof in such a sum or 
sums as the court may order and direct, with payment of 
costs of prosecution, and the court shall require the re- 
puted father to give security to perform the aforesaid order; 
and in case the said reputed father shall neglect or refuse 
to give security as aforesaid, and pay the costs of prosecu- 
tion, he shall be committed to the jail of the county, to re- 
main till he shall comply with the order of the court.” 

The statute evidently was intended to require the father 
to provide suitable maintenance, considering his condition, 
for his own child, and ordinarily the judgment should be 
in that form. In this case, however, the mother is dead, 
and the care of the child may devolve on the father. (2 Am. 
& Eng. Ency. of Law, 142.) If the mother is dead the 
court should, as far as possible, provide for the safety and 
welfare of the child. While in such case the father may 
be trusted with its nurture and care,if he was not a suit- 
able person or should by himself or others ill-treat the child 
during its minority, it would be the duty of the court to so 
modify the judgment that the amount due thereon for its 
support and maintenance should be paid to some person 
who would, in good faith, provide it with necessaries and 
a home. 

The testimony in the case is not preserved in the record. 
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It may be, and probably is, a fact, that the defendant is 
providing for his child at his home. If he is not he is lia- 
for its support. The judgment, while nominally in favor 
of the county, is nevertheless for the support of the child, 
and is subject to further modification by the court as to its 
application. 

Error does not affirmatively appear in the record and 
the judgment is 


AFFIRMED. 


THE other judges concur. 


J. H. Roman v. J. T. BRESSLER. 
[FiLep JuNE 30, 1891.] 


1. Sale: ALIEGED DeErEcts: STATUTE OF FRAvDS. In an action 
to recover a balance due upon 3,646% bushels of corn at thirty- 
five cents per bushel, the answer was a plea of the statute of 
frauds, The testimony showed that the corn was to be deliv- 
ered at Wayne, and was so delivered on the cars and was shipped 
to Minneapolis to the defendant, who, without conferring with 
the plaintiff, ordered the corn sold for fifteen and three-fourths 
cents per bushel as being damaged. Held, That he was liable 
for the contract price, and the plea of the statute of frauds was 
unavailing. 


: ACCEPTANCE. A buyer who accepts grain with 
knowledge of its quality, is bound for the contract price. 


Errore to the district court for Wayne county. Tried 
below before Norris, J. 


Frank Fuller, for plaintiff in error, 


Frank Northrop, contra. 


VoL. 32] JANUARY TERM, 1891. 241 


Roman v. Bressler. 


MaxweE Lt, J. 


This action was brought by the plaintiff against the de- 
fendant in the district court of Wayne county, to recover. 
a balance due upon 3,6462 bushels of corn at thirty-five 
cents per bushel. The answer is a general denial, and an 
answer in effect that no memorandum in writing for the 
purchase of said corn from the plaintiff by the defendant 
‘was ‘ever made or signed, and that the defendant never ac- 
cepted or received said corn, or any part thereof, nor paid 
any portion of the purchase price. 

On the trial of the cause the jury returned a verdict in 
favor of the plaintiff for $3.67, being the value of certain 
oats sold by the plaintiff to the defendant, about which 
there is no dispute. A motion for a new trial was there- 
upon overruled and judgment entered on the verdict. 

The testimony shows that early in June, 1888, the 
plaintiffs sold to the defendant 3,000 bushels of corn at 
thirty-five cents per bushel. This corn was shipped to 
Minneapolis, and as to that corn there is practically no 
dispute. There is testimony also to show that before all 
of that corn was delivered, the plaintiff sold to the defend- 
ant 3,000 additional bushels of corn at thirty-five cents per 
‘bushel, to be delivered on the cars at Wayne. It isclaimed 
that the price of this corn was thirty-five cents per bushel. 
This corn was also shipped to the defendant at Minneap- 
olis. The defendant claims that he had not purchased the 
latter 3,000 bushels, and therefore he is not liable thereon. 
The undisputed testimony, however, shows that the corn 
reached Minneapolis and that the defendant, without con- 
ferring with the plaintiff, ordered the corn sold at fifteen 
and three-fourths cents per bushel. 

It is claimed without adequate proof that the corn was 
hot and damaged. Whether this was so or not we cannot 
tell, as there is an absence of adequate proof on that point. 
The defendant accepted the corn, as heclaims, with knowl- 

18 


242 NEBRASKA REPORTS. (Vou. 32 


Exchange Natl. Bank v. Capps. 


cdge of its condition. If he did not fill the conditions of 
sale he should have refused to receive it. If he had not 
purchased the corn he had nothing to do with it, and should 
at least have conferred with plaintiff before giving orders 
for the’ sale of the corn as the property of the plaintiff. 
Otherwise it would be possible for two or three grain deal- 
ers to combine, and, ona claim that the grain was damaged, 
sell it far below its value. The grain business, like every 
other, must be conducted in an honest, straightforward 
manner, in order that the transactions may be approved by 
the courts. That the business is not so conducted in all 
cases is pretty well known. The corn, so far as appears, 
was in good order and of good quality when shipped from 
' Wayne, and was of the value of thirty-five cents per bushel 
there, and the plaintiff is entitled to recover that sum. 
The judgment of the district court is therefore reversed, 
and the cause remanded to the district court for further 
proceedings. 


REVERSED AND REMANDED. 


The other judges concur. 


Excuange Nationau Bank vy. L. J. Capps ET AL, 


[FiLep June 30, 1891.] 


1. Banks: AcTIoN on NoTE: CoRPORATE CAPACITY. The maker 
of a note, payable toa bank, cannot, in an action on the note, 
raise the question of the incorporation of the bank. 


2. Corporations: CAPACITY NEED NOT BE PLEADED. Atcommon 
law, a corporation may sue and be sued by the corporate name, 
without an averment of the act of incorporation, and the Code 
has not changed the common Jaw in that regard. 
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Error to the district court for Adams county. Tried 
below before GASLIN, J. 


Tibbets, Morey & Ferris, for plaintiff in error, cited: 
farrell v. Cook, 16 Neb., 483; 4 Am. & Eng. Ency. Law, 
284;. Bank v. Harding, 1‘Neb., 461; Bair v. Bank, 27 
Id., 577; Angell & Ames, Corp. [11th Ed.], sec. 635. 


John M. Ragan, contra, cited: Bliss, Code Pleading, 
sec. 408; Farrell v. Cook, 16 Neb., 483; Brownson v. Met- 
-calfe, 1 Handy [Cin. 8. Ct.], 188 ; 1 Chitty, Pl. [10th Ed.], 
256; Williams v. Bank, 7 Wend. [N. Y.], 540, and cases; 

Welland Canal Co. v. Hathaway, 8 Id., 486, and cases; 
Devoss v. Gray, 22 O.St., 159. 


MAXWELL, J. 


The plaintiff brought an action against the defendants 
in the district court of Adams county upon a petition as 
follows: 


““ EXCHANGE NATIONAL Bank, Hast- 
ings, NEBRASKA, 


v. 

“Lucius J. Capps and Wiuuis P. 
McCreary, copartners under name 
and style of Capps & McCreary. 

“ First Cause of Action. 

“1, Plaintiff complains of defendants and alleges that 
on the 24th day of October, A. D. 1888, defendants did 
make and deliver to plaintiff a promissory note in writing 
in the following words, viz.: 


46 $2.50. Hastinxes, NEs., Oct. 24, 1888, 

“ «Sixty days after date, for value received, we promise to 
pay to the order of the Exchange National Bank, Hast- 
ings, Nebraska, two hundred and fifty dollars, with inter- 
est at the rate of ten per cent per annum from maturity 
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until paid. Negotiable and payable at the Exchange Na- 
tional Bank, Hastings, Nebraska. 

“No, 18108. Due Dec. 25-26, 1888.’ 

“Second Cause of Action. 

“1. Plaintiff alleges that on the 26th day of December, 
1888, defendants made and delivered to plaintiff a certain 
promissory note in writing in the words and figures fol- 
lowing, to-wit: 
¢$341.75. Hastines, NEs., Dec. 26, 1888. 

“¢Ninety days after date, for value received, we promise 
to pay to the order of the Exchange National Bank, Hast- 
ings, Nebraska, three hundred and forty-one and 45, 
dollars, with interest at ten per cent per annum from ma- 
turity until paid. Negotiableand payable at the Exchange 
National Bank, Hastings, Neb. 

“No. 3526. Due March 26-29, 1889. 

“ ¢(Signed) Capps & McCreary,’ 


“3, No part of said notes has been paid, and there is 
now due the plaintiff from defendants the sum of five 
hundred and ninety-one and {/%, dollars, with interest on 
$250 thereof from December 25, 1888, and on $341.75 
thereof from March 25, 1889, at the rate of ten per cent 
per annum, for which, with costs of suit, plaintiff prays 
judgment.” 

The defendants demurred to the petition on the ground 
that the plaintiff had not legal capacity to sue. The de- 
murrer was sustained and the action dismissed. 

In Platte Valley Bank v. Harding, 1 Neb., 461, it was 
held that the maker of a note payable to a bank, in an 
action on the note, cannot raise the question of the bank’s 
incorporation. In Angell & Ames on Corporations, sec- 
tion 632, it is said, “It is, however, generally admitted, 
that a corporation may declare in its corporate name, with- 
out setting forth in the declaration the act of incorporation 
or averring that it is a corporation if the act be private.”’. 
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At common law it is not necessary to set forth in the 
declaration the act of incorpovation, when an action is 
brought in the corporate name. The Code was designed 
to simplify procedure. There is no requirement of the 
statute that the act of incorporation shall be averred, and 
it seems to be sufficient to bring the action in the corporate 
name. 

In Stanly v. R. & D. RK. Co., 89 N. Car., 331, it is said : 
“Tt is difficult to assign any sufficient reason why a cor- 
poration suing or sued, should be designated by any further 
description than its corporate name, which does not apply 
with equal force to a natural person, the only purpose in 
either case being to point out the party to the action. The 
appearance and plea to the merits or answer is a concession 
of the sufficiency of the designation of the person, natural 
or artificial, and, if intended to be disputed, it should be 
under the present practice by answer.” 

So unJer the section of the Towa Code in regard to ac- 
tions on written instruments, when “suit may be brought 
by or against any of the parties thereto, by the same name 
and description as those by which they are designated in 
such instrument.” (Harris Mfg. Co. v. Marsh, 49 Ia, 11; 
4 Am. & Eng. Ency. of Law, 285.) There is no require- 
ment of the Code that authorizes a court to insist upon 
setting out the act of incorporation in an action brought in 
the corporate name. ‘The common law prevails in this 
state in all matters where there is no statute to the con- 
trary. The Code has not change! the common law in thig 
respect. It was therefore unnecessary to aver the act of 
incorporation, 

The judgment of the district court is reversed and the 
eause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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Frank W. CuarK v. STATE OF NEBRASKA. 


[FILED JUNE 20, 1891.] 


ol 


. Instructions must be based upon the testimony, and where ar 
instruction has been given without testimony to support it, and 
it is apparent that the accused has beeu prejudiced thereby, the 
judgment will be reversed. 


2. Witnesses: Party’s Testimony. Where a person on trial for 
a crime testifies in his own behalf, the court may instruct the 
jury that in weighing his testimony they may consider his in- 
terest in the result of the suit. The court, however, cannot, by 
repeating its statement in that regard, give it undue weight or 
say aught calculated to disparage the testimony of the accused. 


: THE CREDIBILITY of the witnesses is for the jury to deter— 
mine, 


Error to the district court for York county. Tried 
below before Smitu, J. 


France & Harlan, for plaintiff in error, cited: Middleton: 
v. State, 52 Ga., 527; Childers v. State, Id., 106; Garrett 
v. Gonter, 42 Pa. St., 143; State v. Bell, 29 Ia., 316; 
Mooney v. Staic, 33 Ala., 419; Stale v. Garvey, 11 Minn., 
154; Pigman v. State,140.,555; 1 Bishop, Crim. Law, 
sec. 492; Tallafers v. Com. 77 Va., 411. 


Witham Leese, Attorney General, contra, cited: Max- 
well Crim. Proc., 227; Pigman v. State, 14 O. St., 555; 
People v. Rogers, 18 N. Y., 9; Rafferty v. People, 66 IIll., 
118; Polin v. State, 14 Neb., 546, 547; St. Louis v. State, 
8 Id., 415; Murphy v, State, 15 Id., 389 ; Ingram v. State, 
24 Id., 39; Clough v. State,7 Id., 341; Olive v. State, 11 
Id., 30; 1 Greenleaf, Ev, [14th Ed.], see. 380; Carrol v. 
State, 5 Neb., 31; Brown v. State, 18 O. St., 509; Allen 
v. State, 10 O. St., 287. 
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MaxweELt, J. 


In April, 1890, an information for burglary was filed 
against the plaintiff in error and one William D. Friend, 
in which it was charged that on the 24th day of March, 
1890, at the hour of 11 o’clock in the night season, they 
feloniously, burglariously, and forcibly did break and en- 
ter the storehouse of one Emmett H. Dorr, with intent 
to steal the goods and chattels of said Dorr. Friend 
pleaded guilty to the charge, and afterwards the plaintiff 
in error was tried, found guilty, and sentenced to impris- 
onment in the penitentiary for the period of one year. 

The testimony shows that the drug store of Emmett H. 
Dorr had been broken into in the night season and a qnan- 
_ tity of whisky and cigars taken. Itis claimed that asmall 
amount of money was also taken. The testimony also 
shows that one Friend did the breaking, while it is claimed 
that the plaintiff in error watched on the outside and as- 
sisted in carrying away the stolen property. The undis- 
puted testimony shows that the plaintiff in error, prior to 
the time of the commission of this offense, had borne a 
good character for honesty and integrity; that he had suf- 
fered from sunstroke while in the army during the rebeilion, 
from which cause the use of intoxicating drink produced a 
species of frenzy which, for the time being, rendered him 
almost insane. The testimony also shows that on the day 
in question, intoxicating liquor had been furnished from 
Mr. Dorr’s drug store to parties named Beil, Friend, 
and the plaintiff in error, in quantities sufficient to pro- 
duce intoxication, The testimony of Friend on that point 
is as follows : 

You say you had been drinking that day, do you? 
Been drinking that day ? 

Yes. 

I think I had one drink that day. 

W here did you get it? 


OPOPO 


bo 
nS 
co 


POPOPOPOPOPOPOrPOPOPOP 
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. I got it at my own house. 
. Where did you get it to take it to your own house? 
. I got it at Dorr’s drug store. 


How many times had you got it that day? 
I don’t know that I did one time that day. 
How many times did you get it at any time any day? 


. I think I have got it four times in one day. 


Of Dorr? 

Not of Mr. Dorr himself every time, but in his store. 
From that bartender of his? 

Yes, sir. 
How many times did you get it of the bartender? 
Three times. 

And once of Dorr? 

Yes, sir. 


. Were you intoxicated? 


T was, just to a certain extent. 


. Were you drunk? 


No, sir, I was not. 


. What day was it you got it so many times? 
. Why, there were three other men wanted me to get 


it for them; I got it for somebody else. 


Q. 
A. 


Did you tell Dorr you wanted it for medicine? 
When I got it the first time of Dorr I got it for 


medicine and used it for medicine. 


Kk 


A. 


Q. You told his bartender you wanted it for medicine, 
didn’t you? 

A. I did not. 

Q. Did you tell him what you wanted it for? 

A. I did not. 

Q. He didn’t ask you? 

A. No, sir, not that I recollect of. 

Q. You say that you got it for somebody, who did you 
get it for? 


* * * * * * 
For other parties. 
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If we may judge from the testimony before us, whisky 
was one of the principal articles dealt in by Mr. Dorr. 

There is also testimony in the record tending to show 
that a Mr. Bell, one of the principal witnesses in this case, 
was intoxicated on the night in question and was in con- 
ference with the plaintiff in error and Friend before the 
alleged breaking; that whisky or aleohol had been pro- 
cured for him by a friend at Dorr’s drug store, although 
Bell’s mother had notified all the persons in town who sold 
intoxicating drinks not to furnish any to her son. 

A drug store where intoxicating liquor is freely sold, 
is a curse to any town or city and should be suppressed. 
The desire of those whose appetite for liquor had been 
inflamed by that which they had imbibed from this drug 
store, is shown to have led to the breaking. More liquor 
was wanted by men already intoxicated. This furnishes 
no legal excuse for the burglary, but is a circumstance in 
the case. 

There is no testimony in the record tending to show that 
the plaintiff in error intended to break into the drug store 
while sober, or that he drank intoxicating liquors for the 
purpose of nerving himself to commit the act. The court, 
however, instructed the jury: 

“Where a person, at the time of the commission of an 
alleged crime, has sufficient mental capacity to understand 
the nature and quality of the particular act or acts con- 
stituting the crime, and the mental capacity to know 
whether they are right or wrong, he is responsible if he 
commits such act or acts; but if he does not possess this 
degree of capacity then he is not responsible. And in this 
case if you believe from the evidence that the defendant 
was so drunk that he did not know right from wrong, 
at the time said crime is alleged to have been committed, 
then you should find the defendant not guilty, unless 
yon are satisfied from the evidence beyond a reasonable 
doubt, that the defendant had entered into an agree- 
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ment with one or more persons to commit said alleged 
crime, of which he stands charged, at a time when he pos- 
sessed the mental capacity to know the nature and quality 
of the particular act or acts constituting said alleged crime. 
but voluntarily became intoxicated to better nerve him- 
self to commit the crime, and if you so find from the evi- 
dence beyond a reasonable doubt, then the factof any such 
drunkenness would be no excuse, and in law the defendant 
would be held responsible for what he did.” 

This instruction, so far as it referred to the plaintiff in 
error becoming intoxicated in order to nerve himself for 
the commission of the ac, is entirely unsupported by the 
evidence and is very prejudicial, and for which the judg- 
ment must be reversed. The court also places too much 
stress upon the interest of the plaintiff in error in the case. 
He speaks of this interest in the eighth instruction, and 
again refers to it, in a manner calculated to disparage the 
testimony of the witness, in the ninth instruction. While 
it is true that the jury may consider the interest of the wit- 
ness in the result of the suit in determining his credibil- 
ity, yet it does not follow that his interest will prevent him 
from telling the truth. His testimony, notwithstanding his 
interest, may be entirely truthful and reliable. He may be 
an honest man falsely accused, whose testimony not only is 
true, but will bear the closest analysis. Neither the court 
nor jury should assume that the testimony of a witness. is 
false, nor so decide without cause. The facts in a case are 
to be determined from a patient, careful examination of the 
testimony of the several witnesses. From the necessity of 
the case the credibility of the witnesses must be determined 
by the jury, but there should be adequate cause for reject- 
ing the testimony of any witness. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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T. M. Roperts v. SraTE OF NEBRASKA. 
[FILED JUNE 30, 1891.) 


Assault and Battery. One R. was convicted of assault and bat- 
tery committed upon one Mrs. W. Held, That the proof fails 
to sustain the charge. 


Error to the district court for Burt county. Tried 
below before HoPpEWELL, J. 


Osborn & Farnsworth, and N. J. Sheckell, for plaintiff 
in error, 


William Leese, Attorney General, contra. 
MAXWELL, J. 


The plaintiff in error was charged in an information 
with having committed an assault and battery upon one 
Belle White, and was sentenced to imprisonment in the 
county jail for the period of thirty days. 

The, testimony shows that one George A. Rover was the 
proprietor of a saloon in Tekamah, and that the plaintiff in 
error was bartender. The building is shown to have been 
100 feet in length by 22 in width and fronts east on Main 
street in Tekamah. In addition to the front door there is 
a door on the north side of the building about fifty feet 
from the front, which latter door opens on an alley along 
which a walk has been laid to the street. There is alsoa 
door in the rear end of the building. On the day in 
which the assault is alleged to have been committed, W. 
M. White, the husband of the complaining witness, came 
from the depot and entered the saloon in question by the 
side door in the alley. The testiniony tends to show that 
he had been at Blair, but whether he was just returning or 
not does not appear, although we are led to infer that he 
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had just returned from that place. He was somewhat in- 
toxicated. He took a seat in the saloon and had been 
there but a very short time, before his wife, the complain- 
ing witness, entered by the front door. She asked her 
husband to go home. He seemed ready to go but wished 
to go out by the side door. This she objected to and in- 
sisted that he should go out at the front door. The hus- 
band persisted that he would not, and sat down for a time. 
and finally started for the side door. The plaintiff in error 
was urging the parties to leave the saloon, as they were 
attracting attention, and the husband started for the side 
door, while the complaining witness was attempting to pre- 
vent him going out at that door, and insisted on going out 
at the front door. The plaintiff in error seemed anxious 
to get them out of the saloon and was following close 
behind the parties. 

The plaintiff in error testifies, in substance, that he was 
assisting her husband in getting her out at the side door, 
and that she struck at him a number of times with a piece 
of wood she had in her hands, but each time struck her 
husband. She also screamed “ murder,” and as they neared 
the door, which had a glass window in it, in some way 
which does not clearly appear the window was broken and 
the complaining witness cut her hand on the glass. The 
plaintiff in error noticing the blood called her attention to 
it and offered to bandage her hand. In very emphatic 
language she declined any assistance from him. About 
this time the wife of the plaintiff in error, who, alarmed 
by the noise, came rushing up to the saloon in a state of 
excitement to inquire into the cause of the difficulty. The 
plaintiff in error thereupon rushed past the complaining 
witness and her husband in order to calm the fears of his 
wife, who is shown to have been in a delicate condition, 
and this, so far as the evidence shows, is the only time that 
he touched the complaining witness, and it fails to make a 
case of assault and battery. 
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It is evident that the complaining witness felt aggrieved 
because her husband visited saloons and spent money there, 
and she complained to the plaintiff in error that he had 
robbed them, evidently referring to the money spent by 
her husband in the saloon. 

An establisliment where intoxicating drinks are sold is 
not a desirable acquisition to any town, city, or village, and 
particularly is this true if, as in this case, billiard tables 
are placed in the saloon to induce not only drunkenness 
but idleness. It is a sad spectacle also to see a husband or 
father spending his time around a grog-shop and squan- 
dering the means which should be used to support his wife 
and family, for intoxicating drinks. It will be gratifying, 
indeed, when public sentiment has reached that degree of 
solicitude for the welfare of mankind, as to close such 
places of resort. A  saloon-keeper, however, has rights, 
and in a court of justice his business, when not in issue in 

‘the case, is not to be considered in its determination. It 
is to be feared that the trial court disregarded this rule, 
both in sustaining the verdict and in imposing a severe 
sentence. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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County oF Vauuery v. A. D. RoBinson ET AL. 
[FILED JUNE 30, 1891.] 


1. Official Bonds: Action Ow: Parties. In an action brought 
by a county on the bond of its treasurer to recover taxes col- 
lected by him for the state, he/d, that the action was properly 
brought in the name of the county; that while the taxes were 
due the state, yet they were levied and collected through the 
county authorities and were a charge against the county until 
paid into the state treasury. 


Held, That the petition states a cause of action. 


Error to the district court for Valley gouty: Tried 
below before Trrrany, J. 


William Leese, Attorney General, and E. J. Clements, 
for plaintiffin error, cited: Albertson v. Slate, 9 Neb., 433; 
Stewart v. Carter, 4 Id., 564; Huffman v. Iopplekom, 8 
Id., 344; Athens v. Kersinger, 2 W. Ll. M., 474; Hunter 
v. Con’rs, 10 O. St., 519; Lhorne v. Adams County, 22 
Neb., 825. 


A, M. Robbins, E. M. Coffin, and Westover & Stone, 


contra. 
MaxweEL., J. 


This action was brought by the plaintiff against Robin- 
son, as treasurer of Valley county, and sureties on his offi- 
cial bond. 

It is alleged in the petition “that at the general election 
held in Valley county, Nebraska. on the 2d day of No- 
vember, 1885, A. D. Robinson was elected to the office of 
county treasurer in and for said county, for the two years 
from the — day of January, 1886. 
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“Second——The 14th day of December, 1885, said A. D. 
Robinson, as principal, and James F. Colby, Geo. W. 
Meeks, J. V. Alderman, Abe Trout, B. C. White, C. B. 
Coffin, Ferd. Hollingsworth, A. 8. Martin, E. W. Water- 
man, J. B. Miller, O. Z. Flagler, 8. H. Webster, W. S. 
Waters, William A. Dye, L. M. Woodmansee, Fred L. 
Harris, J. S. Beauchamp, and W. D. Ogden, as sureties, 
made and delivered to the said county of Valley an ob- 
ligation in writing, of which the following is a copy: 

“<Know all men by these presents, that we, A. D. 
Robinson, principal, James F. Colby, Geo. W. Meeks, J. 
V. Alderman, Abe Trout, B. C. White, C. B. Coffin, Ferd. 
Hollingsworth, A. 5. Martin, E. W. Waterman, J. B. 
Miller, O. Z. Flagler, 8. H. Webster, W. S. Waters, W. 
A. Dye, L. M. Woodmansee, F. L. Harris, J. S. Beau- 
champ, W. D. Ogden, are held and firmly bound unto the 
county of Valley and state of Nebraska in the penal sum 
of $35,000, for the payment of which we bind ourselves, 
our heirs, executors, and administrators. 

“The condition of the above obligation is: That, 
whereas the above bound A. D. Robinson has been elected 
county treasurer in and for Valley county, Nebraska: 

"« ‘Now, if the said A. D. Robinson shall render a true 
account of his office and of the doings therein to the 
proper authority when required thereby or by law, and 
shall promptly pay over to the person or officers entitled 
thereto, all money which may come into his hands by vir- 
tue of his said office, and shall faithfully account for all the 
balance of money remaining in his hands at the termina- 
tion of his office, and shall hereafter exercise all reasona- 
ble diligence and care in the preservation and lawful dis- 
posal of all money, books, papers, and sureties or other 
Property appertaining to his said office, and deliver them 
to his successor or to any person authorized to receive the 
same, and if he shall faithfully and impartially, without 
fear, favor, fraud, or oppression, discharge all other duties 
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now or hereafter required of his office by law, then this 
bond to be void, otherwise in full force and effect. 
“Signed this 14th day of December, 1885. 
«fA. D. Roprxson. 


““CJTawes B. MILLER. J. 5S. BEAUCHAMP. 

“<¢Q, Z, FLAGLER, JAMES F. Cosy. 

“OW, D. OGDEN. S. H. Wrssrer. 

“Gro. W. MrkEKS. W.S. Waters. 

“ey, V. ALDERMAN, ABE Trovt. 

“Wns A. Dyer. L. M. WoopMANSEE. 
“<B. C. WuHirs. C. B. Corriy. 

“¢ AS. MARTIN. Ferp. Ho.LuinGswortH. 


“¢Brep L. Harris.’ 


“Third—On the 8th day of January, 1886, said obliga- 
tion was duly approved by the board of county commis- 
sioners of said Valley county, and said A. D. Robinson 
thereupon duly entered upon the duties of his said office, 
and at thetime of committing the wrong hereinafter com- 
plained of, was exercising said duties. 

“ Fourth—Thesaid defendant, A. D. Robinson, continued 
in and exercised the duties of said office of treasurer of | 
said Valley county, until the 5th day of January, 1888, 
when his said term of office terminated by the qualification 
of his successor in office. 


“ Fifth—During his said term of office as county treasurer 
of said Valley county, and while he was exercising the 
duties thereof, the said defendant, A. D. Robinson, in and 
by virtue of his said office of treasurer of said county, did 
collect and receive the sum of $20,017.13 for taxes levied 
on the property of said Valley county for state purposes 
as follows, to-wit: 


State general fund.........seccscecseascccossesscece $8,913 28 
State university fund ...........c0cece00. punecuele 762 89 
State institute for feeble-minded fund........... 211 99 


State smbkiog fund oi. sscssecasseessecevcoecss.oee 611 09 
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State capitol building fund.......... sce cece s esses $813 13 

State live stock indemnity ............ceceseeee eee 175 48 

State interest (school land)............ceecneseeees 2,730 83 

State school fund ...........cccsceescecseerseeeseeee 1,797 12 

State reform school building fund............... 234 25 

State insane hospital fund ..............ccesee sees 95 70 

State school land fund (principal) ............... 1,658 90 

‘State school land lease fund .............seee sees . 2,012 47 
Total: 2eccteses sieve seewegseeeceeden tescecews $20,017 13 


of which sum of $20,017.13 so as aforesaid collected, he 
has paid over to the state treasurer the sum of $15,820.98, 
as follows, to-wit: 


State general fund.............csceeseseceesseeeneres $6,537 35 
State university fund ...........cccceeeeeee rere 583 21 
State institute for feeble-minded fund.......... ; 153 24 
State sinking fund ..........cccccees ses esos eeeeeee 427 78 
State capitol building fund..............0... jaeeees 565 45 
State livestock fuud.c..ssveiseseccessensaveeesveas 124 34 
State interest (school land) fund.............606 . 2,436 64 
State school fund ..........cceseececescesseessene esas 1,317 80 
State reform school fund ...........secceeeeeseeees 169 94 
State insane hospital fund ...........cecseseeee ones 57 36 
State school land lease fund................000006. 1,788 92 
State school land fund (principal) .............66 1,658 90 

Potaleync cerhed tea uiah aoa $15,820 93 


and uo more, and there still remains in his hands of the 
state taxes so’ as aforesaid collected by him, in and by 
virtue of his said office, the sum of $4,196.20, which heis 
required by law, and by the condition of his said bond to 
puy over to the state treasurer or his said successor in 
office. Yet the said defendant A. D. Robinson, notwith- 
standing payment of the said sum has been duly requested 
and demanded, has failed, neglected, and refused, and still 
fails, neglects, and refuses to pay over the said sum of 
19 
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$4,196.20, or any part thereof, as required by statute in 
such case made and provided and by the conditions of his 
said bond, but the whole amount is and remains unpaid, 
and the said defendants, sureties of the said A. D. Robin- 
son on his said bond, as aforesaid, notwithstanding they 
have full knowledge and: notice of the facts heretofore 
stated and are required by law to pay said sum of money, 
and notwithstanding due request and demand for such pay- 
ment, have failed and neglected to pay said sum of money, 
and still fail, neglect, and refuse to pay the same, and the 
whole amount thereof remains unpaid. 

“Sixth—Said defendant A. D. Robinson did not faith- 
fully perform the duties of said office as required by law, 
but has failed to perform the same as hereinbefore set forth, 
to the damage of the plaintiff in the sum of $4,196.20. 

“Seventh—The plaintiff therefore prays judgment 
against the said defendants for the sum of $4,196.20, and 
interest thereon from the 15th day of February, 1888, at 
ten per cent, and cost of suit.” 

The defendants demurred to the petition upon the grounds 
that the action should have been brought by the state and 
not by the county, and that the petition did not state facts 
sufficient to constitute a cause of action. The demurrer 
was sustained and the action dismissed. 

The question here involved was before this court in 
Albertson v. State, 9 Neb., 429, and Thorne v. Adams Co., 
22 Id., 825, and in both cases it was held, in effect, that 
the action should be brought by the county. The bond is 
given to the county. The county is charged with the levy 
and collection of all county and state taxes, and until state 
taxes are paid they remain a subsisting charge against the 
county. <A right to sue, therefore, has been given to the 
obligee of the bond, whose interest as well as duty is to see 
that the taxes are paid over to the state. It is evident, 
therefore, that the action was brought in the name of the 
proper party, and if the allegations of the petition are true, 
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the defendant is in default and his sureties are liable on his 
bond. 

' The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


D. A. HALE v. Jacon Ripe. 
{FILED JUNE 30, 1891.] 


1. Verdict: Error 1x Directing. Held, That the questions of 
fact involved in the case should have been submitted to the 
jury, and the court erred in directing a verdict. 


2. Novation. Where a party makes a promise to another for the 
benefit of a third person, such third person may avail himself of 
the promise and bring an action thereon, although the considera- 
tion did not move directly from him. ‘ 


Error to the district court for Platte county. Tried 
below before Post, J. 


Allen, Robinson & Reed, for plaintiff in error: 


The issues made by the pleadings should have been sub- 
mitted to the jury if there was any evideuce, however 
slight, introduced in their support. (Johnson v. AL P. R. 
Co., 18 Neb., 696; Smith S.C & P. R. Co, 15 Id, 
586; Nichols v. R. Co., 28. W. Rep. [Ky.], 181.) To enable 
Gebecke to maintain an action on the subscription paper, 
it was not necessary that he should be named in it as the 
obligee; it would be sufficient that it was made for his 
benefit. (Miliani v. Tognini, 7 Pac. Rep. [Nev.], 279, and 
citations ; Shamp v. Aleyer, 20 Neb., 226.) 
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W. A. Hampton, and Sullivan & Reeder, contra: 


Some of the essential provisions in the contract are void 
for uncertainty. (Parsons, Contracts, 561.) The doctrine 
that « contract between two for the benefit of the third may 
be enforced by the latter, has no application to the facts in 
this case. 


MAxweELt, J. 


In this case the plaintiff alleges in his petition “that on 
or about the first day of June, 1888, the citizens of Humph- 
rey, Platte county, Nebraska, were desirous of having a 
depot on the Fremont, Elkhorn, and Missouri Valley Rail- 
road Conipany established at said Humphrey, and for that 
purpose were desirous of making a donation of certain 
grounds or lands to said company, then owned by one 
Henry Gebecke, situate near said village, and for the pur- 
pose of carrying into execution said purpose, the said 
defendant and seventeen other persons in and near said 
village of Humphrey, made, executed, and delivered unto 
said Henry Gebecke a written contract in the words and 
figures as follows, to-wit: 


“«HuMpHrEY, Nes., PLatre Co., June 1, 1888. 

“ «We, the undersigned, hereby agree to pay the several 
sums opposite our names as follows: . 

“To deposit in the bank said sums, and it is to be paid 
over at the completion of a depot on the F., E. & M. V. 
R. R., at Humphrey. The object is to pay for the east 
forty acres of land belonging to Henry Gebecke, and deed- 
ing same to said R. R. Co. 


“«<(Signed) Jacos Ripp, $200. 
“<BR, M. Cookrseuam, 100. 
“<SoutTH Bros., 100. 
“tT, A. Have, 100. 


“<Wm. RIPp, 100. 
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“*Jscos STIFFES, $50. 
«OW, ErMens, 100. 


«OW, ESCHELBACHER, 100. 
“Frank T, KLEBBA, 100. 


“<¢C, D. Murpxy, 100. 
“Ww. T. SIBLEY, 50. 
“<¢M. TLIRHN, 50. 
“¢ War. DUISMAN, 75. 
“<¢G, W. CLarK, 50. 
“¢H. GITZEN, 50. 


“«BrRENNING AUSLEM, 50. 
“ ¢R, A. STOCKLAGER, 50. 
“<P, H. FEDDERSON, 50,’ 


“That pursuant to the request of said persons the said 
Henry Gebecke sold and conveyed said land unto the said 
Fremont, Elkhorn & Missouri Valley railroad, and said 
railroad company promptly built thereon and now have in - 
operation a depot at said village of Humphrey, and the 
said Henry Gebecke and said railroad company have in all 
respects fully kept and performed their part of the said 
contract; but the said defendant has hitherto wholly neg- 
lected and refused, and now neglects and refuses, to pay 
said sum by him subscribed, or any part thereof, though 
the same is long pastdue. That on or about the 10th day 
of July, 1889, the said Heury Gebecke, for value, sold and 
assigned said contract to the plaintiff, and each and all the 
subscriptions thereto and thereon, and the said stim due 
from the said defendant is now the property of the plaintiff 
aud wholly unpaid.” 


To this petition the defendant filed an answer as follows: 


“That at or about the date named in the petition the 
defendant signed a certain subscription paper, the contents 
whereof he does not now remember. He therefore, for 
want of adequate information upon which to base a belief, 
denies that he ever signed the paper, a copy of which is set 
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out in the petition, and refers the plaintiff to his proof con- 
cerning the same. 

“ Defendant is informed and believes, and charges it as a 
fact, that after he had signed the subscription paper afore- 
said the same was by plaintiff, and without defendant’s 
knowledge, privity, or consent, fraudulently and materially 
altered, and made by false additions, changes, and interline- 
ations to read as follows: 


“ ‘Woumpurey, Nes., Pharte Co., June 12, 1888. 

“ «We, the undersigned, agree to pay the scveral sums 
opposite our names as follows: To deposit in the bank said 
sums, and it is to be paid out at the completion of a depot 
on the F., E. & M. V. R. R., at Humphrey, Neb.; the 
object is to pay for the east forty acres of land belonging 
to Henry Gebecke and deeding same to said R. R. Co. 
Signed.’ 

“By said alterations so made the subscription paper 
aforesaid became substantially changed in meaning and is 
therefore null in law. 

“ Defendant admits that the railroad named in the pe- 
tition has constructed and now operates and maintains a 
depot at or near the village of Humphrey, in said county; 
admits that defendant has refused to pay the plaintiff the 
sum demanded in the petition or any portion thereof. 

‘Defendant denies that said subscription was ever exe- 
cuted or delivered to Henry Gebecke ; denies that said Ge- 
becke ever executed a deed for any land to said railway 
company; denies that he ever executed a deed {ur any land 
to any person, company, or corporation on the faith or 
credit of said subscription paper; denies that said Gebecke 
ever made a conveyance of any land to any person, com- 
pany, or corporation at the request or solicitation of any of 
the signers of said subscription paper or any of them. The 
matters and things contained in said petition and uot here- 
inbefore specifically denied or admitted are hereby denied.” 
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The second and fourth paragraphs of the answer were 
stricken out on motion. On the trial of the cause the 
court directed a verdict for the defendant and dismissed the 
action. There is but little conflict in the testimony. It 
is clearly shown that the defendant signed the subscription 
paper set forth in the petition, and that he has failed to 
pay the amount subscribed by him or any part thereof. 
It also appears that the plaintiff paid”Gebecke $2,000 for 
the land and took an assignment of the subscription list. 
It also appears that the object of purchasing the land was 
to induce the railroad company to put in a station at a cer- 
tain point in the village of Humphrey, and that the rail- 
road company has established a station at that point. The 
testimony tends to show that the land was purchased for 
the railway company and in fact belongs to such company. 
A contract of this kind was upheld in Harris v. Roberts, 12 
Neb., 631. In that case a verbal contract for the exchange 
of lots was sustained and enforced. It is probable that 
the court dismissed the action on the ground that there was 
no nintuality between the parties. This, however, would 
not be sufficient cause in a case like that under considera- 
tion. It is now well settled in this court that where one 
makes a promise to another for the benefit of a third per- 
son, such third person may ayail himself of the promise 
and bring an action thereon, although the consideration does 
not move directly from him. (Shamp v. Meyer, 20 Neb., 
223, and cases cited. The district court erred in directing 
a verdict, as the questions of fact should have been sub- 
mitted to the jury. The judgment is therefore reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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CounTy oF BLAINE v. GEORGE W. Brewster. 
{FILED JuNE 30, 1891.] 


Eminent Domain: Private Brincrs: CoMPENSATION. One B. 
was possessed of a bridge 180 feet in Jength, over the North Loup 
river at the town of B. The county commissioners, upon a pe- 
tition duly sigued, located a public road to aud over said bridge, 
and thereby appropriated it to public use. An appraiser was af- 
terwards appointed by the county board, who found the value of 
the bridge to be $610. Thecounty board rejected the claim, but 
on appeal to the district court this sum with interest was al- 
lowed. Held, That the owner of the bridge was entitled to com- 
pensation. JfeCann v. Otoe Co., 9 Neb., 324, distinguished. 


Error to the district court for Blaine county. Tried 
be'ow before TrFFany, J. 


J. Warren Gardiner, for plaintiff in error. 
C. W. Aikins, and John £1. Evans, contra. 
MaxweELt, J. 


The defendant in error was possessed of a bridge 180 
feet in length, across the North Loup river, at the town of 
Brewster. A public road was duly located, on a petition, 
to and over said bridge, and the same appropriated by the 
public. The testimony shows that an appraiser was ap- 
pointed by the county commissioners, who fixed the value 
of the bridge at $610, and a claim for that amount was filed 
against the county, which claim the county board after- 
wards disallowed. The defendant in error thereupon ap- 
pealed to the district court, where judgment for $610 and 
interest was rendered in his favor, from which judgment 
the county now brings the cause into this court by petition 
in error. 

It is contended that the county had no authority to ap- 
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propriate the bridge in question, and hence that it is not 
liable for the value of the same, and in the case of MeCann 
v. Otoe Co., 9 Neb., 324, is cited to sustain that view. In 
that case the public bridges over the Nemaha river had 
been carried away by high water, and McCann possessed a 
private bridge over said river which was left undisturbed. 
To preserve communication across the river, the county 
board entered into a contract with him for the use of the 
bridge and paid him therefor a large sum, and afterwards 
arbitrators were chosen and the bridge and right of way 
appraised. The court held in effect, that a public road 
could not be created in this way; that the statutory mode 
of locating a public highway must be observed. It is 
said, page 331, “If a private bridge is desired for the use 
of the public, the statute points out the mode of procedure 
by the location of a public road.” 

A public road was created in this case across the bridge, 
evidently for the purpose of enabling the county to ap- 
propriate the bridge in question. It thereupon became a 
public bridge and has been used by the public ever since. 
It is but justice, therefore, that the defendant in error be 
paid the value of the same. The proof shows the value 
to be at least equal to the amount of the judgment. There 
is no error in the record and the judgment is 


AFFIRMED, 


THE other judges concur. 
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A. S, CAMPBELL v. JoHN YAGER. 
{FILED JuNE 30, 1891.] 


Real Estate Agents: DoupLE Commissions. One C. was em- 
ployed by Y. to sell certain city property, and effected an ex- 
change of real estate with one P. After the transaction was 
complete, P. paid C. $100 for his services, although he testilied 
that he had previously not employed him. Held, There being 
no charge of bad faith, that if Y. had employed C. to sell his prop- 
erty and he had procured a sale and exchange of the same upon 
terms satisfactory to Y., he was entitled to a fair compensation 
for his services. 


Error to the district court for Adams county. Tried 
below before Gasury, J. 


Capps & McCreary, for plaintiff in error, cited, on the 
questions of agency and compensation: Milligan v. Daris, 
49 Ta., 126; Veazie v. Williams, 8 How. [U.S.], 134; 
Foster v. Swazey, 2 W. & M.[U.8S.], 217; Hateh v. Tay- 
lor, 10 N.H., 588; Fouch v. Wilson, 59 Ind., 93; Moses 
v. Bierling, 31 N. Y., 462; McClave v. Paine, 49 Id., 561; 
Woods v. Stephens, 46 Mo., 555; Stewart v. Mather, 32 
Wis., 344; Cook v. Fiske, 12 Gray [Mass.], 491; Tim- 
berman v. Craddock, 70 Mo., 638; Tyler v. Parr, 52 Id., 
249-50; Anderson v. Cow, 16 Neb., 10; Potvin v. Curran, 
13 Id., 303; Stubendorf v, Hofman, 23 Neb., 360. 


Ditworth, Smith & Dilworth, contra. 
MaxwEILt, J. 


The plaintiff brought an action against the defendant, 
the cause of action being set forth in the petition as follows: 
“ Plaintiff is by occupation and business a broker and 
dealer in real estate, usually termed land agent; that his 
place of business is in Hastings, Adams county, Nebraska ; 


Vou. 82] JANUARY TERM, 1891. 267 


Campbeli v. Yager. 


that on or about the first day of August, 1888, defendant 
placed in the hands of plaintiff, for sale, his two brick store 
buildings situated on Hastings avenue, between Second and 
Third streets in the city of Hastings, Adams county, Ne- 
braska, at the asking price of $15,000 for the two, and 
then and there defendant agreed to pay plaiutiff what his 
services in the disposal of said property should be worth, 
in the procurement, by this plaintiff, of a purchaser of said 
store buildings and lots upon which the same were situated, 
for the defendant; that on or about the first day of Feb- 
ruary, 1889, in pursuance of said agreement, plaintiff did 
procure and introduce to said defendant a purchaser, and then 
and there the defendant sold his property to one George H. 
Pratt, he being the party introduced by plaintiff as above 
stated; said sale being for the price and upon the terms 
defendant had previously authorized and instructed the 
plaintiff to procure as purchase price for same; that the 
said George H. Pratt was the party plaintiff procured to 
purchase said property, and was the party plaintiff intro- 
duced to defendant, and to whom said property was then 
and there sold as aforesaid, by reason of which defendant 
has become indebted to plaiutiff in the sum of four hun- 
dred and ten and 18; dollars, together with lawful interest 
‘thereon since said sum became due and payable.” 

The answer is a general denial, and plea that the plaint- 
iff, in making the sale, acted as the agent of Pratt. On 
the trial of the cause the jury returned a verdict for the 
sum of $1 in favor of the p‘aintiff, and a motion for a new 
trial having been overruled judgment was entered on the 
verdict. 

It is claimed that the court erred in giving the third in- 
struction, which is as follows: “In reply of plaintiff inter- 
posed to new matter sct up in answer is a general denial. 
Consequently under the pleadings it devolves upon the 
plaintiff, by a fair preponderance of the evidence, to satisfy 
you he was employed by defendant to sell or dispose of the 
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stores and lots, and that he acted as agent of defendant and 
that he effected the sale or trade, and it devolves on defend- 
ant to show plaintiff was acting as agent of said Pratt and 
not the agent of defendant; and if you find the plaintiff 
acted as the agent of Pratt, and not agent of defendant, 
you will find for said defendant; and if you find plaintiff 
was agent of defendant and performed the services claimed 
in petition you will find for plaintiff”? The instruction 
seemed to be applicable to the proof and we find no error 
therein. 

The testimony tends to show that Mr. Yager employed 
the plaintiff to sell his property in Hastings for $15,000; 
that afterwards, through the intervention of the plaintiff, 
Yager did sell this Hastings property to George H. Pratt 
for $15,125 and took as part payment therefor a farm 
near Hansen at $40 per acre. Upon these points there is 
practically no dispute in the testimony. Pratt testifies that 
he did not employ plaintiff, but that after the transaction 
was completed he gave him $100. This, however, if the 
testimony of the plaintiff is true, would not relieve Yager 
from the pzyment of a fair compensation for the service 
rendered» There is no charge of bad faith on the part of 
the plaintiff. 

The proof shows that his services were of much greater 
value than the sum of $1, and the jury should have so 
found. For this reason the verdict and judgment must be 
set aside, and a new trial granted. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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J. N. Peyson v. ConnirF & SHELLABARGER. 
[FILED JUNE 30, 1891.] 


Statute of Frauds: OrrcinaL Promise. Where goods, money, 
or services are furnished to a third person, at the request and on 
the credit of the promisor, the undertakiug is original and the 
promisor will be liable although the promise is not in writing. 


Error to the district court for Dakota county. Tried 
below before Norris, J. 


Jay Bros., for plaintiff in error, cited: Rose v. O’ Linn 
10 Neb., 364; Duffy v. Wunsch, 1 Am. Rep. [N. Y.], 514; 
Mallory v. Gillett, 21 N. Y¥., 4138; Pfeiffer v. Adler, 37 
Id., 164; Brown v. Weber, 38 Id., 184. 


Burton & Bevington, contra, cited : 1 Parsons, Contracts, 
217, 220; 3 Id. [7th Ed.], 21; Watkins v. Perkins, 1 Ld. 
Raym. [Eng.], 224; Bird v. Gammon, 3 Bing. [N. C., 
Eng. ], 883. 


MaxweE LL, J. 


The defendants in error brought an action against the 
plaintiff in error, and alleged iu their petition: “That on 
or about the 4th day of June, 1887, in Woodbury county, 
Towa, the defendant entered into and made a contract with 
plaintiff agreeing to pay whatever sum might become due’ 
said doctors for their professional services for taking care 
of and treating one A. Hanstine, whose skull had been 
fractured in defendants’ saloon in Covington, Nebraska; 
that plaintiff, acting upon said agreement, performed the 
services mentioned in ‘Exhibit A’ hereto attached, which 
is made a part of this petition, and is a true copy of the 
charges made in plaintiff’s day book, giving date and kind 
of services rendered; that said entries were made in due 
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course of business, and in each and every case immediately 
after services rendered, and that each and every charge 
was made in pursuance of said contract,:and therefore 
charged, as shown in ‘Exhibit A,’ to the defendant J. N. 
Peyson; that the charges are reasonable, and plaintiff has 
made demand of payment from said defendant, but has 
received no further payment than isshown by ‘Exhibit A,’ 
and that there is now due and owing plaintiff from the de- 
fendant the sum of $129, no part of which has been paid.”* 

To this petition the plaintiff in error filed an answer as 
follows: 

“That defendant denies that on or about the 4th day of 
June, 1887, he entered into an oral agreement with the 
plaintiffs, by which he agreed to pay the said plaintiffs what- 
ever sum might become due the suid plaintiffs for their pro- 
fessional services, for taking care of and treating one A. 
Hanstine. 

“Second—Denies that the defendant entered into the 
contract set forth in the said petition, with the plaintiff, or 
with any person, and the contract sued on is void under 
the statute of frauds of this state. 

“‘ Third—Defendant further answering the said petition, 
denies each and every allegation in said petition set forth, 
not otherwise answered.” 

On the trial of the cause a jury was waived and the 
cause submitted to the court, which found in favor of the 
defendants in error, and rendered judgment accordingly.: 

An itemized copy of the account sued on was introduced 
in evidence, and is now before us, which tends to show that 
the charges were made against the plaintiff in error. 

The testimony shows that at the time these services were 
rendered, the plaintiff in error was keeping a saloon in 
Covington, Nebraska, and that one A. Hanstine was in- 
jured in an altercation in that saloon; that Dr. Shellabar- 
ger, one of the defendants in error, was called in to attend 
him. Upto this point there is no conflict in the testimony. 
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Dr, Shellabarger testified, in substance, that the plaintiff 
in error came to him and stated that the injuries had been 
inflicted in his saloon, and he felt great anxiety to have 
Hanstine recover from his injuries, and said to the doctor 
that if he would attend Hanstine he would pay the charges; 
that in pursuance of such promise the doctor did render 
the services for Hanstine, and charged the bill to the 
plaintiff in error. On the other hand, the plaintiff in 
error denies that he employed the doctor or promised to 
pay him. He admits, however, that he did pay $10 of the 
bill, but says in effect that he deems the charges excessive. 
There is also the testimony of a witness to whom the plaint- 
iff in error made certain admissions of his liability, which 
we do not deem material in the case. It will thus be seen 
that there is a direct conflict in the testimony. 

The rule is that where goods, money, or services are fur- 
nished to a third person at the request and on the credit of 
the promisor the undertaking is clearly original. (Buck- 
myr v. Darnall, 2 Ld. Raym., 1085; AleTighe v. Heman, 
42 Ark., 285; Brown v. Harrell, 40 Id., 429; Davis »v. 
Tift, 70 Ga., 52; Baldwin v. Hiers, 73 Id., 739; Chicago, 
etc., Coal Co. v. Liddell, 69 Ill., 639; Lance v. Pearce, 101 
Ind., 595; Langdon v. Richardson, 58 Ia., 610; Sanborn 
v. Merrill, 41 Me, 467; Walker v. Hill, 119 Mass., 249 ; 
Sutherland v. Carter, 52 Mich., 151; Larson v. Jensen, 58 
Id., 427; . Morris v. Osterhout, 55 Yd., 262; Grant v. 
Wolf, 34 Minn., 32; Maurin v. Fogelberg, 32 N. W. Rep. 
[Minn.], 858; West v. O'Hara, 55 Wis. 645; 8 Am. & 
Eng. Ency. of Law, 678.) 

The rule here stated in substance was sustained by this 
court in Fitzgerald v. Morrissey, 14 Neb., 198, and Clop- 
per v. Poland, 12 Id., 69, in each of which it was held that 
where the leading object of a party, promising to pay the 
debt of another, is to promote his own interests and not to 
become guarantor, and the promise is made on sufficient 
consideration, it will be valid although not in writing. In 
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the cases cited an existing debt was assumed by the party 
promising. Those cases, in our view, state the law cor- 
rectly, and they will be adhered to. 

There is sufficient proof in the record tending to show 
that the plaintiff in error had an interest in the recovery 
of Hanstine, and that he made the promise to pay for the 
services, and not to become security for them. This being 
the state of the proof, the judgment is in conformity there- 
with and is 

AFFIRMED, 


THE other judges concur. 


County oF DouG Las v. GEorGE E. Trim. 
[FrLep JUNE 30, 1891.] 


1. Officers: CHANGE or TERM AND COMPENSATION: CONSTITU- 
TIONAL Law. In the absence of any constitutional prohibition, 
or affirmative provision, fixing the term of office of any officer or 
his compensation, the legislature may change such term or com- 
pensation, and such change of term or compensation will apply 
as well to the officers then in office as to those to be thereafter 
elected. 

Where an office is created by the consti- 

tution, the compensation of the officer can neither be increased 

nor diminished during his term of office. 


2. 


Error to the district court for Douglas county. Tried 
below before Doans, J. 


T. J. Mahoney, for plaintiff in error, cited: State-v. 
Stanley, 66 N. Car., 59; Hall v. State, 39 Wis., 79; State 
v. Goss, 69 Me., 22; State v. Dist. Board, 44 N. W. Rep. 
[ Wis.], 967; State v. McDowell, 19 Neb., 442; Wheelock v. 
McDowell, 20 Id., 160; People v. Hurlbut, 24 Mich., 59; 
Auditor v. Cochran, 9 Bush [Ky.], 7; Supervisors v. 
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Flackett, 21 Wis., 620; State v. Kalb, 50 Id., 178; Afangam 
v. Brooklyn, 98 N. Y.,585; Com’rs v. Mighels,7 O.St,, 
109; Woods v. Colfax Co., 10 Neb., 552. 


Cowin & McHugh, and William Leese, contra, cited : 
Butler v. Pennsylvania, 10 How. [U. 8.], 402; U.S. ». 
Edwards, 1 McLean [U. S.], 467; Connor v. N. Y., 2 
Sanf. [N. Y.], 355; Wilcor v. Rodman, 46 Mo., 323; 
Perkins v. Corbin, 45 Ala., 103; State v. Douglas, 26 Wis., 
428; Knoup v. Piqua Bank, 1 O.St., 616; Walker v. 
Peelle, 18 Ind., 264; State v. Davis, 44 Mo., 129; Barker 
v. Pittsburg, 4 Pa. St., 51; People v. Bull, 46 N. Y., 57; 
Maximilian v. Mayor, 62 Id., 160; Western College v. 
Cleveland, 12 O. St., 375; People v. Hurlbut, 24 Mich., 
44; Dillon, Mun. Corp., secs. 975, 977, 980; Buttrick v. 
Lowell, 1 Allen -[Mass.], 172; Bowditch v. Boston, 101 
U.S., 16; Ogg v. Lansing, 35 Ia. 495; Wheeler v. Cin- 
cinnati, 19 O. St., 19; Richmond v. Long’s Adm’r, 17 
Gratt. [Va.], 875; Brown v. Vinalhaven, 65 Me., 402; 
Lloyd v. Mayor, 5 N. Y., 369; State v. Stanley, 66 N. Car., 
59; Hall v. State, 39 Wis., 79; State v. Goss, 69 Me., 22; 
Wallace v. Menasha, 10 Cent. Law Jour., 147; State v. 
Kirk, 44 Ind., 401; Board of Supervisors v. Hackett, 21 
Wis., 613; Wyandotte v. Dreanan, 46 Mich., 478; People 
v. Lippincott, 67 Tll., 333; Koontz v. Franklin Co., 76 Pa. 
St., 154; County Com’rs v. Jones, 18 Minn., 199; Auguste 
v. Sweency, 44 Ga., 4638; Perkins v. Corbin, 45 Ala., 103; 
Rounds v. Smart, 71 Me., 383; Prince v. Skillin,. Id., 
361; Farwell v. Rockland, 62 Id., 296 ; Robinson v. White, 
26 Ark., 189; Kendall v. Canton, 53 Miss., 526; Hvans 
v. Populus, 22 La., Ann., 121; Williams v. Newport, 12 
Bush [Ky.], 4388 ; Newton v. Com’rs, 100 U. S., 559. 


MAXxwELL, J. 


The defendant in error was elected county commissioner 
of Douglas county, his term commencing in January, 1886, 
20 
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and terminated January, 1888. At the time he was elected, 
ethe compensation of county commissioner was fixed by 
statute at $3 per day for each day necessarily employed in 
the duties of said office, and five cents per mile as fees for 
going to and returning from the county seat, 

On the 31st of March, 1887, an act was passed by the 
legislature which provided that in all counties having over 
70,000 inhabitants, each county commissioner should re- 
ceive a salary of $1,800 per annum. This act applied to 
Douglas county, and was in force at least six months before 
the termination of the term of office of the defendant in 
error. 

The defendant in error claimed that he was entitled to 
compensation under the new law, and presented his claim 
to the county board of Douglas county, which rejected it. 
He then appealed to the district court, where judgment 
‘was rendered in his favor. 

The question presented is one of law, and was before this 
court in the case of Slate v. Whittemore, 12 Neb., 254, and 
State v. Ream, 16 Id., 681, and the act was sustained as 
being constitutional. It is claimed by the plaintiff in error 
that the legislature had no power to increase the compen- 
sation of the county commissioner, during his term of of- 
fice ; that he is entitled to the compensation fixed by law 
at the time of his election, and when he entered upon the 
duties of his office. This contention is based upon section 
16, article 3, of the constitution, which provides, in sub- 
stance, that the compensation of a public officer will not be 
increased nor dimiuished during his term of office. That 
provision, in our view, applies alone to those officers whose 
offices were created by the constitution. As to all such 
officers, the salary or compensation fixed by law when the 
officer is elected and enters upon the duties of his office, can 
neither be inereased in any form, nor diminished, during his 
term. 

The question was recently before the supreme court of 
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Wisconsin in Slate, ex rel. Martin, v. Kalb, 50 Wis., 178 
(6 N. W. Rep., 556), and it was held, under a similar pro- 
vision of the constitution of that state, that it applied to 
offices created by the constitution. This we think isa cor- 
rect statement of the law. 

In the absence of any constitutional prohibition, or af- 
firmative provision, fixing the term of office of any officer 


or his compensation, the legislature may change such term 
or compensation, and such change of term or compensa- 
iion will apply as well to the officers of any office as to 
those to be thereafter elected. (State v. Kalb, 50 Wis., 178 ; 
Supervisors v. Hackett, 21 Id., 613; Butler v, Pennsylrania, 
10 How. [U. S.], 402; Co. Com’rs v. Jones, 18 Minn, 199; 
Taft v. Adams, 3 Gray [Mass.], 126; Connor v. New York, 
5 N. Y., 285; People v. Banvard, 27 Cal., 470; In re 
Bulger, 45 Id., 553 ; Cooley on Constitutional Limitations, 
276 and note; State v. Douglass, 26 Wis., 428; Hail v. 
State, 39 Id., 79.) 

The fact that there is an increase in the compensation in 
this case does not affect the rule here stated. The defend- 
ant in error was entitled to compensation fixed by law, and 
as this was awarded to him in the court below the judg- 


ment is . 
AFFIRMED. 


THE other judges concur. 


Cuicaco, R. I. & P. R. Co. v. W. H. Wrrry. 
[FILED JUNE 30, 1891.] 


Common Carriers: Cannot Limit LIABILITY FOR NEGLIGENCE. 
A common carrier of live stock, cannot, by contract with a ship-- 
per, relieve itself, eitlier in whole or in part, from liability for 
injury or ioss resulting from its own negligence. 
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c., i. 1 & P. R. Co. v. Witty. 


Error to the district court for Jefferson county. Tried 
. below before Morris, J. 


M. A, Low, and W. F. Evans, for plaintiff in error, 
cited, contending that a limitation of liability was valid, 
even where the carrier was negligent: 1 Lawson, Cont. of 
Carriers, ch. 5; Hart v. R. Co., 2 McCreary [U. 8.], 333; 
Hart v. R. Co, 112 U.S., 388; St. 0, 0 M&S. BR. Co. 
v. Weakly, 8S. W. Rep. [Ark.], 134; Harvey v. R. Co., 74 
Mo., 538; Graves v. R. Co., 137 Mass., 33; Squire v. R- 
Co., 98 Id., 239; D. & N. RB. Co. v. Sherrod, 35 Am. & 


Eng. R. Cases, 611; Durgin v. Am. Exp. Co., 20 Atl. Rep. 
[N. H.], 328. 


Letton & Hinshaw, contra, cited, contending that the 
limitation was void: ailroad Co. v. Lockwood, 17 
Wall. [U. 8.], 357; Liverpool Steam Co. v. Ins. Co., 129 
U. &., 397; McFadden v. M. P. R. Co., 92 Mo., 343 [1 
Am. St. Rep., 721]; If P. R. Co. v. Fagan, 18 Am. St. 
Rep. [Tex.], 776, and notes]; Cream City R. Co. v. C., M. 
& St. P. RB. Co., 63 Wis., 93, and cases; Hutchinson, Car- 
riers, 226, and cases. 


Norvat, J. 


The defendant in error shipped a stallion over the rail- 
way of the plaintiff in error from Henry, Illinois, to Jan- 
sen, Nebraska. The horse died shortly after reaching the 
place of destination, by reason of injuries received in trans- 
portation, as is claimed, caused by defendant's negligence. 
The action is for the recovery of the value of the animal. 
There was a trial by jury, and a verdict and judgment for 
plaintiff for $400. Defendant prosecutes error. 

The petition alleges, in substance, that on the 31st day of 
October, 1888, at Henry, Illinois, the plaintiff delivered 
to the defendant, as common carrier for hire, a certain 
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stallion of the value of $1,800, to be transported over its 
railway to Jansen, in this state; that the defendant under- 
took to do so for the stipulated sum of $30, which was 
then and there paid by plaintiff to the defendant; that the 
defendant did not safely convey and deliver said stallion as 
it had undertaken to do, but on the contrary conducted it- 
self so carelessly and negligently, in and about conveying 
and transporting the same, that said stallion was severely 
hurt, bruised, and injured, to such an extent that it died 
from the effects of said injuries on the same day it arrived 
at Jansen ; and that said injuries were caused by the gross 
negligence of the defendant in and about the operation of its 
train, of which the car containing said horse formed a part. 

The defendant’s answer admits the receipt and transpor- 
tation of the animal as stated in the petition; denies all 
allegations of negligence; sets up that the stallion was re- 
ceived by the defendant for transportation under a contract 
in writing, made by it with the plaintiff, whereby in con- 
sideration of a reduction of the freight on said animal from 
$54 to $27, it was agreed the liability of the defendant for 
damages to said animal should not exceed $100, and that 
the regular charges for the transportation of a stallion over 
defendant’s road from Henry to Jansen was $54, when the 
animal was of greater value than $100, except in cases 
where by agreement with the owner the liability of the 
company for damages to such animal was limited to $100, 
and the owner assumed the risks as provided in the written 
contract in this case. 

The answer also denies that the horse was injured in 
transportation, or that it died from the effects of such in- 
juries, and alleges that the immediate cause of his death 
was pneumonia. The value of the animal was put in issue 
by the answer. 

The plaintiff in his reply alleges that $30 was the only 
sum of money demanded of plaintiff, or mentioned to him 
as being the regular rate of freight for the carriage of such 
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horse, and that plaintiff was not informed and had no 
knowledge that said sum was not the full, regular rate of 
charge for such carriage. 

The second paragraph of the reply is as follows: 

“Plaintiff avers no consideration was ever received by 
him for the signing of a certain paper or papers presented 
to him by the agent of defendant at Henry for signature; 
denies that any reduction of freight rates was ever made 
to him; denies that he ever entered into any contract 
or agreement to release the defendant from liability as a 
common carrier for the safe delivery of said stallion, and 
avers that if the papers he signed contained any such pre- 
tended contracts or agreement, plaintiff had no knowledge 
of the same, and was ignorant that any such release, con- 
tract, or agreement was ever signed by him. Plaintiff 
further says that any such release and agreement, if any 
there be as alleged, is without consideration, and null and 
void, and is against public policy, and contrary to law, and 
inoperative to release said defendant.” 

The proof shows beyond controversy that the horse was 
sound and in good condition when he was placed in the 
car at Henry, and that when the car reached Jansen, the 
horse was severely bruised and injured, from the effects of 
which he died shortly after being unloaded. The evidence 
tends to show that the bruises and injuries were caused by. 
the careless, negligent, and violent manner in which the 
defendant handled the car in which the horse was being 
transported. Indeed, it is not contended by the plaintiff 
in error that the evidence on the question of its negligence 
in operating and handling its cars was not ample to sustain 
the verdict of the jury. 

The sole ground on which we are asked to reverse the 
case is the alleged error of the court in its refusal to give 
to the jury the following instruction asked by the plaintiff 
in error: 

“3. The court instructs the jury that under the law and 
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evidence in this case, plaintiff cannot, in any event, recover 
any sum exceeding one hundred dollars, with seven per cent 
interest thereon from the third day of November, 1888.” 

Whether this request should have been given depends 
npon whether the written contract for the transportation of 
the horse, pleaded in the answer and introduced on the trial, 
is valid and binding. 

The following is a copy of the contract referred to: 


Form 8. 


Chicago, Rock Island & Pacific Railway Company 
LIVE STOCK CONTRACT. 


Live Stock in quantities LESS THAN A FULL CAR LOAD will be 
charged for on basis of estimated weights as per current Classification. 


Live Stock in car loads or less will not be taken unless this contract, 
under which the Company assumes no responsibility for loss, damage, 
or delay to the Stock. is executed by the Station Agent and Shipper. 

Agents are not allowed to receive and ship such live stock until a 
proper contract or release is signed by the owner or shipper thereof. 

Two or three cars of stock will entitle the owner or his agent to 
pass on the train with the stock to take care of it; four to seven cars, 
inclusive, belonging to one owner, two men in charge; and eight cara 
or more, three men in charge, which is the maximum number that 
will be passed by one owner. ONE CAR OF HORSES OR MULES 
WILL ENTITLE THE OWNER OR DRIVER TO PASS ON THE 
TRAIN WITH THE STOCK TO TAKE CARE OF IT, BUT 
WILL NOT ENTITLE HIM TO RETURN PASS. PARTIES SO 
PASSED MUST ACCOMPANY THE STOCK. 

The agent at the station where the stock is loaded will give no 
passes, but the name or names of the persons who are ACTUALLY 
entitled to pass free, with the stock, must be entered on the hack of 
the contract, which, when certified to by the Agent, is the authority 
for the conductor to pass them. 

Agents will permit only the names of the owners or bona fide em- 
ployes who accompany the stock to be entered on the back of the con- 
tract, without regard to passes allowed by number of cars. 

DIFFERENT KINDS OF LIVE STOCK MUST NOT BE 
LOADED IN THE SAME CAR. 

Agents of this Company are not authorized to agree to forward 
Live Stock to be delivered at any specified time. 
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> ; 
PEACH . ror Henry Station. 


This contract, made and entered into this 3Js¢ 
day of Uct., A. D., 1888, by and between W. H. 


Witty, Of ......0.ccceee eee and the CHICAGO, ROCK 
Shipper’s residence. 


ISLAND AND PACIFIC RAILWAY COM- 
ce eesien o35sSibeagiveveanasoes PANY, WitnessEtrnu, that for and 1n considera- 
tion of rate named (Yarif’ dollars per car) and 
privileges above enumerated, the said W. H. 
paket ees one Witty agrees to ship One Stallion cars Ofve.cescssee-. 
from Henry to Jansen, Neb., and said Railway 
seaeseneranere | seceeeoeeneenes Company agrees to receive and haul the same. 
Which stock is to be loaded and unloaded, 
|| watered and fed, by the said W. H. Witty or his 
agents. 

And, in consideration of free transportation for 
PS im ssssseeeeveeess persons, hereby given by said Railway 

| 


4314 
Si CKE&N 


Company, such persons to accompany the stock, 
it is agreed that the cars containing the stock of 
said W. H. Witty, are in the sole charge of such 
person or his agents for the purpose of attention 
and protection to the stock while in transit, and 
ki the Company assumes no responsibility for safety 
seseeseneonenee = to stock in charge of the shipper or his agents, 


whether from theft, heat, jumping from car, in- 
Hh nie Paella eta _l' jury in loading or unloading, ipjury or damage 
| which stock may do to themselves or which may 
arise irom the reasuuable delay of trains, or trom 
Mey Tey ey hay, any other cause or accidentor injury, except thuse 
occurring by reason of gross negligence of the 
subidesacesest|tuedescerenesase Company. 
It is also agreed in all cases that the liability 
| of the Company for damage to valuable or com- 
“) mon live s.ock shall not exceed one hundred dol- 
lars for each animal, except by special agreement. 
srenenacaceaee| concrvensonnaes And further, that the persons who receive free 
|| transportation in charge of said stock, in consider- 
setieses cho |asathen os ation of the receipt of the same, agree to assume 
, allrisk of personal injury from any cause what- 
| ever, except injuries arising from gross careless- 
; Dess of the Railway Company. 
i! It isalso agreed that the said Railway Company 
receives live stock only subject to owner’s risk for 
delays, damages, or losses which may be caused 
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by enforcing quarantine regulations established by the authorities of 
the several States, Territories, or District through or into which they 
are to be transported; and all expenses, damages, and losses which 
shall be incurred because of such regulations shall be borne by the 
owner. 

It is also agreed that no stop-over privileges will be granted on re- 
turn passes. 

WITNEss, tbe name of the Railway Company by its duly authorized 
agent, aud signature of the shipper hereto, the day and year first 
above written, 

CHICAGO, ROCK ISLAND & PACIFIC 
RAILWAY COMPANY. 
C. H. MOSS, Agent. 
W. H. WITTY, Shipper. ML. 


‘[Printed across the face in red ink: “Read this contract.’ “Da- 
plicate.’’] 


While the plaintiff neither admits, nor denies directly, 
the execution of the above contract in his reply the alle- 
gations of the second paragraph thereof are in effect an ad- 
mission that the plaintiff signed the agreement. (Dinsmore 
& Co. v. Stimbert, 12 Neb., 443.) 

But outside of and independent of the admission of the 
pleading, the execution of the contract is proved by evi- 
dence that is undisputed. C. H. Moss, who was the de- 
fendant’s agent at Henry, Illinois, when the horse was 
delivered to the company for shipment, testifies that the 
contract was prepared in duplicate and signed by the plaint- 
iff, and by the witness on behalf of the company at that 
time, each retaining one of the duplicates. This testimony 
is in no manner denied. 

The execution of the agreement being established, the 
question then arises, is the clause therein, limiting the lia- 
bility of the company to an amount not exceeding $100, 
valid and binding, when the loss was occasioned by the 
negligence of the carrier? 

_ The contract in the case at bar was entered into in the 
state of Illinois, and was to be performed within the states 
of Illinois, Iowa, Missouri, and Nebraska. In_ passing 
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upon its validity, we shall not take into consideration the 
provisions of the constitution and laws of this state, which 
relate to the-limitation of the liability of railroad com- 
panies as common carriers; nor do we determine whether 
the provisions of our constitution and statutes apply to 
such a contract. As we view it, the stipulation in the 
contract, limiting the liability of the plaintiff in error, for 
its own negligence, is invalid under the rule of the common 
law. 

With certain well defined exceptions,a carrier of live 
stock is an insurer, not only of the safety of the property 
while being transported, but for its safe delivery to the 
owner at the place of destination. The law does not hold 
it liable for injuries resulting unavoidably from the inher- 
ent nature and propensities of the animals transported, nor 
for damages occasioned from the act of God or the violence 
of public enemies. We do not doubt that a carrier may, 
by contract fairly entered into, limit in some respect its 
liability as an insurer, or its common law liability, where 
the restriction imposed is reasonable. But, on grounds of 
public policy, the law has wisely prohibited a common car- 
rier of freight from in any manner contracting against its 
own negligence. This doctrine was distinctly held and 
applied in A. & N. R. Co. v. Washburn, 5 Neb., 117. 
Gantt, J.,in the opinion says : “The common law fixes the 
degree of care and diligence due from railroad companies 
as common carriers; and a failure to exercise this care and 
diligence is negligence, without any legal distinction as 
being gross or ordinary ; and the better rule of law, sus- 
tained by the weight of authority, is, that it is against the 
policy of the law to allow stipulations which will relieve 
the company from the exercise of that care and diligence, 
or which, in other words, will excuse them for negligence 
in the performance of that duty.” 

Decisions are to be found which lay down a contrary 
doctrine, but the better reason, as well as the current of au- 
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thority in this country, sustain the rule announced by this 
court in thecase referred to. (See Ruilroad Co. v. Lochiwood, 
17 Wall. (U.S.], 357; Grand Trunk R. Co. v. Stevens, 95 U. 
S., 655; Bank of Kentucky v. Adams Exp. Co., 93 Id., 174 ; 
Liverpool Steam Co. v. Phenix Ins. Co. 129 Id., 397 ; 
Shriver vu. Sioux City & St. P. R. Co., 24 Minn., 506; 
Welsh v. P.& C. R. Co., 10 O. St. 65; LA& LR. 
Co. v. Hedger, 9 Bush [Ky.], 645; McCune v. B.C. R. 
& N. R. Co., 52 Ta., 600; Orit v. AL & St. LD. Ry. Co., 36 
Minn., 396; Ormsby v. U. P. Ry. Co., 4 Fed. Rep. [Col.], 
706; Rintoul v. N.Y. C. & H.R. RB. Co, 17 Id, 905; 
Eust Tenn. V. & G. RB. Co., v. Johnston, 75 Ala., 596; Wif” 
v A. T.&S. FR. Co., 4 Pac. Rep. [Kan.], 401; Cd’. 
Co. v. Morrison, 19 T., 136; C&R. Co. v. Adams, 42 
Id., 486; Farnham v. C. & A. Ry. Co, 55 Pa. St., 53; 
Durgin v. Am, Exp. Co., 20 Atl. Rep. [N. H.], 328; Adams 
Exp. Co. v. Hotmes, 9 Id. [Pa.], 166; Morrison v. Construc- 
tion Co., 44 Wis., 405; Black v. Goodrich Transp. Co., 55 
Td., 319; Railroad Co. v. Wilcox, 84 Tl., 239.) - 

The recovery in this case is placed solely upon the ground 
of the negligence of the plaintiff in error in handling of 
its cars. As the stipulation in the contract, under which 
the horse in question was shipped, relicved the carrier from 
all liability for damages, excepting those which should re- 
sult from its own gross negligence, such provision is con- 
trary to sound public policy, and is therefore void. 

It is claimed that the limitation in the contract, as to 
the amount of damages in case of loss or injury, does not 
tend to exempt the carrier from liability for negligence. 
The authorities cited in brief of plaintiff in error so hold, 
but we are unable to draw such a distinction. If a carrier 
cannot, by stipulation, be relieved from liability for its 
negligence, it is equally clear, for the same reason, that it 
cannot, by contract with the shipper, limit the amount of 
damages resulting from such negligence. If the plaintiff 
in error can lawfully stipulate that the damages shall not 
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exceed $100, it could likewise contract that it should not 
be more than $25, or any smaller sum, thereby practically 
relieving itself from all responsibility for injuries occa- 
sioned by its own negligence. That would be accomplished 
indirectly, what it could not lawfully do directly. The 
proof fully shows that the horse, when shipped avas worth 
not less than $400, and to hold that the owner can only 
recover one-fourth that sum, would be to exempt the car- 
rier from a part of the liability assumed by it for injuries 
resulting from its own carelessness or negligence. This the 
law will not sanction. (Morrison v. Construction Co., 44 
Wis., 405; Black v. Goodrich Trans. Co.,55 Id., 319; KK. 
C., St. & C. B. RB. Co. v. Simpson, 30 Kan., 645; Ee- 
press Co, v. Jfoon, 39 Miss., 822; C., StL. & N. O. R. 
Co. v. Abels, 60 Id., 1017; U. & Exp. Co. v. Backman, 
28 O. St., 144; Moulton v. St. P. R. Co., 31 Minn., 85; 
Boehl v. C., M. & St. P. Ry. Co., 46 N. W. Rep. [Minn.], 
333; Adams Exp. Co. v. Stetlaners, 61 Tll., 184; Oppen- 
heimer & Co. v. Express Co., 69 Id., 62; Grogan v. Adams 
Exp. Co., 7 Atl. Rep. [Pa.], 134.) 

The evidence shows that the plaintiff in error had two 
rates for the transportation of stallions from Henry to 
- Jansen. The rate was $54 per head when the carrier 
bound itself to pay the full damages sustained by the ship- 
per, and the sum of $27 was charged when the carrier 
stipulated its liability should not exceed $100 per head. 
In the case we are considering the horse was shipped un- 
der the cheaper rate. Doubtless carriers have the right to 
fix their charges for transportation according to the value 
of the property to be carried, and where, by a contract fairly 
made between carrier and shipper, the latter obtains a re- 
duced rate by reasons thereof, the value thus agreed upon will 
be the limit of the carrier’s liability, except where the dam- 
ages are the result of its own negligence. In other words, a 
carrier may, by stipulation, limit its responsibility in respect 
to any unavoidable injury or loss, but not from liability for 
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damages caused from its own negligence. This rule is but 
fair and just, and violates no principle of public policy. 

The instruction requested was therefore properly re- 
fused. The judgment is 


AFFIRMED, 


THE other judges concur, 


Davip Van Etren v. Wituiam Burt, 
[FILED JUNE 30, 1891.] 


1. Review: Motion OmitTep From Recorp. ‘This court will 
* not review the action of the district court in overruling a mo- 
tion for a change of venue, where the motion is not included in 

the records brought up. 


bias 


Pleading: ScANDALovs MATTER or language disrespectful to 
the court contained in a pleading or affidavit filed in a cause, 
may be stricken out. 


3. Review: AFFIDAVITS. To review a ruling of the district court 
in striking from the files an affidavit claimed to contain lav- 
guage disrespectful to the trial court, the affidavit must be 
incorporated in the bill of exceptions, and if the trial judge 
refuse to do so, he will, in a proper case, be compelled by 
mandamus to include the same in the bill of exceptions. 


~ 


. Trial: ABSENT WITNESSES: LACHES. A party cannot wait un- 
til after verdict and then for the first time complain of the ab- 
sence of material witnesses, when their absence was known 
before the trial commenced. 


5. Review: OBJECTIONS TO JURORS not made in the trial court, 
will not be considered here. 

6. : AFFIDAVITS used on the hearing of a motion for a new 
trial, must be preserved by bill of exceptions in order to become 
a part of the record of a case. 

7. The evidence sustains the verdict. 
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Error to the district court for Douglas county. Tried 
below before GRoFF, J. 


D. Van Etten, pro se. 
Switeler & McIntosh, contra. 
Norval, J. 


The plaintiff in error brought his action against the de- 
fendant in error to recover the sum of $90.60, with inter- 
est, as a balance alleged to be due him for services ren- 
dered as an attorney at law for and at the request of the 
defendant. The items charged in the plaintiff’s account 
amount, in the aggregate, to the sum of $294.90, against 
which the defendant is credited in the petition with several 
cash items, amounting to $202.30. 

The defendant in his answer denies that he isin indebted 
to the plaintiff in any sum whatever; admits that he em- 
ployed the plaintiff to defend an attachment suit brought 
against Butt by Meyer & Raapke, in the district court of 
Douglas county, and avers that he agreed to pay the 
plaintiff $30, in full compensation for all services to be 
rendered by him in the case, $10 of which he alleges was 
paid at the time plaintiff was retained, and the balance was 
subsequently paid. The defendant admits he retained the 
plaintiff to represent him in a suit brought by Vineyard & 
Schneider against Butt, before a justice of the peace. The 
defendant alleges that the plaintiff, at his request, brought 
suit against one C. E, Mayne to recover the sum of $15, 
due the defendant, and after the action was instituted, but 
before trial, Mayne paid the money to Van Etten, who ap- 
propriated the whole thereof to his own use, and still re- 
tains the same. The answer further avers that the plaint- 
iff received from the clerk of the district court of Douglas 
county, $172.30 of money belonging to the defendant, 
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which plaintiff retains and refuses to pay over to him. It 
is also alleged that all the services performed by the plaint- 
iff, as the attorney of the defendant, were rendered in such 
a manner as to involve the defendant in needless litigation 
and costs, and that plaintiff’s services were worthless and of 
no value whatever. The defendant prays judgement against 
the plaintiff in the sum of $217.30 and interest. 

The plaintiff replied, denying every allegation of the 
answer, except the receipt of the $172.30, which the de- 
fendant has credit for in the petition. 

A verdict was returned for the defendant for $61.84, the 
plaintiff’s motion for a new trial being overruled, judg- 
ment was rendered on the verdict. 

The plaintiff’s motion for a change of venue was over- 
ruled, which ruling is assigned as error. We are unable 
to consider this assignment for the reason that the motion 
and the affidavits filed in support thereof, are not a part of 
the record in this conrt. It must be presumed that the 
‘ showing was insufficient to require the trial court to order 
a change in the place of trial. The journal entry states 
that the affidavit accompanying the motion was stricken 
from the files because “it is irrelevant, and is in its nature 
and general effect scandalous and disrespectful to the court 
and the several judges thereof.” For the same reason thie 
trial judge certifies he refused to allow the affidavit to be 
incorporated in the bill of exceptions. 

It cannot be doubted that scandalous matter, or lan- 
guage disrepectful to the court, contained either in a plead- 
ing or affidavit filed in a cause, may be stricken out, and if 
the objectionable matter is blended with that which is 
pertinent and proper, so as to be incapable of separation, the 
whole may be eliminated from the files. If, therefore, the 
general trend of the affidavit in question was scandalous 
or disrespectful to the court, it was the duty of the trial 
court not to-permit it to remain on file or to be made a 
part of the record in the case. If the affidavit was not 
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objectionable, the plaintiff had his remedy by mandamus 
to compel the trial judge to include it in the bill of excep- 
tions. We must accept the record as we find it, and we 
are, therefore, unable to determine whether there was any 
error committed to the prejudice of the plaintiff in strik- 
ing his affidavit from the files. 

It is urged that the court abused its discretion in requir- 
ing the plaintiff to go to trial, immediately after his motion 
for a change of venue was overruled. So far as the record 
shows, the plaintiff made no application for time to prepare 
for trial. If he desired the hearing postponed, in order to 
procure absent witnesses, as is claimed in his brief, he shonld 
hive made a showing to the court, by affidavit or other testi- 
mony, stating the names of the absent witnesses, what they 
would testify to if present, and the efforts used to procure 
their attendance. A party cannot wait until after trial 
and verdict, and then, for the first time, complain that he 
went to trial without his witnesses being present, when he 
was aware of their absence before the trial commenced. 

The regular panel of petit jurors being incomplete, a 
special venire factas, by order of the court, was issued, and 
the sheriff filled the panel. Error is assigned because sev- 
eral of the jurors thus summoned were on the jury that 
tried the cause. The record not showing that any objec- 
tion was made in the trial court to the mode of selecting 
the jury, this assignment in the petition in error will not 
be considered. 

The seventh and eighth assignments in the petition in 
error, are as follows: 

“ Seventh—Error and abuse of discretion in prohibiting 
plaintiff from discussing to the jury, legitimate evidence 
offered and received on trial, as shown by the eighth subdi- 
vision of motion for a new trial, and affidavit supporting it. 

“ Kighth—Misconduct and irregularity in the proceed- 
ings of the jury in arriving at their verdict.” . 

These assignments must be overruled, for the reason 
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A) 

that there is no evidence in the bill of exceptions to 
sustain them. ‘True, the clerk of the district court ha; 
included in the transcript a copy of an affidavit made by 
the plaintiff, and filed in the court below. Whether it was 
considered on the hearing of the motion for a new trial, 
or whether other affidavits were presented and read, we do 
not know, as the record fails to inform us. The filing of 
the affidavit with the clerk did not make it a part of 
the record, so as to be considered by this court. It could 
only become a part of the record by being preserved by a 
bill of exceptions. This court has so held in many cases. 
(Dorrington v. Minnick, 15 Neb.,397; Dolen v: State, Id., 
405; Empkie v. McLean, Id., 629 ; Donovan v. Sherwin, 16 
Id., 180; Thesing v. School Dist., Id., 1384; Frederick v. 
Ballard, Id., 559; Graves v. Scoville, 17 Id., 593; Richards 
v. State, 22 Id., 145.) 

The plaintiff contends that the verdict is contrary to the 
evidence. The principal contest on the trial, was as to the 
plaintiff’s charges for services rendered as an attorney in 
the suits of Meyer & Raapke v. Barr, and Vineyard & 
Schneider v. Barr. The latter case was brought before 
a justice of the peace. It fully appears that the defendant 
justly owed the debt upon which the action was brought, 
and that Van Etten was at the time of his employment so 
advised. The plaintiff herein was employed for the sole 
purpose of delaying the plaintiffs in the suit in obtaining 
judgment on a meritorious demand. On various grounds 
a delay of nearly three months was obtained in that court, 
and a further postponement of as many more months was 
procured by taking an appeal to the district court. No 
defense to the claim was ever made, nor was it ever in- 
tended that any should be interposed. Van Etten charged 
for his services $42.50. We do not see that he is entitled 
to any compensation for what he did. Courts will not aid 
any attorney to recover for services rendered for the sole 
object aud purpose of obstructing and delaying courts 

21 
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in the administration of justice. Nor is it the legitimate 
business of an attorney to knowingly aid a litigant in that 
way. What we have said applies as well to the charges 
made by the plaintiff for advising the defendant how to 
transfer his property, so as to place it beyond the reach of 
his creditors, and for preparing papers for the accomplish- 
ment of such unlawful purpose. 

There is a conflict in the evidence as to the terms of the 
plaintiff’s employment as attorney in the Meyer & Raapke 
case. The plaintiff testified that he was to receive $25 as 
a retainer, and was to be paid, in addition, the reasonable 
value of his services. Butt denies this. He testified, in 
effect, that the plaintiff agreed to defend the action until 
the final determination thereof, for the agreed sum of $30. 
This conflicting evidence was submitted to the jury, who, 
notwithstanding the defendant’s attempt on the trial to im- 
peach the plaintiff, must have accepted as true the plaintiff’s 
testimony on that issue, otherwise the verdict for the de- 
fendant should have been for a sum more than twice as 
large as that assessed by the jury. The value of his serv- 
ices in the Meyer & Ruaapke case, as testified to by the 
plaintiff’s witnesses, range from $75 to $150, which the 
defendant’s witnesses testified that from $25 to $75 would 
be a reasonable fee. It is undisputed that the plaintiff 
collected and obtained money belonging to the defendant 
to the amount of $187.30, and the plaintiff admits that the 
defendant had paid $15 to apply on fees. The jury al- 
lowed the plaintiff, in making up their verdict, $140.46, 
as compensation for all professional services rendered for’ 
the defendant. Allowing the plaintiff full compensation 
for legitimate charges, outside of the Meyer & Raapke case, 
the jury has given the plaintiff over $100 for his fees in 
that case. Under the evidence, we are not prepared to say 
that he was entitled to a larger amount. He received more 
than the highest sum testified by any of the witnesses for 
the defense, or the lowest amount given by any of the 
plaintiff’s witnesses. 
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We have examined the rulings of the court on the taking 
of the testimony, and observe no error committed preju- 
dicial to the plaintiff. So far as we can see the rulings 
were entirely fair and not in violation of the rules of evi- 
dence laid down in the books. 

Exceptions were taken to the giving and refusing of 
certain instructions, but as no criticism is offered thereon 
in plaintiff’s brief, and no error being discovered by the 
writer, the exceptions are overruled without comment. 
The judgment is 


AFFIRMED. 


Tue other judges concur. 


Strate, EX REL. R. L. Downiye, v. WILLIAM Gas- 
LIN, JR. 


{FILED JUNE 30, 1891.] 


1. Bill of Exceptions: Motion ror New TriaL: JunpGes Ex- 
CHANGING. Where, after a verdict has been returned in the 
district court, the judge of another district who tried the cause 
ceased to preside and returns to his own district, before the mo- 
tion for a new trial is heard and determined, the motion may be 
passed upon by the court where the case is pending where the 
judge of that district is sitting, and the court has authority to 
allow not exceeding forty days from the adjournment of the 
term to prepare and serve the bill of exceptions, 


2: : UNAVOIDABLE DELAY IN SERviING. When a party, 
without fault on his part, has been prevented from preparing and 
submitting to the adverse party his bill of exceptions within 
the time allowed by law, on account of the inability of the 
court reporter to furnish a transcript of the testimony in time, 
the judge who tried the case should sign and allow the bill 


when presented to him. 


3. : DuTY oF JUDGE To S1@N. When a proposed bill of ex- 


ceptions is served upon the adverse party, after the period has 
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elapsed within which it should have been submitted and signed, 
and the bill is returned to the party seeking its allowance with- 
out proposing any amendments or making any objections as to 
the time he received it, the judge should allow the bill. 


ORIGINAL application for mandamus. 


Calkins & Pratt, for relator, cited: Manfg. Mut. Fire 
Ins. Co, v. Daboll, 44 N. W. Rep. [Mich.], 604; Mellinger 
v. Behren, 63 Ia, 374; Tracy v. Beeson, 47 Id., 155; Doty 
v. Whittle, 11 Pac. Rep. [Cal.], 761; Richards v. State, 22 
Neb., 146. 


Nemo, contra. 
Norvat, J. 


This is an application for a mandamus to compel the re- 
spondent, who is the district judge in and for the eighth 
district, to sign a bill of exceptions in a cause tried before 
him while sitting in the district court of Buffalo county, 
at the request of one of the judges of the tenth district. 

At the September term, 1889, of the district court of 
Buffalo county, to-wit, October 1, 1889, the case of Rol- 
lin L. Downing against George W. Overmier et al. was 
tried before the respondent, judge presiding, and a jury, and 
a verdict was returned against the relator herein and in 
favor of the defendants aforesaid. Within three days from 
the date of said verdict the relator filed a motion for a new 
trial in said action, and before the same could be heard 
and disposed of the respondent leftsaid county and ceased 
to preside further at said court, and has not since returned 
in his official capacity. 

On the 30th day of January, 1890, the district court of 
Buffalo county, the Hon. A. H. Church, one of the judges 
of the tenth district, presiding, overruled the motion for a 
new trial and gave the relator forty days from the adjourn- 
ment of the term to prepare and serve his bill of excep- 
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tions. The September term of said district court adjourned 
frum time to time, until the 7th day of February, 1890, 
when it adjourned sine die. 

On the 19th day of March, Judge Church, upon a show- 
ing of diligence, granted the relator forty days additional 
time to prepare and submit to the adverse parties his bill 
of exceptions. 

On the 24th day of April, 1890, the relator served the 
proposed bill upon the attorney for the defendants in said 
suit, who, on the 14th day of May, 1890, returned the same 
without objections or amendments thereto. The bill was 
on the same day forwarded by mail to the respondent at 
Alma, his place of resideuce, for allowance. The respond- 
ent received the same on May 17th, at which time he re- 
fused to sign it, indorsing thereon his reasons for such re- 
fusal. It is not suggested that the bill is in any respect 
incorrect, but the grounds upon which the respondent de- 
clined to allow and sign the bill are: First, that Judge 
Church had no authority to extend the time for settling 
the bill, because the cause was tried before the respondent, 
and second, because the proposed bill of exceptions was not 
presented to the respondent for his signature until May 19, 
1890. 

Section 311 of the Code provides that “ When the de- 
cision is not entered on the record, or the grounds of ob- 
jection do not sufficiently appear in the entry, the party 
excepting must reduce his exceptions to writing within fif- 
teen (15) days, or in such time as the court may direct, not 
exceeding forty (40) days from the adjournment of the 
court sine die, and submit the same to the adverse party or 
his attorney of record for examination and amendment, if 
desired, * * * Within ten days after such submis- 
sion the adverse party may propose amendments thereto, 
and shall return said bill with his proposed amendments to 
the other party, or his attorney of record. The bill and 
proposed amendments must, within ten days thereafter, be 
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presented by the party seeking the settlement of the bill to 
the judge who heard or tried the case, upon five (5) days’ 
notice to the adverse party, or his attorney of record, at 
which time the judge shall settle the bill of exceptions. If 
no amendments are proposed, or if proposed and allowed, 
the proposed bill may be presented with the amendments, 
if any, to the judge for settlement without notice to the 
adverse party or his attorney of record. When settled, 
the bill must be signed by the judge, with his certificate to 
the effect that the same is allowed. * * * In cases 
where a party seeking to obtain the allowance of a bill of 
exceptions has used due diligence in that behalf, but has 
failed to secure the settlement and allowance of the same, 
as herein required, it shall be competent for the judge who 
tried the cause, upon due showing of diligence, and not 
otherwise, to extend the time herein allowed, but not be- 
yond forty days additional to that herein provided, making 
such specific directions in that behalf as shall seem just to 
all parties.” 

It will be observed that the first clause of the section 
authorizes the court to grant the party excepting not ex- 
ceeding forty days from the rising of the court, to reduce 
his exceptions to writing, and submit the same to the ad- 
verse party, or his attorney of record. This power was 
expressly conferred by the legislature upon the court in 
which the trial was had, and not upon the judge who 
heard or tried the cause, to fix the time for reducing the 
exceptions to writing. It is only when additional time, 
beyond the first forty days, is desired that a judge at cham- 
bers is empowered to grant the extension. The motion for 
a new trial could not be passed upon except at some term 
of the district court held in Buffalo county. Judge Church 
is, and was, one of the judges of the tenth judicial dis- 
trict, and as such was qualified to hear and determine any 
cause, proceeding, or motion pending in his court, except 
in a matter where he is disqualified by law. We know of 
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no statuie or law which disqualifies one judge from hear- 
ing and passing upon a motion for a new trial, in a suit 
tried before another judge. It is always desirable that 
such a motion should be heard and decided by the same 
judge who presided at the trial of the cause, as his famil- 
iarity with the case the better enables him to rule upon the 
questions raised by the motion, but in order to protect the 
rights of suitors and prevent a failure of justice, it is some- 
times absolutely necessary for a judge to hear and decide 
a motion for a new trial, in a case in which he did not pre- 
side at the trial. The record shows that this is one of 
such cases. The respondent ceased to hold court in Buffalo 
county before the relator’s motion for a new trial was 
heard, and lias not been in the county since. To hold that 
the respondent alone can rule upon the motion, is to deny 
the relator’s right to have the case reviewed by this court. 
Weare fully convinced that Judge Church had jurisdiction 
to hear the motion, and it follows that the court, while he 
was presiding, had authority, on overruling the same, to 
allow not exceeding forty days from the ‘adjournment of 
the term to prepare a bill of exceptions. 

But it is claimed by the respondent that, as the cause 
was tried before him, under the provision of the last clause 
of section 311 above quoted, Judge Church had no juris- 
diction or authority to grant the forty days additional time 
in which to prepare and serve a bill of exceptions. In our 
view, it is uot indispensable to the granting of a writ of 
mandamus in this case, that we should hold that Judge 
Church had no authority to grant the last extension of time, 
hence we will not stop to discuss that question. 

It appears from the record that immediately after the 
overruling of the motion for a new trial the relator made 
application to the official reporter, who took the testimony 
in short-hand, for a transcript of the oral evidence, but on 
account of the press of other official duties, he was unable 
to furnish the same within the forty days allowed by the 
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court. It was, therefore, impossible for the relator to pre- 
pare the bill within the time stated. This court has held 
that when a party is prevented from preparing his bill of 
exceptions within the time Hmited, on account of the 
inability of the official reporter to furnish him a transcript 
of the testimony, it is the duty of the trial judge to sign 
the bill. (Curran v. Wileow, 10 Neb., 449; Richards c. 
State, 22 Id., 145.) This rule is reasonable and just. A 
litigant should not be deprived of the right to have his 
case heard in the court of last resort, on account of the fuil- 
ure of the official stenographer to furnish him with a copy 
of the testimony. 

There is another reason why the proposed bill should be 
signed and allowed. It was submitted by the relator to 
the attorney for the defendants in the suit, on the 24th day 
of April, 1890, who on May 14; 1890, returned the same 
to the relator without making any objection either as to its 
correctness or as to the time it was submitted tohim. He 
therefore waived the objection that it was not served upon 
him. or presented to the judge for his signature, within the 
statutory period. (0. & N. N. RR. R. Co. v. Redick, 14 
Neb., 55; Cheney v. Cooper, Id:, 414; Parker v. Kuhn, 19 
I., 394.) 

Cheney v. Cooper, supra, was tried in the district court 
of Johnson county at the October term, 1882, which ad- 
journed sine die on the 5th of that month. No extension 
of time was granted to prepare the bill of exceptions. The 
hill was served on the defendant’s attorney on December 1, 
1882, who on the same day indorsed thereon: “ Examined 
and found correct,” and returned it to plaintiff’s attorney. 
The bill was signed by the judge on December 4th. This 
court, in passing upon a motion to quash the bill of excep- 
tions, said: “The only question for determination, there- 
fore, is the effect of the indorsement on the bill by the de- 
fendant’s attorneys. Thestatute authorizes the preparation 
and signing of a bill of exceptions after the close of the 
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term at which the decision is rendered. It provides that 
a draft of the proposed bill shall be served upon the ad- 
verse party or his attorney within a certain specified time, 
and for the proposal of amendments to the bill by the ad- 
verse party. While, if insisted upon, the bill must be pre- 
sented to the judge for his signature within the time re- 
quired by law, yet this requirement may be waived, and 
when a bill containing a certificate from the adverse party 
that it is correct, without any objection as to the time he 
received it, or that the period has elapsed within which the 
bill should haye been prepared and submitted to him, is 
submitted to the judge for his signature, it is his duty to 
sign the same.” 

In the case cisclosed by this record, the bill was pre- 
sented to the respondent for his signature within three days 
after it was returned to the relator. It is clear that the 
respondent should have sigued and allowed the bill. 

A peremptory writ of mandamus is 


ALLOWED. 


THE other judges concur. 


Crry oF PuarrsmoutH v. Hexry Boeck. 
[FILED JUNE 30, 1891.] 


1. Review: AFFIDAVITS used as evidence in the district court will 
not be considered by this court, unless they are made a part of 
the record, by being embodied in a bill of exceptions. 


2. Public Improvements: Damaces. When private property 
is damaged by the location and coustruction of a pnblic im- 
provement near it, and the property is not specially benefited 
by the improvement, the measure of the property owner’s dam- 
ages is the difference between the value of the property imme- 
diately before the location and construction of the improvement, 
and its value immediately afterwards. 
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3. 


A city is liable to a lot owner for the diminution 
in value of his property, caused by the location and construction 
of a sewer, built by the city near his lot, on which a brick build- 
ing had been erected before the sewer grade was establisbed, 
although the work was performed in a careful and skillful 
manner. 


4. Instructions. Where an instruction is given by which it is 
sought to cover tbé entire issues made by the pleadings and evi- 
dence, all the essential elements involved in the case should be 
introduced in the instructions, 


Error to the district court for Cass county. Tried be- 
low before CHAPMAN, J. 


C. 8. Polk, for plaintiff in error, cited: Schaller v. Omaha, 
23 Neb., 325; Cincinnati v. Penny, 21 O. St., 499; Pon- 
tiac v. Carter, 32 Mich., 164; Crawford v. Delaware, 7 O. 
St., 459. 


Beeson & Root, contra, cited cases referred to in opinion, 
and Reardon v. San Francisco,7 Am. & Eng. Corp. Cases, 
454. 


Norvat, J. 


Henry Boeck, the plaintiff below, is the owner of two 
brick buildings situated on block 35 in the city of Platts- 
mouth. One is a two-story and basement, and the other a 
one-story and basement. The buildings are separated by 
an alley running through the block, and abut upon the 
alley. In 1880 the defendant city excavated the alley to 
a depth of sixteen feet below the natural surface of the 
ground, and within a foot of the line of plaintiff’s lots and 
buildings, and constructed a sewer of masonry. By reason 
of the excavation for and construction of the sewer so 
near to and below the bottom of the foundation of plaint- 
iff’s walls, the buildings settled, cracking the walls and 
damaging the buildings. The action was brought against 
the city to recover the damages thus sustained. A trial 
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was had to a jury, who returned a verdict for the plaintiff, 
in the sum of $1,500. The defendant’s motion for a new 
trial was overruled, and judgment was entered upon the 
verdict. 

The first error assigned in brief of counsel for the plaintiff 
in error relates to the alleged misconduct of H. B. Bur- 
gess, oneof the jurors who tried the cause. There appears in- 
the transcript the affidavit of deputy sheriff David Miller, 
to the effect that the juror Burgess viewed and inspected 
the walls of the injured buildings in controversy, after the 
argument of the cause by the attorneys, but before the jury 
had retired to consider their verdict. There are also other 
affidavits within the transcript, bearing upon the same ques- 
tion, but the point raised by counsel cannot be considered 
by this court for the reason that the affidavits were not 
embodied in the bill of exceptions. It does not appear 
that they were ever read in the court below, or that the 
attention of the trial court was called to them. To be 
available as evidence in this court, the affidavits should 
have been made a part of the record by being embodied in 
the bill of exceptions. (Ray v. Mason, 6 Neb., 101; Credit 
Foneier of America v. Rogers, 8 Id., 36; Aultman v. Howe, 
10 Id., 10; Oliver v. Sheeley, 11 Id., 521; Walker v. Lutz, 
14 Id., 274; Sides v. Brendlinger, Id., 491; Kyle v. 
Chase, Id., 528; Tessier v. Crowley, 16 Id., 369; Olds 
Wagon Co. v. Benedict, 25 Id., 372; Vallandingham v. 
Scott, 30 Id., 187.) 

The court was asked by the plaintiff in error to give the 
following instructions ; 

“4, You are instructed that if you find the plaintiff is 
entitled to recover, the measure of damages would be the 
cost of repairing the injuries, which you find from the evi- 
dence have been sustained, and the actual damages suffered 
by inconvenience and determent to plaintiff’s business, if 
any such has been shown.” 

The request was refused and the court usteatal the 
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jury, in effect, that the rule of damages in the case is the 
difference between the market value of the property imme- 
diately before the construction of the sewer, and its value 
immediately after the sewer was built, provided such dif- 
ference was caused by the construction of the improvement. 
The proof tends to show that the plaintiff’s buildings were 
erected long before the city established a sewer grade in the 
alley, upon which the plaintiff’s lots abut ; that the build- 
ings were well and properly constructed upon suitable 
foundations ; that by reason of the location and construc- 
tion of the sewer, the walls of the building settled and 
cracked and permanently injured and damaged the prop- 
erty, and that they cannot be placed in as good condition 
as before the injury occurred. We think, under the facts, 
the correct rule of damages was stated to the jury in the 
charge of the court and that the request of the plaintiff in 
error was properly refutsed. The diminution in value of 
the plaintiff’s property caused by the improvement is the 
measure of his damages. (See City of Omaha v. Kramer, 
25 Neb., 489.) 

Error is assigned because the court refused to instruct 
the jury as requested: ‘You are instructed that, under 
the issues of this case, for the defendant to be liable, you 
must first find that there was negligence in supporting the 
sides of the excavation for the sewer, or in some other ma- 
terial portion of the work that caused or contributed di- 
rectly to the injury complained of, and unless you find that 
such negligence did in fact exist, your verdict should be for 
the defendant.” 

It was not error to refuse this request. The plaintiff’s 
right of recovery did not in any manner depend upon 
whether the city authorities were negligent in the construc- 
tion of the sewer. Sec. 21, article 1, of the constitution 
provides that “The property of no person shall be taken 
or damaged for public use without just compensation there- 
fur.’ Itis manifest that this language gives to an indi- 
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vidual, whose property has been damaged by construction 
of public improvement, a right of action, although the 
work has been carefully and skillfully performed. This 
was expressly held in Harmon v. Omaha, 17 Neb., 548, 
and the rule therein announced is adhered to. 

Exception was taken to the following instruction given 
by the court on its own motion: 

“4, You are instructed that if you believe from the evi- 
dence that plaintiff erected thé buildings described in the 
petition before the defendant city established a sewer grade 
or system of sewerage, and that the foundation walls of 
plaintiff’s buildings were skillfully built and suitable for 
the purposes for which they were intended, and that the 
sewer complained of was constructed substantially as al- 
leged by plaintiff’s petition, and that in consequence 
thereof said buildings were damaged, your verdict should 
be in favor of the plaintiff.” 

There was before the jury evidence tending to show that 
the footings of one of the walls extended into the alley 
sixteen inches from the lot line, and that the footings of 
another wall extended into the alley eight inches. The 
alley was also excavated to within a foot of plaintiff’s lots. 
It was contended by the defendant that the buildings were 
damaged by reason of the footings extending into the al- 
ley. ‘This element of the case was entirely omitted from 
the instruction complained of, nor was it covered by any 
other of the instructions given. It was for the jury to 
say, under the evidence, with proper instructions, whether 
the fact that the foundation walls extending into the alley, 
contributed to the injury. When, as in the case at bar, an 
instruction is given by which it is sought to cover the en- 
tire issue made by the pleadings and evidence, all the essen- 
tial elements involyed in the case should be embraced in 
the instruction. (City of York v. Spellman, 19 Neb., 385; 
Nelson v. Johansen, 18 Id., 183; Runge v. Brown, 23 Id., 
826.) 
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The judgment is reversed and the cause remanded for 
further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


H. M. Buarn v. H. B. Wiitson. 
[FILED JuneE 30, 1891.] 


Usury: CANNOT BE RECOVERED BACK AFTER PAYMENT. Where 
a debtor has paid a note tainted with usury, he cannot maintain 
an action to recover the usurious interest. 


Error to the district court for Hall county. Tried 
below before Harrison, J. 


O. A, Abbott, for plaintiff in error: 
The holding in N. £. Miége. Co. v. Aughe, 12 Neb., 504, 


is a mere dictum and is contrary to the better rule as held 
elsewhere. (Porter v. Mount, 3 Am. Law Reg. [N.S.], 493 ; 
Wheaton v. Hibbard, 20 Johns. [N. Y.], 291; Schroeppel 
v. Corniny, 6 N. Y., 107; Tiffany v. Boatman’s Savings 
Inst., 18 Wall. [U. 8.], 375; 3 Parsons, Cont. [1866 
Ed.], 127, and notes.) Especially if the payment is invol- 
untary, it may be recovered back. (Darst v. Brockway, 11 
O., 463; Woodworth v. Huntoon, 40 Il., 131.) 


Thompson Bros.,and Horth & Ryan, contra, cited: Rich- 
ards v. Kountze, 4 Neb., 206, and cases; New Eng. Mort. 
Sec, Co. v. Aughe, 12 Id., 504; Philips v. Gephart, 5 N. 
W. Rep. [Ia.], 683; Sesterhen v. Sesterhen, 60 Ia., 304. 
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Norvau, J. 


’ The sole question in this case is: Can the maker of a 
promissory note tainted with usury, who has been com- 
pelled to pay it to an innocent purchaser, recover of the 
original payee a sum equal to the amount of the usurious 
consideration ? 

The statute relating to usury provides that “If a 
greater rate of interest than is hereinbefore allowed shall 
be contracted for or received or reserved, the contract shall 
not, therefore, be void; but ifin any action on such con- 
tract proof be made that illegal interest has been directly 
or indirectly contracted for, or taken, or reserved, the 
plaintiff shall only recover the principal, without interest, 
and the defendant shall recover costs; and if interest shall 
have been paid thereon, judgment shall be for the principal, 
deducting interest paid ;” ete. 

It will be observed that the statute does not provide that, 
where the borrower has paid usurious interest, he may re- 
cover it back in a separate action, but the legislature has 
in effect said that in an action to enforce a usurious con- 
tract, only the principal sum shall be recovered ; that the 
plaintiff forfeits all interest when usury is proven. The 
meaning of the statute is that the plea of usury can only be 
set up in a suit upon the usurious contract. The borrower 
ean refuse to pay, and when action is brought against 
him, he can plead his defense. He cannot pay the usuri- 
ous interest and then turn around and recover it back. 
(New England Mtg. Security Co. v. Aughe, 12 Neb., 504; 
Latham v. Bldg. Ass’n, 77 N. Car., 145; Woolfolk v. Bird, 
22 Minn., 341; Quinn v. Boynton, 40 Ia., 304; Philips 
v. Gephart, 53 Id., 396; Ransom v. Hays, 39 Mo., 448; 
Rutherford v. Williams, 42 Id., 18; Spurlin v. Millikin, 
16 La. Ann., 217; Dickerson v. Bldg. Ass’n, 89 N. Car., 
37; Hadden v. Innes, 24 Ill, 381; Perkins v. Conant, 
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29 Id., 184; Manny v. Stockton, 34 Id., 306; Ramsey v. 
Perley, Id., 504; Nicholls v. Skeel, 12 Ia., 300; Reibuck 
v. Crabtree, 77 Ill., 182.) 

In New England Mtg. Security Co. v. Aughe, supra, it 
was said that “if usury has been paid, and the entire amount 
of the principal, no action will lie to recover it back. It 
is not, therefore, an independent cause of action that can be 
retained after the dismissal of the principal case. It is 
properly a defense to be set up in an action on the con- 
tract.”’ 

The meaning of the statute is that the payment of the 
usurious interest, together with the whole of the principal, 
should constitute a settlement. If such payment does not, 
then it would unsettle business transactions. If, however, 
the contract or note be only partially settled, then the de- 
fense of usury could be made. 

The statute of Illinois provides that “If any person 
* * * shall contract to receive a greater rate of in- 
terest than ten per cent upon any contract, verbal or writ- 
ten, such person * * * shall forfeit the whole of said 
interest so contracted to be received, and shall be entitled 
to recover the principal sum due such person.” In con- 
struing this statute, the court, in Hadden v. Innes, supra, 
say: “Itis manifest that the legislature had no intention 
of giving a cause of action to the person who has paid 
usury, and fails to make the defense when sued for the debt 
upon which the usury has been paid or agreed to be paid. 
If he voluntarily pays the sum due and the usury agreed 
to be paid upon it, that is an end of the matter, so far as 
this statute is concerned. Suppose the party sued upon a 
usurious note, fails to make the defense authorized by stat- 
ute, but suffers judgment to go against him for the prin- 
cipal and the usurions interest, and pays it, the statute 
gives him no right to recover back the interest thus paid, 
and he can have no greater right when he pays it volun- 
tarily. It was manifest that it was only the intention of 
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the legislature to furnish a shield for defense and not a 
weapon for attack by the passage of this act, and that de- 
fense should be made in a legitimate way, according to the 
well settled rules of pleading.” And the same court, in 
Perkins v. Conants, 29 Tll, 184, held that the same rule 
applies to involuntary payments or forced collections. 

While the courts of most of the states hold that where 
usurious interest has been paid it may be recovered, it will 
be found that the cases in which such holdings have been 
made arose under statutes which either expressly state 
or clearly imply that an action may be brought by the 
borrower to recover usurious interest paid. It is obvious 
that decisions under statutes materially different from ours, 
are wholly inapplicable to the case now before the court. 

It is conceded by counsel for plaintiff that if a recovery 
of usury can be had in this case, it must be under the 
common law. Usury isa creature of the statute, and it 
prescribes the remedy, and that is by pleading it as a de- 
fense in an action upon the usurious contract. Where a 
statute gives a right that did not before exist and prescribes 
a remedy for the enforcement of the same, that remedy is 
exclusive. If the legislature had intended that usurious 
interest, voluntarily or involuntarily paid, should be col- 
lected, it would have so provided. 

It is said that where a note without consideration, or 
where the consideration has failed, has been transferred to 
an innocent holder for value before maturity, and the 
inaker has been compelled to pay the note to such holder, 
the money may be recovered back by the maker from the 
original payee. Granted; but the right to recover in such 
case does not in any manner depend upon any provision of 
statute, but is conferred by the principles of the common 
law; while a contract to pay interest in excess of the legal 
rate is made usurious by statute, which also prescribes 
the remedy. Clearly the two cases are not alike, and are 


not governed by the same rule. 
22 
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The maker of a negotiable note puts it in the power of 
the payee to transfer the note to an innocent purchaser be- 
fore due, and thereby cut off the defense of usury. If the 
note has been transferred, the maker is without remedy, 
simply because the legislature has provided none. 

It follows from the views above expressed that the dis- 
trict court did not err in sustaining the demurrer to the 
petition. The judgment is 


AFFIRMED, 


THE other judges concur. 


Cuicaco, B. & Q. R. Co. v. J. A. BARNARD, ADMINIS- 
TRATOR. 


[FiLep June 30, 1891.] 


1. Railroads: DEATH of EMPLOYE: ALLEGED NEGLIGENCE. 
Held, That the evidence does not tend to show that the death 
of the plaintiff’s intestate was caused hy the negligence of the 
defendant. 


2. Trial: DirEctinc VERpicT. When, in a case tried to a jury 
there is no conflict in the evidence, and no inferences about which 
reasonable men might differ, to be drawn from the facts and 
circumstances proved, the court may direct the verdict which 
shall he returned. : 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


T. M. Marquett, and J. W. Deweese, for plaintiff in er- 
ror, cited: Hewitt v. R. Co., 31 Am. & Eng. R. Cases, 254 ; 
Morrison v. P. & C. Construction Co., 44 Wis., 405; So- 
renson v. P. & P. Co.,14.N. W. Rep. [Wis.], 448; Schultz 
v. R. Co., 28 Am. & Eng. R. Cases, 407; Easton v. R. Co., 
39 Fed. Rep. [Tex.], 65; Skinner v. R. Co., 39 Fed. Rep., 
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{Ill.], 190; Illick v. R. Co., 35 N. W. Rep. [Mich.], 710; 
Koontz v. R. Co.,18 Am. & Eng. R. Cases, 86; C. R. Co. v. 
Clark, 15 Id., 263; U. P. R. Co. v. Beatty, 10 Pac. Rep. 
[{Kan.], 847. As to the instructions: 1 Greenleaf Ev., 
44,48; Smith v. R. Co., 37 Mo., 292; Boland v. R. Co., 36 
Td., 491; Clarkv. R. Co., Id., 216; Parks v. Ross, 11 How. 
{U. 8.], 373; Reed v. Deerfield, 8 Allen [Mass.], 524; 
Philips v. Dickerson, 85 Ill., 15; A. & M. RB. Co. v. Loree, 
4 Neb., 450; Reynolds v. R. Co., 11 Id., 186; B. & M. R. 
Co. v. Wendt, 12 Id., 80; Manzy v. Hardy, 13 Id., 36; 
Osborne v. Kline, 18 Id., 351; Flemming v. R. Co., 49 
Cal., 257; Barton v. R. Co., 52 Mo., 253; Bell v. R. Co., 72 
Id., 58; Randall v. R. Co., 109 U.S., 482; Simmons v. R. 
Co., 110 Tll., 346; Holman v. R. Co., 62 Mo., 562; Henry 
v. R. Co., 76 Id., 294, 


George B. Everitt, and H. J. Dobbs, contra, cited: John- 
son v. H. RB. BR. Co., 20 N. Y., 65; Greenleaf v. R. Co., 29 
Ta., 14; Shearman & Redfield, Neg., sec. 30; Kearney, 
Admr., v. C., WM. & St. P. R. Co., 47 Wis., 152; Leonard 
v. Collins, 70 N. Y., 90; Pantzar v. Iron Mfg. Co., 99 Id., 
368; Snow v. R. Co., 8 Allen [Mass.], 416; Wood, Mas- 
ter and Servant, 688; Strahlendorf v. Rosenthal, 30 Wis., 
674; Black’s Accident Cases, 15, and note; Koontz v. R. 
Co., 18 Am. & Eng. R. Cases, 85; Fredenburg v. R. Co., 
21 N. E. Rep. [N. Y.], 1049; Plankv. R. Co., 60 N. Y., 607; 
Franklin v. W. & St. P. R. Co., 37 Minn., 409; Little Rock 
R. Co. v. Leverett, 48 Ark., 333; Johnson v. M. P. R. Co., 
18 Neb., 699; 2 Thompson, Neg., 1227, 1236, 1239, p. 
1083, notes 1, 2, 3, 10, and 12 ; 2 Thompson, Trials, 1208, 
1211, 1668, 1678, and cases cited; A. & N. R. Co. v. Bailey, 
11 Neb., 332; Huff v. Ames, 16 Id., 141; Lincoln »v. 
Walker, 18 Id., 275; Johnson v. M. P. R. Co., Id., 698; 
O. N. & B. H. R. Co. v. O'Donnell, 22 Id., 480; RB. Co. 
v. Stout, 17 Wall. [U. S.J, 657, 664; Rudolphy v. Fuchs, 
44 How. Pr. (N. Y.], 155, 160; Houfe v. Fulton, 29 
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Wis., 296; IfcLain v. Van Zandt, 7 Jones & Sp. [N. Y.], 
347; D. & M. R. Co. v. Van Steinburg, 17 Mich., 100; 
Thurber v. R. Co., 60 N. Y., 326; Dolfinger v. Fishback, 
12 Bush [Ky.],475; Briggs v. Taylor, 28 Vt., 183; Kane. 
v. Learned, 117 Mass., 190, 194, and cases; Simmons v. 
R. Co., 110 Tit., 340; Lake Shore, etc., R. Co. v. 0’ Con- 
ner, 115 Id., 255; Moore v. Murdock, 26 Col.,514; Bar- 
telott v. Bank, 119 Ill., 259, 272, and cases; 2 Thompson, 
Trials, 1218, sec. 1668 and cases, 1678 and cases; Smith v. 
. R. Co., 15 Neb., 583; L.A. & Ft. S. BR. Co. v. Perry, 37 
Ark., 164; State v. Boles, 18S. Car., 5384; Way v. R. Co, 
35 Ta. 585; C., ete., R. Co. v. Sykes, 96 Ill., 162, 176; 
Dick v. R. Co., 38 O. St., 389; Hilliard’s New Trials, pp. 
26, 448, 549; Smith v. Peninsular Car'Co., 60 Mich., 501; 
Buesching v. St. L. Gas Light Co., 73 Mo., 219; Wabash, 
ete., R. Co. v. Locke, 112 Ind., 404; Lewis v. Seifert, 116 
Pa. St., 628; Wuotilla v. Duluth Lumber Co., 37 Minn., 
153; Whalen v. R. Co., 16 Ill. App., 323; Ferren v. R. 
Co. 9 N. E. Rep. [Mass.], 608, and cases. 


Norval, J. 


This is an action for damages by reason of the death of 
James Persinger, the defendant in error’s intestate, caused 
by the alleged negligence of the railroad company. Atthe 
close of the trial the jury returned a verdict in favor of 
the plaintiff, and assessed the damages at the sum of $5,000. 
From the judgment entered upon the verdict the defend- 
ant brings the case to this court by proceedings in error. 

The principal question we are called to pass upon is, 
whether there was any testimony in the case tending to 
sustain the verdict and judgment. It appears from thie 
record that on the night of December 9, 1888, James 
Persinger left Lincoln on his first trip as a brakeman on 
the plaintiff in error’s stock train, ranning between that 
place and Omaha. The train was pulled by two engines, 
and arrived at the station house near South Omaha on the 
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morning of December 10, about 6 o’clock. At this 
place there is a side track which was used for setting out 
cars, and for running cars to the South Omaha stock yards. 
East of the station house, 385 feet, isa bridge built over 
the Belt Line railroad. This bridge is 422 feet long, 
eighteen feet above the ground at one end and thirty feet 
at the other, and is a part of the company’s main line. 
The bridge was not floored between the tracks and had no 
railings or protection of any kind for a person standing or 
walking thereon. Persinger was the head brakeman, 
whose place was npon top of the cars near the front of the 
train, to give signals to the engineer and help set the 
brakes. J. W. Moore was the rear brakeman, whose duty 
it was, after uncoupling the way car and the other cars 
that were not to go to the stock yards, to throw the switch 
so that the balance of the train could be backed in on the 
side track. Just before the rear of the train reached the 
station house the caboose and the two rear cars were cut off 
by Moore from the balance of the train and left on the main 
track. The front portion of the train was stopped on the 
bridge.” Moore gave the signal to Persinger, who was 
then on top of the cars, to pull ahead so as to clear the 
switch, and on Persinger repeating the signal to the engi- 
neers the engines started. Moore discovered that the rear 
part of the train did not move, so he walked along the 
side of the cars to the bridge, where he climbed on top of 
one of the cars, and on walking forward he found that the 
train was broken in two. Persinger was standing on the 
third car from the break when Moore walked up to him 
and said “ We are broken in two.” Persinger replied “I 
guess not,” and signaled the engineers to go ahead. They 
both walked forward to the break in the train, which was 
over the bridge. Moore climbed down onto the bridge, 
when he discovered that the coupling pin was broken. He 
left Persinger standing on the car and went to the engine 
to get another pm. When he reached the engine, Taylor, 
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one of the engineers, inquired of him where Persinger 
was; he replied that he left him on the cars; and Taylor 
said, ‘I am afraid he is down over the bridge.” Moore, 
on returning to the-car where he left Persinger, discovered 
his body on the ground. He and the fireman went down 
to where Persinger was lying and found that he was dead. 
The body was lying partly under the outer line of the 
bridge, and the lantern he carried was found two or three 
feet from his body. 

H. G. Taylor and L. §. Collier, the engineers, were the 
only witnesses who testified on the trial as to the manner 
of the accident. They were called to the witness stand by 
the defendant in error. Mr. Taylor testified on this branch 
of the case as follows: 

Q. Did you see the lantern go down? 

A. I did. 

Q. Were you the first one to see it? 

A. I cannot say. 

Q. What did you see when you saw the lantern go 
down? 

A. I stood on my engine—I stood and thought there 
was something wrong; I saw the rear brakeman had come 
over the top of the cars and come where the deceased was 
standing on the cars of the main body of the train; 
Brakeman Moore came along and he came down by the 
side of the cars, standing on the main body of the train, 
and got down on the main body of the bridge and went— 
that would be about half a car’s length away from the train 
—towards the engine to get a pin to couple up the train 
with. When the rear brakeman was about half a car’s 
length from the end I saw the lamp as it whirled, mak- 
ing a half circle, going over there on the side; I went 
and saw the rear brakeman and asked him where he left 
him, and he said he left him on top of the cars, and I said 
I am afraid he is down over the bridge; well, says Moore, 
if he has gone over the bridge he will brake no more. 
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Q. Then what did you do? 

A. Then Moore, the brakeman, went back to the point 
to ascertain where the deceased was at that time, and found 
out where he was, and my fireman followed Moore when 
he went back. There were no words from the brakeman, 
nor was Persinger to be seen, Then they came running 
back over the trestle work and went below the bridge, and 
there they found him lying. 

Q. Did you get down; did you go with them? 

A. No, I waited until after they were down; I was the 
last down. 

Q. State from that profile, Exhibit “A,” where you 
found the body of Persinger. 

A. About this place here. 

C. Between the seventh and eighth spans from the west 
end of the bridge, counting the smal] spans at the end of 
the bridge? 

A. Yes. 

Q. Now state where the body was lying with reference 
to the stringers on the south side of the bridge? 

A. It was lying with its feet towards the south and his 
head rather inclined in towards a plumb line from the top 
of the stringers. 

Q. That is, he was lying partly under the outer line of 
the track? 

Yes. 

. The stringers being the outer line of the track ? 

. Yes. 

. Where was the lantern? 

. About an arm’s length from where he was lying, 
south of him. 

Q. Was it broken? 

A. It was setting on end; whether broken I could not 
say. 

Q. You didn’t notice whether the glass was broken out? 

A. No, sir. 
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Q. Was there a stone there so you could identify the 
place? 

A. Yes. 

Q. What kind of a stone was it? 

A. A common flagstone. 

Q. A common rough stone? 

A. Yes, 

Q. Do you know how high the bridge was where Per- 
singer went down? 

A. I would say from twenty-five to thirty feet, or there- 
abouts. 

Q. When you first saw him he was going over on top of 
the car? 

A. Yes. 

Q. How far up was he on the car? 

A. I could not say, only from the reflection against the 
side of the car as it was going down, 

Q. The lamp dropped straight down ? 

A. No, it was rather outward. 

Q. Did it fall straight down? 

A. No, it was going in a circle. 

Q. How far did it circle out from the side of the car? 

A. I don’t know exactly; it was about the same as a 
man wonld take his arm and give a swing ; about Jike that. 

Q. When you first saw it was the reflection near the top 
or bottom of the car? 
. It was near the top of the car. 
You don’t know exactly how near the top of the car? 
No, I cannot tell. 
Who gave you the signal to stop? 
Persinger. 
He was on top of the train? 
Yes. 
. You stopped in response to his signal? 
Yes. 
. What else did he do? 
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He stood until the rear brakeman came up, 

Then what did he do? 

He was standing still on the train. 

How did you know that? 

I saw him. 

Could you see Persinger from there? 

Undoubtedly so. 

Plainly ? 

Tt was not very dark, and he had his lantern there, 
Don’t you know it was a dark night? 

I don’t think it was very dark, 

There was no moon? 

. I don’t know there was no moon, but a sort of re- 
flection in the sky. 

The testimony of Collier, the other engineer, is to the 
same effect. 

In the petition and in the brief of counsel for defendant 
in error, the defendant company’s liability for the death of 
Persinger is placed upon the ground that the defendant 
was guilty of negligence in not flooring the bridge and 
erecting railings on the sides, and in having failed to warn 
the deceased before he started on the trip of the condition 
of the bridge, he being wholly unacquainted with it. It 
appears from the evidence that Persinger was carrying his 
lantern at the time the accident happened, and could plainly 
see the bridge. he company had a right to expect that 
he would use reasonable care and would know what was 
easily to be seen by his own observation, that the bridge 
had no floor nor railings, and the danger attending the 
climbing down a ladder on the side of a car at that place. 
The duties of his employment did not require him to 
climb down onto the bridge, nor was he requested so to do 
by any one, and if he made the attempt it was at his own 
peril. 

The bridge was constructed in the usual manner for the 
passage of trains, and was not intended to be, nor was it 
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ever used by brakemen in coupling and uncoupling cars. 
While it was usual for the engines of freight trains to pull 
onto the bridge, in order to set out cars onto the stock 
yards track, no coupling or uncoupling of cars was re- 
quired to be done on the bridge. That work was always 
performed by the brakeman on the ground west of the 
bridge. Had the train not broken in two there would 
have been no necessity for a brakeman going onto the 
bridge. It could not be anticipated that the coupling 
would break when it did, so as to require an employe to 
leave the train and walk over the bridge. The defendant 
was not required to have it planked and barriers erected, 
in order to guard against every possible accident. It is 
only responsible when it fails to exercise ordinary care to 
prevent accidents which are liable to occur. The defendant 
must have failed to perform some obligation it owed the 
deceased, before there can be a recovery. The rule which 
we recognize is applied and illustrated in Illick v. Flint & 
P.M. R. Co. 35 N. W. Rep. [Mich.], 708; Koonéz v, 
C., &. I. & P. R. Co., 65 Iowa, 224; Morrison v. Phillips 
& Colby Construction Company, 44 Wis., 405; Schultz o. 
C.& N. W. R. Co., 28 Am. & Eng. R. R. Cases, 407. 
The case of Koontz v. C., R. I. & P. R. Co., supra, is quite 
similar in its facts to the one before us. Mr. Justice Sei- 
bers in the opinion says: ‘The bridge in question was 
sufficient for trains to pass over it with safety, For this 
purpose due care did not require the bridge should be 
planked. If, however, it was necessary for employes to 
pass over the bridge in the performance of their duties, 
ordinary care would seem to require that barriers should 
be erected or other precautions against accident used ; the 
rule being, as we understand, when employes are required 
to use appliances in the performance of their duties that 
such appliances should be kept in suitable repair, and be 
reasonably sufficient for the purpose intended. Several ° 
authorities are cited in support of this proposition, and we 
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do not understand the rule to be controverted by counsel — 
for the defendant. Their contention is that it could not 
be anticipated something would occur which would render 
it necessary to stop the train at the place it did, and that it 
would be necessary for an employe to pass along the track 
and over the bridge, for the purpose of ascertaining what 
was the matter; and we think thisisso. If this is not 
true, then every bridge must be planked or otherwise 
guarded and barriers must be erected at every cattle-guard ; 
for it is impossible to tell where it may become necessary 
or prudent for a train to be stopped and an employe re- 
quired, in the performance of his duty, to pass alongside 
of the train for some necessary purpose. ‘here is no evi- 
dence tending to show that this bridge is an exception to 
those constructed at other places on the line of the road. 
Ordinarily it is not expected that employes will be required 
“to walk across bridges, and they are not ordinarily con- 
structed so that this can be done with entire safety, at least 
during the night time. Ordinary care does not require 
that every possible contingency must be anticipated and 
guarded against, but only such as are likely to occur. That 
’ a railroad company should anticipate that a train may, for 
some necessary purpose, be stopped at a place other than 
the usual stopping places is possibly true, but at what place 
cannot be anticipated, and therefore they, in the exercise of 
ordinary diligence, are not required, as we have said, to 
plank every bridge or cattle-guard and have the whole 
track so guarded as to prevent accident to employes. The 
hazardous nature of the business is such that accidents oc- 
cur for which the company is not responsible, and this is 
one of them.” 

We have carefully examined and considered the author- 
ities cited in the brief of counsel for the defendant in error. 
Of the cases brought to our attention, Franklin v. Winona 
& St. P. R. R. Co., 37 Minn., 409, is claimed by his coun- 
sel to be the most analogous to the one at bar. In that 
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‘case, a brakeman on defendant’s road, while making a 
coupling near a switch, fell into an open culvert and re- 
ceived injuries of which he died. The court, in speaking 
of the duty of a railway company to cover culverts and 
bridges on the line of its road, say: ‘The general rule 
governing the duty of the defendant in the premises can- 
not perhaps be better stated than by adopting the language 
of one of the witnesses, viz; ‘to cover bridges and culverts 
on the line of their road within their yards and within a 
reasonable distance of switches, wherever brakemen would 
be apt to go in switching and coupling cars.’ This is cus- 
tom as well as duty, for the reason that an uncovered cul- 
vert would be a sure death-trap to brakemen while engaged 
in such work. By reason of some unforeseen accident or 
extraordinary occurrence a coupling might in some in- 
stances have to be made any place on the line of the road, 
far distant from any yard or switch. But the company is 
not bound to anticipate any such unusual occurrence; neither 
is it bound to take steps to guard its employes against the 
consequences of their own negligence. But whenever in the 
proper performance of their duties it would naturally and 
reasonably be anticipated that they would beapt to have to - 
make these couplings, it is the duty of the company to 
cover their culverts and bridges.” 

We see nothing in the Minnesota case that conflicts with 
the views we have expressed in this opinion. 

We have thus far, in the consideration of this case, as- 
sumed that Persinger climbed down the ladder on the side 
of the car, and on account of the bridge not having a floor 
and railings, he fell and lost his life. There is no conflict 
in the testimony bearing upon the question as to how the 
accident occurred; nor i there a single fact or circum- 
stance disclosed by the evidence which tends to show that 
the deceased attempted to climb down off of the car onto 
the bridge. No such inference can be properly drawn from 
the evidence. While on the other hand the testimony of 
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the engineers—which is all the evidence given on that 
branch of the case—tends to show that he fell from the car. 
What caused him to fall no one knows. That part of the 
train on which he was standing was not moving, nor was 
an engine attached to it. It is plain to us that Persinger’s 
death was the result of an unaccountable accident, for 
which no person was to blame. It was oneof the perils usu- 
ally incident to that kind of employment which the de- 
ceased assumed, and for which the law affords no remedy, 

The defendant asked the court to direct a verdict against 
the plaintiff, which request was denied. In this we think 
there was error. Wherever, in a case tried to a jury, there 
is no conflict in the testimony, and no inferences about 
which reasonable men might differ, to be drawn from the 
facts and circumstances proved, the court may direct the 
verdict which shall be returned. (A. & N. R. R. Co. v. 
Loree, 4 Neb., 446; Reynolds v. B. d& M. R. R. Co., 11 
Id.,186; Lentv. B.d& M. R. R. Co., Id. 201; B.& MM. 
R. RB. Co. v. Wendt, 12 Id., 80; Manzy v. Harvey, 13 Id., 
36; Hiatt v. Brooks, 17 Id., 38; Osborne & Co. v. Kline, 
18 Id., 344.) 

For the reasons stated the judgment is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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J.J. KEMP ET AL., APPELLANTS, V. J. W. SwALL ET 
AL., APPELLEES. 


(FitED JUNE 30, 1891.] 


1. Mortgage: D&rEp ror SECURITY CONSTRUED As. An abso- 
lute deed of real estate, or a bill of sale of personal property ab- 
solute on its face, executed and intended as security for a debt 
or loan, will be construed asa mortgage as between the parties 
thereto, and all others, except Jona fide purchasers for value 
without notice. 


Held, That the deeds and bill of sale, referred to 
in the opinion, were given as security and were not intended as 
an absolute transfer of the property therein described. 


3. Trustee: RENTS AND ProFits. Held, That M. is liable for the 
net rents and profits of the real property while in his possession. 


APPEAL from the district court for Clay county. Heard 
below before Morris, J. 


France & Harlan, 8. W. Christy, and Robert Ryan, for 
appellants, cited: Kansas Mfg. Co. v. Gandy, 11 Neb., 
450; Lininger v. Herron, 23 Id., 199, 200; Bump, Fraud. 
Con., 25, and citations; McKibbin v. Martin, 64 Pa. St., 
356; Humphries v. Freeman, 22 Tex., 45; Connelly v. 
Walker, 45 Pa. St., 449; Bentz v. Rockey, 69 Id., 76; 
White v. Graves, 7 J. J. Marsh. [Ky.], 523; Kissam v. 
Edmondston, 1 Ired. Eq. [N. Car.], 180; Garland v. Rives, 
4 Randolph [Va.], 282 ; Swinford v. Rogers, 23 Cal., 234 ; 
Fullerton v. Viall, 42 How. Pr. [N. Y.], 294; Byrant v. 
Young, 21 Ala., 264; Schmidt v. Opie, 33 N. J. Kq., 138; 
Sands v. Codwise, 4 Johns. [N. Y.], 536; Van Winkle v. 
Smith, 26 Miss., 491; How v. Camp, Walker’s Ch. 
[Mich.], 427; Jones v. Reeder, 22 Ind., 111; Smith v. 
Sands, 17 Neb., 498; Riggs v. Murray, 2 Johns. Ch. 
[N. Y.], 565; Halbert v. Grant, 4 B. Mon. [Ky.], 585, 


and cases. 
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John L. Epperson, on the same side, cited: Brandt, Sure- 
tyship, sec. 9, and citations: Kansas ify. Co. v. Gandy, 
11 Neb., 448; Alartin v. Stubbings, 20 Ill. App., 392; 
Stevenson v. Craig, 12 Neb., 469; Denison v. Gibson, 24 
Mich., 187; Wheelwright v. De Peyster, 4 Edw. Ch. [N. 
Y.j, 282; Loomer v. Wheelwright, 3 Sandf. Ch. [N. Y.], 
135; Wilcor v. Todd, 64 Mo., 388; Purvis v. Carstaphan, 
73 N. Car., 575; Hanford v. Bockee, 20 N. J. Eq., 101 ; 
Agnew v. Merritt, 10 Minn., 308; Wallace v. Hudson, 37 
Tex., 456; Wolfv. Banning, 3 Minn., 202; Spear v. Ward, 
20 Cal., 659; Meimcewicz v. Gahn, 3 Paige Ch. [N. Y.], 
614; 11 Wend. [N. Y.], 312; Knight v. Whitehead, 26 
Miss., 245; Vartie v. Underwood, 18 Barb. [N. Y.], 561; 
Smith v. Townsend, 25 N. Y., 479; Bank of Albion v. 
Burns, 46 Id., 170; Burr v. Boyer, 2 Neb., 265; Schroe- 
pell v. Shaso, 3 N. Y., 457 ; Hayes v. Ward, 4 Johns. Ch. 
{N. ¥.], 130; Smith v. Tunno, 1 McCord [S. Car.], 443 ; 
notes to Rees v. Berrington, 2 Vesey [Eng.], 540; Pledge v. 
Buss, Johnson [Eng. Ch.], 663; McCollum v. Hinckley, 9 
Vt., 143; Lefingwell v. Freyer, 21 Wis., 393. 


Chas. O. Whedon, for appellee Mosher, cited: Harkins 
v. Bailey, 48 Ala., 376; Elwood v. May Bros., 24 Neb., 
373; Davis v. Scott, 22 Id., 154; Dettrich v. Hutchinson, 
20 Id., 52; Covanhovan v. Hart, 21 Pa. St, 495; York 
Co. Bank v. Carter, 38 Id., 446; Lininger v. Raymond, 
12 Neb., 19; Grimes v, Farrington, 19 Id., 44; Nelson v. 
Garey, 15 Id., 531; Bierbower v. Polk, 17 Id., 268; Grant 
v. Cropsey, 8 Id., 208; Newman v. Mueller, 16 Id., 527 ; 
Betts v. Sims, 25 Id., 181. 


Norval, J. 


The plaintiffs, John J. Kemp and Abijah S. Sherwood, 
brought an action in the nature of a ereditor’s bill, in the 
district court of Clay county, against James W. Small, 
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Mary A. Small, Charles W. Mosher and Louise P. Mosher. 
The plaintiffs are judgment creditors of the defendant, 
James W. Small, and seek to subject certain real estate, 
conveyed by the Smalls to the defendant Charles W. 
Mosher, to the payment of their judgments, claiming that 
said conveyances were made for the purpose of hindering, 
defrauding, and delaying the plaintiffs and other creditors 
of said James W. Small. 

Petitions of intervention were filed by the Peoria Na- 
tional Bank, J.S. Townsend, J. B. Massie, W. R. Stevens, 
A. H. Andrews & Co., Diebold Safe and Lock Co., Charles 
B. Day, J. P. Johnson, William S. Richardson, Lowell C. 
Lloyd, York College, Josiah Poffenbarger, Mary A. Small, 
and Howard Brothers & Co., setting up their several judg- 
ments and join the plaintiffs in asking that the conveyances 
to Mosher be set aside and the land subjected to the pay- 
ment of their judgments. 

The defendant Mary A. Small also filed a cross-petition, 
in which she prays for the cancellation of certain notes 
and mortgages and a warranty deed executed and delivered 
by her to Charles W. Mosher upon rea] estate owned and 
held by her in her own right, upon the ground that said 
notes, mortgages, and deed were made, executed, and de- 
livered without any consideration therefor. 

The defendant Charles W. Mosher filed answers to the 
petitions of the plaintiffs, and to the cross-petition of the 
defendants. The pleadings are too lengthy to be set out 
in full, or to give even a synopsis thereof in this opinion. 

The district court made findings of fact and law, and 
rendered a decree dismissing the petition of the plaintiffs, 
the cross-petition of Mary A. Small, and the cross-petitions 
of the several intervenors, and ordered that certain notes, 
aggregating the sum of $20,900, executed May 29, 1886, 
by James W. and Mary A. Small to Charles W. Mosher, 
be canceled and surrendered up to them, and the title to 
the real estate conveyed by the Smalls to Mosher be quieted 
in him. 
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The plaintiff Mary A. Small and the intervenors appeal. 

Mary A. Small is the wife of the defendant James W. 
Small, and Louise P. Mosher is the wife of the defendant 
Charles W. Mosher. On and prior to the 29th day of 
May, 1886, James W. Small was engaged in business as 
banker, stock raiser, and trader, and, in the transaction of 
his business, accumulated a large amount of real and per- 
sonal property, and contracted debts exceeding his assets. 
On said date he was indebted to the Capital National Bank 
of Lincoln in the sum of $30,250; to the Adams County 
Savings Bank in the sum of $10,833.73; to the First Na- 
tional Bank of Hastings in the sum of $508.09, and to 
the Omaha National Bank in the sum of $7,309.17, which 
indebtedness was secured by mortgages on his real estate 
and personal property. Fe was also indebted to unsecured 
creditors from $35,000 to $40,000. 

A few days prior to the 28th day of May, 1886, the 
Adams County Savings Bank took possession of the live 
stock owned by Small, and covered by its chattel mortgage, 
for the purpose of foreclosure. On the last named date 
Mosher, who was president of the Capital National Bank, 
went to Hastings to look after the indebtedness of Small to 
that bank. The negotiat’ons between Small and Mosher — 
resulted in the making of the following contract: 

“This agreement, made this 29th day of May, 1886, be- 
tween James W. Small and Charles W. Mosher, witnesseth : 

“Whereas, said Small is largely indebted to the Omaha 
National Bank, of Omaha, Nebraska; to the First Na- 
tional Bank of Hastings, Nebraska; to William Kerr, of 
Hastings, Nebraska; to the Adams County Savings Bank, 
of Hastings, Nebraska, and to the Capital National Bank, 
of Lincoln, Nebraska; and 

“Whereas, said Small, in order to secure said indebted- 
ness to said several corporations and firms, has heretofore 
mortgaged and pledged to them all the property herein- 
after mentioned ; and 

23 
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“Whereas, said property, if sold under mortgage fore- 
closure, would not probably pay said Small’s indebtedness 
to said above named creditors, and the interest on said 
debts and the cost of such sales; now, 

“Therefore, in consideration of the premises above set 
forth and in consideration of the promises and agreements 
‘of said Charles W. Mosher hereinafter set forth, I, the 
said James W, Small, do hereby grant, bargain, sell, con- 
vey, set over, and transfer and deliver to the said Charles 
W. Mosher all the following personal property, goods, 
chattels, and choses in action, rights and chattels, to-wit: 

“One brown Norman stallion named ‘ Favort’; one 
English bay draft stallion named ‘Merry Lad’; one Nor- 
man gray stallion, named ‘Coco’; one bay Norman stall- 
ion named ‘Nicolete’; one gray Norman stallion named 
‘“Rapide’; one Belgian gray draft stallion named ‘Lin- 
coln’; one grade bay Norman stallion named ‘Drury’; one 
bay Hambletonian stallion named ‘Summit’; one black 
Bashaw and McGregor stallion named ‘Butie McGregor’; 
one black traveling stallion named ‘Deadwood’; one bay 
traveling gelding named ‘Clay’; one sorrel traveling geld- 
ing named ‘Little Fred’; two bay mare ponies about four 
’ years old; two chestnut-sorrel mare ponies, about four 
years old; one light-sorrel mare pony, five years old; one 
black imported Norman mare named ‘Unico’; one brown 
grade Norman mare, six years old ; one brown mare twelve 
years old named ‘Single Footer’; one iron-gray imported 
Norman stallion named ‘Raven.’ AlIl above stock now in 
barn formerly used by James W. Small, at Fairfield, Ne- 
braska. 

“Lot II—One gray imported Norman stallion named 
‘Rustique,’ now on stand at Inland, Nebraska. 

“Lot I1[—One imported Norman stallion named ‘ Lor- 
ris,’ now on stand at Edgar, Nebraska, in hands of W. E. 
Sturgis. 

“Lot TV—One imported gray Norman stallion named 
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“Le Consul,’ and one bay Clydesdale stallion named ‘ Don- 
ald Dinnie,’ both now on stand at Blue Hill, Nebraska, 
in hands of E. H. Busby. 

‘Lot V—One gray imported Norman stallion named 
“Blue Clond,’ now on stand at Red Cloud, Nebraska, in 
hands of J.B. Burby, 

“Lot VI—One imported Norman stallion named 
*Tidele,’ and one black Norman stallion named ‘Koloma,’ 
both on stand at Franklin, Nebraska, in hands of E. P. 
Rice. 

“Tot VII—One black imported Norman stallion named 
“Javelin, now on stand at farm on 8S. E. quarter of 15, 
and N. I. 22, township 5, range 8, Clay county, Nebraska. 

“Lot VI1I—One gray imported Norman mare named 
‘Surprise’; one full-blooded Norman horse colt, nine 
months old (colt of ‘Surprise’); one bay trotting mare, 
white face, twelve years old, named ‘Beauty’; one sorrel 
trotting mare (and sucking colt), six years old; one black 
mare, nine years old, named ‘Black Nell’; one bay mare, 
blind, named ‘Lucy’; one bay gelding, three years old, 
named ‘ Pilot’; one black gelding, two years old, named 
‘Golddust’; one sorrel horse pony, five years old; one 
bay mare, eight years old, named ‘ Fannie’; two sorrel work 
mares, nine years old, named ‘ Polly’ and ‘ Fattie’; one bald- 
faced mare, eight years old, named ‘ Baldie’; one roan mare, 
ten years old named ‘Fan’; one bay pony mare, four years 
old, named ‘Pet’; one roan pony mare with bald face, 
four years old, named ‘ Baldie’; four black yearling ponies; 
one iron-gray yearling pony ; one red roan mare colt, one 
year old; twenty-two head of cows; undivided half inter- 
est in seven yearling heifers ; one Short-horn bull, one year 
old; undivided one-half interest in twenty-three two-year- 
old steers; undivided one-half interest in nineteen yearling 
steers; undivided one-half interest in twenty-two head 
spring calves; thirty head of breeding sows ; two boars, 
-one and two years old; fifteen stock hogs and an undivided 
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half interest in forty fat hogs ready for market; and an 
undivided one-half interest in one hundred and fifty spring 
pigs; and an undivided one-half interest in ten breeding 
sows. All last above lot of property now on farm on 8, W. 
quarter of 14, and W. one-half of 23-5-7, Clay county, 
Nebraska, in hands of J. W. McReynolds. 

“Lot IX—One gray mare, three years old, named 
‘Lucy’; one gray mare, three years old, named ‘ Laura’; 
one brown mare, three years old, named ‘Pansy’; one 
Hight-bay mare, two years old, named ‘Fanny’; one black 
mare, three years old, named ‘Coley’; one brown mare, 
eight years old, named ‘Fannie’; onc brown mare, six 
years old, named ‘Straight Leg’; one black mare, seven 
years old, named ‘Pet’; one black mare, nine years old, 
named ‘Laura’; one bay Clydesdale mare, five years old; 
one sorrel gelding, three ycars old, named ‘Prince’; one 
sorrel gelding, four years old, named ‘Jerry’; one sorrel 
gelding, five years old, named ‘Fred’; forty-three Texas 
mare ponies, from three to six years old; six cows; one 
Short-horn bull, one year old; one bull calf, six months 
old; an undivided one-half interest in two spring calves; 
an undivided one-half interest in eighty-five hogs, from 
one to three years old, and twenty-one spring pigs. All 
above lot of property on farm on 8. E. quarter 15 and 22, 
and N, E. 22-5-8, in charge of H. B. Kirkpatrick. 

“Lot X—One roan Short-horn bull, three years old; 
one roan Short-horn bull, two years old; forty-two cows 
from two to six years old, and undivided half of fourteen 
yearlings and seventeen sucking calves; twenty-five head 
of brood sows, and an undivided half of twenty-five stock 
hogs and ten pigs. All above lot of property on farm 
now occupied by James Bainter, on sec, 8-5-8, near Spring 
Ranch, Clay couuty, Nebraska, including one-half inter- 
est in one hundred and fifty spring pigs, and one-half 
interest in ten breeding sows, all last on farm. 

“And I, the said Charles W. Mosher, in consideration 
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of the sale and delivery to me of said above described 
property, do hereby promise the said Small that I will as- 
sume and pay off and discharge all his said indebtedness 
to said Omaha National Bank, First National Bank, Ad- 
ams County Savings Bank, Capital National Bank of Lin- 
coln, Nebraska, and William Kerr, and save and keep 
harmless the said Small from the claims of each and all of 
said creditors. 

“This bill of sale is meant to and does include all debts 
due or to become due said Small from any and all persons 
for the services of any stallion above named; and all notes 
taken for such services, not already transferred by said 
Small, are also included herein, and is meant and intended 
to operate as a sale and transfer of any and all collateral 
securities of whatever kind and description now held by 
either or any and all said creditors. 

“In witness whereof, said James W. Small has signed 
and delivered, and said Charles W. Mosher has accepted, 
the foregoing instrument. 

“ (Signed) JAMES W, SMALL, 
“Cuas. W. MosHeEr, 
“In presence of JoHN M. RaGan.” 


It appears from the testimony that it was the under- 
standing of Small and Mosher, when the above contract 
was signed, that Small was to convey to Mosher 1,280 
acres of land owned by him in Nuckolls county, and that 
Mary A. Small should convey to Mosher 1,040 acres of 
land owned by her and situate in Clay county. 

On the morning of May 29th, Mosher and Small went 
to Fairfield, the home of the Smalls, where, on the same 
day, deeds were made out and delivered conveying to 
Mosher the Clay and Nuckolls county lands. Said real 
estate, at the time of said conveyances, was incumbered in 
the sum of over $12,U00 by first mortgages and outstand- 
ing contracts for unpaid purchase moneys. The indebted- 
ness of Small to the Capital National Bank, Adams County 
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Savings Bank, First National Bank of Hastings, and 
Omaha National Bank, above referred to, was likewise se- 
cured by mortages on the real estate conveyed to Mosher. 

On May 29, but prior to the making of the deeds to 
Mosher, the Smalls executed to Mosher notes aggregating 
$20,000, due in five years, and secured their payment by 
mortgages on the real estate conveyed to Mosher. The 
mortgages and notes were given for the purpose of being 
negotiated by Mosher, the proceeds to be applied to pay 
off prior liens on the land. The mortgages were recorded, 
but have never been negotiated. Mosher took immediate 
possession of the personal property, and sold the larger 
part of the same. A part remains unsold. From the 
sales of the personal property the evidence shows he has 
received in cash $6,533.72, and in notes $7,791.17. 
Mosher also received numerous collateral notes, their face 
value being somewhere between $20,000 and $30,000; 
their real value being much less. What amount of the 
notes is collectible it is difficult to tell, There was con- 
siderable conflict in the testimony as to the value of the 
real and personal property when the conveyances were made, 
the difference between the highest and the lowest estimates 
of the witnesses being several thousand dollars. It can- 
not be doubted that Small was hopelessly insolvent. It 
also appears that Mosher has paid the debts which he as- 
sumed of Small’s, amounting to $48,900.09; that he has 
paid $4,100 upon the first mortgages upon the lands con- 
veyed to him; that he has paid $2,534.70, as the balance of 
the purchase price of a portion of the lands conveyed to 
him by Mrs. Small; and has paid the taxes on the prop- 
erty. The total amount paid by Mosher, exclusive of ex- 
penses, is over $55,000. There remains unpaid a first 
mortgage on the lands of the amount of $5,000. 

Was the conveyance of the land without consideration? 
Counsel for appellants contends that the deeds were upon 
no new undertaking, and hence the conveyances were void. 
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In compensation for the making of the deeds and the 
transfer of the personal property owned by J. W. Small, 
Mosher promised to pay nearly $49,000 of Small’s debts, 
to certain specified creditors, whose claims were secured by 
mortgages on the property conveyed. The promise to pay 
these claims was ample consideration for the deeds. That 
Mosher has kept his undertaking, by paying all the claims 
assumed, is not questioned. But it is urged that Mosher 
undertook to pay the debts solely in consideration of the 
transfer to him of the personal property described in the 
written contract or bill of sale. It is so written in the 
agreement, and if it were true that the making of the deeds 
and the transfer of the personalty were separate and dis- 
tinct transactions, then, we grant, the position of the ap- 
pellants would be unanswerable. While the agreement re- 
lating to the personal property was prepared prior to the 
execution and delivery of the deeds, the evidence clearly 
shows that the whole business was one transaction. It 
was definitely understood between Small and Mosher when 
the written agreement was drawn, that the lands in Clay 
and Nuckolls counties owned by Mr. and Mrs. Small 
should also be deeded to Mosher. In pursuance of that 
understanding, after the agreement was drawn, Small, 
Mosher, and J. M. Ragan went to Fairfield to see Mrs. 
Small, and to get her consent to the arrangement, as she 
owned in her own right, a part of the lands. Mr. Ragan, 
after testifying as to the negotiations between-Small] and 
Mosher at Hastings, testified as follows: ‘“ We then went 
down to Fairfield to see Mrs. Small, and see what she said 
about it. On the morning of the 29th, in Smail’s bank, 
Mr. Small went over and got his wife and explained it to 
her, and I asked her if she understood it. She said yes, 
her husband had told her all about it. I then explained 
to her that Mr. Small would turn over his personal prop- 
erty to Mr. Mosher to secure and pay off his indebtedness 
against it, and that Mosher would assume the indebtedness 
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of Kerr, of the Adams County Savings Bank, the First 
National Bank of Hastings, the Omaha National Bank, 
the Capital National Bank, so as not to have the property 
sacrificed, and that Mr. Small agreed that she should con- 
sent that the land in her name should also be deeded to 
Mosher as security for this indebtedness, as it was known 
the personal property would not pay it all, and that, 
after paying these debts and the expenses, he would 
return the surplus to her, Mrs. Small, in consideration of 
putting in her lands. She expressed herself as entirely 
satisfied with that arrangement, and the thing was done.” 

This testimony is supported by that of Mr. Mosher, and 
is corroborated by all the circumstances surrounding the 
transaction. It was not reasonable to suppose that Mosher, 
or any one else, would assume an indebtedness of more than 
$48,000 for the transfer of personal property conceded to 
be worth less than two-thirds that sum. That the written 
agreement was made prior to the execution of the deeds can 
make no difference, so long as it was a part of the same 
transaction, as the evidence before us shows it tobe. There 
is not the slightest foundation for the charge that the con- 
veyances were made to Mosher for the purpose of defraud- 
ing or delaying the unsecured creditors of James W. Small. 
No inference, or even suspicion of fraud, can be drawn 
from the testimony. Mr. Small, at the time, owed the 
Capital National Bank of Lincoln, of which Mr. Mosher 
was president, over $30,000, to secure which the bank held 
mortgages on the property subsequently covered by the 
deeds and bill of sale. Other creditors of Small were like- 
wise secured on the same property. The debts were past 
due, and one of the creditors was proceeding to foreclose, 
and to that end had taken possession of the personal prop- 
erty. To prevent a forced saleand sactifice of the property, 
Mosher agreed to advance the money to pay off the liens 
upon the property, and as security the deeds and bill of 
sale were made. So far as we can see, all the parties were 
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prompted by the best of motives. While the transaction 
resulted in a portion of the creditors being paid in full, 
and others receiving nothing, that does not make it fraud- 
ulent in law. It is well settled in this state that it iscom- 
petent for a debtor to pay or secure one or more of his 
creditors to the exclusion of others, where the transaction 
is not tainted with any fraudulent intent. 

The trial court found that the deeds for the lands and 
the bill of sale of the personalty, conveyed the full legal 
title to the property to Mosher, and that lie is entitled to 
have the title to the real estate quieted in him. We think 
the learned judge reached a wrong conclusion. While each 
of the deeds and bill of sale is absolute on its face, and pur- 
ports to convey the full legal title to the property therein 
described, the proof falls far short of establishing that it 
was the intention and purpose of the parties to convey to 
Mosher an absolute legal estate, but on the other hand the 
evidence conclusively shows, at least to our mind, that the 
conveyances were intended by all the parties as mortgages 
to secure the indebtedness of Mr. Small to Mosher, or his 
bank, and also to secure Mosher for all moneys he shoud 
advance to pay off the other liens upon the property. Mr. 
Mosher, after testifying to having met Mr. Small at Hast- 
ings on May 28, states: 

“We figured up what Mr. Small owned of this property 
in his own name, and we didn’t make enough to pay this 
liability. These mortgages also covered the land that was 
‘in the name of Mrs. Small, and after talking the matter 
over pro and con, discussing the best way to get the most 
money out of this property for myself and other parties 
holding mortgages, I finally made Mr. Small a proposition 
that I would buy this property covered by the mortgages 
and the liens against it, providing he would deed—he and 
Mrs. Small would deed—to me the land, and that he would 
give me peaceable possession of the chattel property, with 
a distinct and positive understanding that I was to take no 
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property except what had been pledged or already mort- 
gaged to pay the debts that I assumed to pay. Mr. Small 
then stated that if his wife would turn this property over 
to pay his debts and there happened to be a surplus after 
paying these debts, these mortgages and prior incumbrances 
and the expense of disposing of this property, that I would 
turn it over to Mrs.Small. This I agreed to do,as I only 
wanted to get my money and did not expect to make any- 
thing out of the purchase of this property. I also at 
the time made another proposition to Mr. Small, that 
at any time within a reasonable time that he, Small, or 
any of his creditors were dissatisfied with this transac- 
tion, that I would sell them my claim and turn them over 
this property, upon a small cash payment down, and 
give him five years at six per cent interest to pay the bal- 
ance in, as I didn’t want to feel, or have any one else to 
feel, that I was trying to get anything except the money 
due me. We finally wrote a proposition down that even- 
ing and it was agreed to, and Mr. Small and I signed it. 
Next morning we weut to Fairfield, Mr. Small went up to 
his house and brought his wife down to the bank. There 
were present at the bank, Mr. Ragan, Mr. Lewis, Mr. 
Small, Mrs. Small, and myself; Mr. Ragan, Mr. Small, 
and Mrs. Small went to a little room back in the office 
connected with the bank, and, as I understood, talked 
over the proposition of mine with Mrs. Small, pro and con, 
and finally Mrs. Small came out and stated that she was 
perfectly willing that the deal should be consunimated. 
We then went ahead and drew up these mortgages and 
deeds and they were executed. Before Mrs. Small and Mr. 
Small would hand them over after their execution, they 
wanted further witness to the fact that I would turn over 
this property to Mrs. Small that would be left after the 
payment of my claim; so Mr. Lewis came up so he could 
swear to the agreement in case of any trouble in the future. 
The proposition was stated to him and then everything 
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was pronounced satisfactory, and the paper and the deeds 
were delivered to me. We then all drove over to Clay 
Center and put the mortgages and deeds on record. From 
there we went to Harvard and from there to Hastings. 
Mr. Ragan then took this agreement that had been signed 
by Mr. Small and myself and instructed one of his clerks 
to make three copies of it on the typewriter, one for my- 
self, one for Mr. Small, and one for himself, and I believe 
this is the triplicate as per the original agreement, and 
mailed to me within a week or ten days.” 

The testimony of Mr. Ragan, which we have already 
quoted, is tou the same effect. The purport of Mrs. Small’s 
testimony is that the property was turned over solely to 
secure her husband’s debts. The only reasonable conclus- 
ion to be drawn from the testimony is, that the convey- 
ances were intended solely as security, and not as an abso- 
lute transfer of the property. Mr. Mosher’s promise to 
return the surplus, if any there might be, after satisfying 
the indebtedness, is entirely inconsistent with the theory 
that he became the absolute owner of the property. The 
conveyances were not made to Mosher in trust for any one, 
and no secret trust in respect to the property was created 
or intended. The instruments executed by the Smalls to 
Mosher were in effect mortgages. It is no longer an open 
question in this state that the aim and purpose for which a 
deed is made is open to inquiry, as between the parties to 
it, and all others, except a good faith purchaser without no- 
tice, and when by satisfactory evidence it is established that 
it was executed and intended as a security, in the nature of 
a mortgage, a court of equity will carry out the intention 
of the parties, by declaring it a mortgage. ( Wilson v, Rich- 
ards, 1 Neb., 342; Schade v. Bessinger, 3 Id., 140; Me- 
Hugh v. Smiley, 17 Id., 626; Newman v. Edwards, 22 
Id., 248 ; Hiseman v. Gallagher, 24 Id., 79.) Likewise a 
bill of sale, although absolute on its face, when designed as 
a mere security for a debt, will, as between the parties, be 
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treated as a chattel mortgage. (Omaha Book Co. v. Suther-. 
land, 10 Neb., 334.) 

We are unable to see how the unsecured creditors of Mr. 
Small lost anything by the transaction. The entire prop- 
erty was already mortgaged to secure the identical indebt- 
edness assumed by Mosher, and afterwards paid off by him, 
at the solicitation of Mr. Small. Having paid off and satis- 
fied these liens, Mosher was entitled to be subrogated to the 
rights of the lien-holders. It is evident that the unsecured 
creditors were not placed in any worse position by the con- 
veyances executed by the Smalls to Mosher. While the 
deeds were absolute on their face, they did not withdraw 
the property from the reach of the unsecured creditors. 
They were not prevented from showing that the deeds were 
intended solely as mortgages. 

It is urged by counsel for appellants, that the transfers 
were fraudulent as to creditors, because of the failure of 
Mosher to retain possession of the personal property. The 
evidence fails to show that Mr. Small retained possession 
thereof. Mr. Shellenbarger took charge of the property 
for Mr. Mosher, and managed it for him. He took the 
horses to Kearney, where they were advertised and sold, and 
the proceeds were turned over to Mr. Mosher. While Mr. 
Small was consulted in regard to the sale of the property, 
for the purpose of preventing its being sacrificed, it was not 
under his possession, management, or control. 

The court below made no finding as to the rental value 
of the real estate. These omissions would not be material 
if Mosher was the absolute owner of the lands; but hold- 
ing, as he did, the lands as security he must account for 
the value of the rents and profits thereof. It appears that 
the lands in Clay county were under leases for the period 
of five years at the time the deeds were made to Mosher. 
The net amount of rents Mosher has received from these 
Jands, as well as the Nuckolls county land, he should ac- 
count for. (Comstock v. Michael, 17 Neb., 288.) 
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It follows from the views which we have expressed that 
the decree of the district court, quieting the title to the real 
estate in Mosher, must be reversed, that an account must be 
taken of the amount due him for moneys paid out in dis- 
charging liens upon the property, and a decree of foreclos- 
ure and sale entered for the amount found due. The 
Nuckolls county lands to be first sold, and if insufficient 
to pay the amount due Mosher, then a sufficient quantity of 
the Clay county lands, which belong to Mrs. Small, be 
sold to make up the deficiency. The surplus, if any, aris- 
ing from the sale of the property owned by Mr. Small, to 
be applied upon the claims of the appellants as judgment 
creditors. 

A referee will be appointed to take the account and re- 
port his findings to the court. In taking the account, 
Mosher will be credited with the following amounts as 
found by the district court in the tenth finding to have 
been paid by Mosher, to-wit: Capital National Bank, 
$30,250, paid before January 1, 1887; Omaha National 
Bank, $7,309.17, paid July, 1886; Adams County Sav- 
ings Bank, $3,833.73, paid July 4, 1886; Adams County 
Savings Bank, $3,500, August 21, 1886; Adams County 
Savings Bank, $3,500, September 1, 1886; First National 
Bank of Hastings, $508.09; Mr. Lombard on mortgage, 
$3,000; McKinley & Lanning on mortgage, $1,100; B. 
& M. R. R. Co., as part of purchase price of land held 
under contract by Mrs. Small, $1,334.70, paid July 9, 
1886; Mrs. Lloyd, as part of purchase price of land, 
$1,200, paid May, 1887; with ten per cent interest upon 
each of said sums from the date the same was made, ex- 
cepting the amount paid Mrs, Lloyd, which will be com- 
puted at eight per cent, and the amount paid the railroad 
company to be computed at seven per cent. Mr. Mosher 
will also be credited with whatever sums he has paid for 
taxes and insurance and expenses incurred in caring for and 
selling the personal property, with interest from the date 
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of such payment, at ten per cent, that being the rate of 
interest the claims bore which Mosher assumed and _ paid. 
Tf any part of the $5,000 incumbrance, which remained 
unpaid at the time of the trial in the court below, has since 
been paid by Mosher, he will be credited with the amount 
of such payment, with interest thereon. 

The referee will charge Mosher with the amount of cash 
received and notes taken on the sales of personal property, 
the amounts collected on collateral notes, and the net rents 
and profits of the real estate, with ten per cent interest on 
each of said items from the date the same was received. 
Mosher will also be charged with the value of all personal 
property unsold, and collateral notes uncollected. Permis- 
sion given the parties to introduce additional testimony be- 
fore the referee, if they so desire. On the coming in of 
the report of the referee a decree will be entered in this 
court, 


JUDGMENT ACCORDINGLY, 


THE other judges concur, 


CATHARINE WORTHINGTON, ADMINISTRATRIX, APPEL- 


LANT, V. CHARLES E, WORTHINGTON ET AL., AP- 
PELLEES. . 


[FILED JUNE 30, 1891.] 


1. Review: THE FINDING oF THE District CouRT on conflicting 
evidence is conclusive on appeal to the supreme court, unless 
there is a clear preponderance of evidence against the finding. 


2. Real Estate: Oran Contract To CoNVEY: SPECIFIC PER: 
FORMANCE of an oral contract to convey real estate, will not be 
enforced if the contract is not clearly proved both as to the fact 
of making it and as to its terms. 
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APPEAL from the district court for Lancaster county. 
Heard below before CHAPMAN, J. 


B. F. Johnson, and Pound & Burr, for appellant, cited: 
Shuman v. Willets, 17 Neb., 478; Haines v. Spanogle, Id., 
637; Hanlon v. Wilson, 10 Id., 1388; Fisher v. Moolick, 
13 Wis., 358; Sch. Dist. v. Macloon, 4 Id., 79; Bomier 
v. Caldwell, 8 Mich., 463; McHugh v. Smiley, 17 Neb., 
620; Uhl v. May, 5 Id., 157; Filley v. Hopkins, 1 Id, 
134; Parks v. Jackson, 11 Wend. [N. Y.], 464; McKin- 
ziev. Perrill, 15 O. St., 168. 


Stearns & Strode, contra, cited cases referred to in opin- 
ion. 


Norval, J. 


This is an action for specific performance of an alleged 
contract to convey real estate, by Thomas Worthington 
against Charles E. Worthington, James Spencer, and 
Thomas Woods. From a decree for defendants, plaintiff 
appeals. 

On the 31st day of May, 1886, the defendant Spencer 
entered into a written contract with Charles E. Worthing- 
ton, a son of the plaintiff, for the purchase and sale of lot 
7, in block 1, in Spencer’s addition to the city of Lincoln. 
The consideration agreed upon, and expressed in the con- 
tract, was $1,200, of which $200 was paid by Charles E. 
Worthington in cash at the time. He also assumed the 
payment of a mortgage of $200 against the premises, and 
gave Spencer his thirty-two promissory notes of $25 each, 
payable one on the first day of each month, with interest at 
ten per cent from date. Spencer agreed to convey by deed 
of general warranty, upon the payments being made. 

The plaintiff contends that about the first day of June, 
1886, he purchased the property of his son, Charles E. 


336 NEBRASKA REPORTS. [ Vou. 32 


Worthington v. Worthington. 


Worthington, under a verbal agreement for a warranty 
deed; that by the terms of the agreement plaintiff assumed 
all future payments nam-J in the written contract between 
his son and Spencer; that by virtue of the agreement he 
took immediate possession of the premises, made improve- 
ments thereon, and that he has paid $60 of the purchase 
price, and tendered payment of the balance. 

The defendants deny that the plaintiff ever made a con- 
tract of any kind with Charles E. Worthington for the 
purchase of the property, or that he took possession under 
any contract of purchase, but allege he went into possession 
as a tenant of the son, and that the $60 was paid solely as 
rent. 

It appears that about the first day of September, 1886, 
Charles E. Worthington surrendered to Spencer his con- 
tract for a deed, and the money advanced by Charles was 
refunded to him. On September 2, 1886, Spencer sold 
and conyeyed the lot to the defendant Thomas Woods for 
$1,250, which, after deducting the commissions paid to 
the real estate agent who negotiated the sale, made the 
actual consideration received by Spencer the same as the 
contract price on the former sale. 

The principal issue of fact presented to the trial court 
for determination was, whether a contract ever existed be- 
tween the plaintiff and his son for the purchase of the lot. 

Thomas Worthington, the plaintiff, testified that at the 
time Charles E. Worthington, his son, contracted with 
Spencer for the property, plaintiff was engaged in the 
butcher business in Lincoln, at the corner of Sixteenth and 
O streets. When his son came to him and asked him to 
buy the property in litigation to save paying rent, at the 
same time telling him that he, Charles, would pay $200 or 
$300 thereon, and that plaintiff could pay the balance, 
that plaintiff then went with his son and looked over the 
property, and talked with Spencer, who urged the sou to 
buy the property for his father. That an agreement be- 
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tween the father and.son, relative to the purchase of the 
lot was then made in Spencer’s presence, whereby the con- 
tract was drawn in the name of the son, who paid the $200 
to Spencer, and plaintiff was to pay the balance of the con- 
sideration as it fell due. 

The plaintiff further testified that his son agreed to let 
the $200 paid by him to Spencer go to plaintiff’s benefit, 
in consideration of his having taken care of his son’s child 
for several years. That plaintiff moved onto the property 
shortly after June 1, repaired the house, which had for- 
merly been used as a blacksmith shop, built an addition to 
it, and put in an ice box for his meat market; that when 
the first note fell due, Spencer brought him a receipt call- 
ing for $30 for rent, and that plaintiff refused to pay the 
same, saying “I don’t pay no such note as that there—no 
such bill, no such receipt; I don’t pay at all, I moved 
away from Riordan block to save paying rent,” and that 
Spencer then scratched off the words “for rent”; that the 
following month a second receipt was brought by Spencer 
for $30 “for rent,” and plaintiff again refused to pay the 
same on the ground that he was paying for the property 
and not paying rent, and Spencer again scratched out the 
words “for rent,” and thereupon plaintiff paid the money. 

The plaintiff also testified that he tendered to Spencer 
the payments as they fell due, who refused to accept the 
money. 

The plaintiff is corroborated by the testimony of W. H. 
Graham, plaintiff’s wife Catharine, and his sons William 
and Samuel. 

Charles Worthington testified that his father was not 
present when the contract between himself and Spencer 
was made; that he never had any conversation with his 
father about the purchase of the property before he pur- 
chased it; that he never agreed to transfer to the plaintiff 
the contract he had made with Spencer, and he never had 


any conversation with his father upon the subject; that he 
24 
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did not buy the property for the plaintiff; that there was 
no agreement whereby he was to turn the $200 paid to 
Spencer to the benefit of the plaintiff, and there was no 
conversation of the kind between them; that there was 
no contract or agreement under which the plaintiff took 
possession of the premises except that he told the plaintiff 
he could move into the house, and after plaintiff had moved 
in he gave Spencer orders to collect $30 per month for rent, 
which Spencer collected, and that all the money paid by 
plaintiff to Spencer was for rent; that the lumber used 
in repairing the house was charged to him, and was after- 
wards paid for by Spencer; that witness paid $25 for the 
plastering of the building. He further testified that he 
told Spencer in August, 1886, that he could not make the 
payments, and was going to let the property go back, and 
that Spencer took the property back and paid him all that 
he had advanced on it. He also testified that in the same 
month that he heard his father say to Spencer that he was 
going to return to Iowa, and would not pay any more rent. 

The testimony of James E. Spencer corroborates most of 
the evidence given by Charles E. Worthington. 

The testimony of W. A. Harris, the real estate agent 
who sold the property for Spencer to Woods. is to the effect 
that prior to the sale to Woods, he drove Woods and his 
wife to the premises, where they saw the plaintiff and he 
told him he was trying to sell the property, and plaintiff 
replied, “That is all right,” and spoke about Spencer and 
his son understanding the matter. Plaintiff raised no ob- 
jection to witness making the sale. 

The trial court found the disputed question of fact 
against the plaintiff. It is impossible to reconcile the tes- 
timony, and it is quite evenly balanced. By seeing the 
witnesses and hearing them testify, the court below is better 
able than we, to judge which witnesses were entitled to 
credit, and who should be disbelieved. It is well settled 
in this state that the finding of a district court on conflict- 
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ing evidence is conclusive on appeal to the supreme court, 
unless there is a clear preponderance of evidence against 
the finding. (Brown v. Hurst, 3 Neb., 353; Helling v. 
Mortgage Security Co., 10 Id., 611 ; Courtnay v. Price, 12 
Id., 188; Jennings v. Simpson, Id., 558; Aultman v. Pat- 
terson, 14 Id., 58; McLaughlin v. Sanders, 17 Id., 110.) 

Again, the specific performance of an oral contract to 
convey real estate, will not be enforced if the contract is 
not clearly proven, both as to the fact of making it and as 
to its terms. (Waters v. Howard, 1 Md. Chan., 116; 
Story’s Eq. Jr., sec. 769; Poland v. O’ Connor, 1 Neb., 50; 
Williams v. Lowe, 4 Id., 382; Morgan v. Hardy, 16 Id., 
438 ; McPherson v. Williams, Id., 625; Carr v. Dural, 39 
U.S., 88; Gallagher v. Gallagher, 5S. E. Rep. [W. Va.], 
297.) 

The evidence was so conflicting, that the trial court was 
unable to find that the alleged contract sought to be en- 
forced, ever existed, and we cannot say that the court erred. 


JUDGMENT AFFIRMED. 


Tue other judges concur. 


D. S. BARTLETT ET AL. Vv. Moses CHEESEBROUGH. 
[FILED JunE 30, 1891.] 


1. Attachment: PRopERTY IN HANDs oF THIRD Party. It is 
the settled law of this state that when a sheriff attaches property 
found in the possession of a stranger to the suit, claiming title, 
in an action of replevin therefor by such stranger, the officer, in 
order to justify the seizure, must not only prove that the attach- 
ment defendant was indebted to the plaintiff in attachment, but 
that the writ was regularly issued. 


2. A judgment will not be reversed for error committed without 
prejudice to the party complaining. 
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3. Witnesses: IMPEACHMENT. One of the methods of impeaching 
a witness is by proving that he has made statements out of court, 
or on @ former trial, inconsistent with his testimony. Before 
such contradictory testimony can be received the witness must 
be asked if he has made such statements, naming .the time, 
place, and to whom made. 


4. : THE ADMISSIONS or statements of a party to asuit against 


his interest upon a material matter, may be proved without lay- 
ing the foundation required in case of impeaching a disinterested 
witness. 


Error to the district court for Valley county. Tried 
below before Harrison, J. 


Chas. B. Keller, for plaintiff in error, cited: Fisher v. 
Herron, 22 Neb., 183; Aultman v. Obermeyer, 6 Neb., 265; 
Wake v. Grifin, 9 Id., 47; Monteith v. Bax, 4 Id., 170; 
Thompson v. Lorenig, 13 Id., 386; First Natl. Bank v. 
Bartlett, 8 Id., 329; Hoagland v. Wilson, 15 Id., 322; 
Collins v. Mack, 31 Ark., 685, 694; Lucas v. Flinn 35 
Ta., 9-14; Payne v. State, 60 Ala., 80-86; Holbrook v. 
Holbrook, 30 Vt., 433 ; Ray v. Bell, 24 Ill., 444-454; Nute 
v. Nuie, 41 N. H., 60; Bressler v. People, 117 IIl., 422; 
State v. McDonald, 65 Me., 466; People v. Devine, 44 
Cal., 452-459; Stephens v. People, 19 N. Y., 549. 


A. M. Robbins, contra. 


Norvat, J. 


This is an action of replevin brought by the defendant 
in error against the sheriff and deputy sheriff of Valley 
county, to recover the possession of a stock of general 
merchandise. ° 

On the trial, the jury returned a verdict in favor of the 
plaintiff, and judgment was entered thereon. The defend- 
ants brought the case to this court on error, and at the Jan- 
uary term, 1888, the judgment was reversed and the cause 
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remanded. (23 Neb., 767.) The second trial in the district 
court resulted in a verdict and judgment for the plaintiff, 
and the cause is again bronght here by the defendants. 

Elton Cheesebrough, in 1884, was engaged in the mer- 
cantile business at Ord, in Valley county. On the 26th 
day of May, 1884, he made a bill of sale of the entire stock 
of goods to his father, the defendant in error, the cousider- 
ation expressed in the bill of sale being $2,521.93. Moses 
Cheesebrough took possession of the goods, and, on the ~ 
2d day of June, 1884, the plaintiffs in error levied certain 
writs of attachments upon the goods while in the posses- 
sion of the defendant in error, as the property of the said 
Elton Cheesebrough. Thereupon this snit was brought. 
The sheriff justified under his writs of attachments, and 
claims that the bill of sale was made by the son to the 
father for the purpose of defrauding the creditors of Elton 
Cheesebrough. 

The first point discussed in the brief of plaintiffs in er- 
ror is the sutliciency of the evidence to sustain the verdict. 
The proof as to the purchase of the property by the de- 
fendant in error from his son is, in most respects, the same 
as upon the first trial. The testimony of the defendant in 
error, and Elton Cheesebrough, is to the effect that at the 
time the bill of sale of the stock of goods was made, the 
father held his son’s note for $688 given in 1879, which, 
at the time of the alleged purchase, amounted to about 
$800; that Moses Cheesebrough “let the son have a 
county order for $124, a note for $225, and $500 in 
money belonging to Oscar Cheesebrough, and that these 
items and $300 in cash, paid by the father to the son, con- 
stituted the consideration for the stock of goods. As upon 
the first trial, the testimony fails to show what was the 
consideration for the $688 note. Under the evidence we 
are of the opinion that the jury was not justified in find- 
ing that the entire consideration exceeded $1,319. The 
amount named in the bill of sale as the purchase price is 
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nearly twice that sum. Testimony was introduced by the 
defendant in error tending to show that the stock was not 
at the time worth more than fifty per cent of the sum 
written in the bill of sale. Witnesses were called by the 
plaintiffs in error, who placcd the value at more than 
$2,000. There is also testimony in the record, from which 
the inference could be drawn, that the transfer of the prop- 
erty to the father, was for the purpose of placing it beyond 
the reach of the creditors of the son. As to the good faith of 
the transaction, the jury could have found for either party: 

If the transfer was colorable and fraudulent, as claimed 
by the plaintiffs in error, it could be assailed only by the 
creditors of Elton Cheesebrough. Were the plaintiffs in 
error ina position to challenge it? The undisputed testi- 
mony shows that Moses Cheesebrough was in possession of 
the goods when they were taken by the plaintiffs in error 
under the writs of attachment. The writs were intro- 
duced, but no other evidence was given on this branch of 
the case. There is not a line of testimony in the record, 
tending to show that Elton Cheesebrough was indebted to 
the plaintiffs in the attachment suits. The writs of at- 
tachment were not evidence that an indebtedness existed 
against the defendant in attachment. The law applicable 
to this state of facts is well settled in this state. In Ober- 
felder v. Kavanaugh, 21 Neb., 483, in the opinion of the 
court, written by the preseut chief justice, it is said: 
“When an officer attaches property found in the possession 
of the defendant, he can always justify the levy by the 
production of the attachment writ, if the same is issued by 
a court or officer having lawful authority to issue it, and 
be in legal form. But when the property is found in pos- 
session of a stranger claiming title, the mere production of 
the writ will not justify its seizure thereunder ; the officer 
must go further and prove, not only that the attachment 
defendant was indebted to the attachment plaintiff, but 
that the attachment was regularly issued.” 
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This same doctrine has since been recognized and applied 
in Williams v. Eikenberry, 22 Neb., 210; Paaton v. Mor- 
avek, 31 Neb., 305; Williams v. Eikenberry, 25 Neb., 721. 
The plaintiffs in error, therefore, did not prove sufficient 
facts to justify the seizure of the property, and had a 
judgment been rendered in their favor, it could not have 
been sustained. The verdict of the jury was sustained by 
sufficient evidence. 

Error is assigned upon the admitting the testimony of 
M. E. Getter, S. 8. Haskell, and Herman Westover as to 
the value of the property at the time it was transferred by 
Elton to his father, for the reason that they were not shown 
to be qualified to testify upon the question of value. The 
record shows that they were familiar with the goods, and 
stated they were acquainted with their value. They had 
been in the mercantile business some years before. The 
evidence shows that they were qualified to testify as to the 
value of the goods. The weight to be given their testimony 
was for the jury to determine. The evidence as to value, 
bore solely upon the bona fides of the sale, and as the 
plaintiffs in error were not in a position to question the 
validity of the transfer, they could not be prejudiced by 
the testimony of the three witnesses named. The defend- 
ant in error would have been entitled to a verdict had their 
testimony been excluded. 

The remaining assignment of error, is based upon the 
refusal of the court to. permit certain portions of the testi- 
mony of Moses and Elton Cheesebrough, taken upon the 
former trial, to be read to the jury. The testimony of these 
witnesses, relating to the transfer of goods, was not, in all 
respects, the same upon both trials. As to Elton Cheese- 
brough, no foundation was laid for the introduction of his 
testimony on the former trial. He was not asked a single 
question upon the last trial, as to what his testimony was 
upon the other trial, While one of the modes of impeach- 
ing a witness is to prove that he has made statements out 
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of court, or upon a former trial, contradicting his testi- 
mony, yet such contradictory statements cannot be proved, 
over objections, unless the attention of the witness has 
been called to the fact of having made such statement, 
naming time and place, in order that he may have a chance 
to admit, deny, or explain. It is obvious that no founda- 
tion for impeaching testimony was laid. (Strader v. White, 
2 Neb., 359; Hooper v. Browning, 19 Id., 427; Williams 
v. Hikenberry, 25 Id., 727.) 

Moses Cheesebrough being a party to the suit, it was 
competent to prove any admissions made by him, in a 
niaterial matter, against his interest, without laying any 
foundation for snch testimony. (Lucas v. Flinn, 35 Ia., 9; 
Collins v. Mack, 31 Ark., 685.) The variance in his tes- 
timony was upon the matter of consideration for the mak- 
ing of the bill of sale. As it is not shown that Elton 
Cheesebrough was indebted to the attachment plaintiffs, the 
good faith of the transaction between the father and son 
was not a material issue in the case, and no error prejudi- 
cial to the plaintiffs in error, was committed by excludin 
the offered testimony. 

The fact that the defendant in error was in possession 
of the goods, claiming to be the owuer thereof, at the time 
they were taken by the sheriff, is sufficient evidence of title 
and right of possession to authorize him to maintain this 
action. ; 

The judgment is 


oe 
o 


AFFIRMED. 


THE other judges concur. 
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D. D. CampBeyu v. J. H. Roe. 
[FILED JuNE 30, 1891.] 


1. Limitation of Actions: AGENcy: CoXvERSIoN. When an 
agent is appointed to collect money and remit to the principal 
atter deducting his charges, no time being stated when the re- 
mittance is to be wade, the statute of limitation commences to 
run in favor of the agent from the time he receives the money. 


Mere silence or concealment by the defendant, without 
affirmative misrepresentation, will not toll the statute. 


Error to the district court for Buffalo county. Tried 
below before Hamer, J. 


Green & Hostetler, for plaintiff in error, cited, contend- 
ing that a demand, or acts amounting to waiver thereof, 
was necessary before action could be maintained: Taylor v. 
Bates, 5 Cow. [N.Y.],376; Ee parte Furguson, 6 Id., 596*; 
Walradt v. Maynard, 3 Barb. [N. Y.], 584; Lillie v. Hoyt, 
5 Hill [N. Y.], 399; Cummins v. MeLain, 2 Pike [Ark.], 
402; Staples v. Staples, 4 Me., note, 532; Hymun v. Gray, 
4 Jones [N. Car.], 155; Baker v. Joseph, 16 Cal., 173; 
Taylor v. Spears, 8 Ark., 429; Judah v. Dyott, 3 Blackf. 
[Ind.], 324; Baird v. Walker, 12 Barb. [N. Y.], 298; 
Topham v. Braddick, 1 Taunt. [Eng.], 572; Weeks, Att’ys, 
sec. 263; Jett v. Hempstead, 25 Ark., 462; IfcDowell v. 
Potter, 8 Pa. St., 189; Nisbet v. Lawson, 1 Kelley [Ga.], 
275-281; Rathbun v. Ingalls, 7 Wend. [N. Y.], 320; 
Beardslee v. Boyd, 37 Mo.,; 180. 


Calkins & Pratt, contra, cited: Rhine v. Evans, 66 Pa. 
St., 192; Mast v. Easton, 33 Minn., 161; Welton v. Mer- 
rick Co., 16 Neb., 84; Means v. Jenkins, 18 Ill. App., 41; 
Hojman v. Parry, 23 Mo. App., 20; Hecht v. Slaney, 72 
Cal., 363; Purdon v. Seligman, 43 N. W. Rep. [Mich.], 


346 NEBRASKA REPORTS. [ Vox. 32 


Campbell v. Roe. 


"1045; Mills v. Mills, 115 N.Y., 80; Douglas v. Corry, 46 
O. St., 349; Wood v. Carpenter, 101 U.S., 135; Jordan v. 
Jordan, 4 Me., 175; Webster v. Newbold, 41 Pa. St., 482. 


Norvatu, J. 


On the 5th day of Apri], 1888, this action was brought 
in the court below by the plaintife i in error to recover the 
sum of $448.30, and interest, money alleged to have becn 
collected by the defendant for the plaintiff, and kept by 
said Roe. 

The petition alleges in substance that the plaintiff held 
a note against one John M. Chism for $200, bearing date 
September 2, 1876, and drawing interest at ten per cent 
from date; that the plaintiff employed the defendant to 
collect said note, and the defendant was to pay the money 
as soon as collected to the plaintiff; that the defendant col- 
lected the sum of $335 on said note on or about the 29th 
day of May, 1883, and no part thereof has been paid to 
the plaintiff, although often requested to do so; that the 
plaintiff did not know said money had been collected until 
the fall of 1887; that the defendant fraudulently concealed 
the fact that he had collected said money, and never in- 
formed the plaintiff that he had done so, until after the 
plaintiff had learned from the payor of the note, in the fall 
of 1887, that it had been paid. 

The defendant answered by a general denial, also setting 
up the statute of limitations. The plaintiff replied, denying 
the allegations of the answer. 

It appears that the plaintiff, a ‘resident of the state of 
New York, owned a note for $200, signed by one John M. 
Chism, a resident of. Buffalo county, Nebraska, which was 
secured by a mortgage on two lots in Kearney. In March, 
1883, the plaintiff made a written assignment of the mort- 
gage to the defendant, and sent the note, mortgage, and as- 
signment in a letter to him. On the 29th day of May, 
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1883, Chism paid Roe $130, and deeded him the lots cov- 
ered by the mortgage in satisfaction of the same. It is 
admitted that the value of the lots and the money paid, 
equaled the amount due on the note. 

The plaintiff introduced testimony tending to show that 
the note and mortgage were sent to the defendant for col~ 
lection, and that he did not give them to Roe; that he did 
not know that they had been collected until the summer or 
fall of 1886, and that he has never received any part of 
the money. 

The defendant produced the assignment, which was an 
absolute one, and proved by his own testimony and that of 
S. M. Nevins, that the assignment was enclosed in a letter, 
the contents of which, the letter being lost, they testify was . 
to the effect that the plaintiff stated that he did not want to 
go to any expense to collect or try to collect the mortgage, 
but that Chism had used him badly, and if the defendant 
could make anything out of the mortgage, he would rather 
he would have it than that Chism should profit by it. 

It also appears that the plaintiff and the defendant were 
strangers to each other; that the defendant did not ac- 
knowledge the receipt of the note and mortgage; that the 
plaintiff is an uncle of Chism, and that the relations be- 
tween them have always been of a friendly character. 

Upon the testimony being closed the court directed a 
verdict for the defendant. The disputed question of facts 
on the trial was whether the note was sent for collection, 
or as a mere gift. From the evidence, different minds 
could have drawn different conclusions. In jury cases the 
rule is, where there is any doubt as to the facts, the evi- 
dence must be submitted to the jury. It is improper fora 
court to direct a verdict on a question of fact, unless the 
evidence is clear and uncontradicted and allone way. We 
must assume that the district court directed the verdict in 
the case on the theory that the action was barred by the 
statute of limitations, and not that the plaintiff made a 
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present of the note to the defendant. If, therefore, the 
statute had run against the plaintiff’s cause of action, there 
was no error in taking the case from the jury, and ordering 
a verdict returned for the defendant. 

Actions like the one at bar must be brought within four 
years after the cause of action shall have accrued. Itis un- 
disputed that the note was collected by the defendant more 
than four years before this suit was instituted, and that the 
plaintiff first demanded the money of the defendant less 
than two years prior to the beginning of the action. The 
material inquiry is, When did the statute of limitations 
commence to run against the plaintiff’s cause of action? 
It isinsisted by the plaintiff that it began to run only upon 
demand of payment, while the defendant contends that it 
commenced to run from the date the money was collected 
by him. While there are decisions sustaining both prop- 
ositions, it seems to us that the rule which is based upon 
the soundest principles, is that where an agent is appointed 
to collect money and remit, after deducting his charges, no 
time being stated when the remittance is to be made, the 
statute commences to run from the time of the receipt of 
the money by the agent. The money is due the principal 
as soon as it is collected, and it is the duty of the agent to 
pay it over or remit at once. If he fails so to do, he is 
liable to an action. 

In Arnett v. Zinn, 20 Neb., 591, it was held that “ where 
there is no continuing trust, and money received by an 
agent is not to be paid at a date later than its receipt, the 
statute of limitations will run in his favor from the time 
he received such money.” 

The doctrine for which we contend is stated in Woods 
on Limitations, 277, and is held in Mast v. Easton, 22 N. 
W. Rep. [Minn.], 253; Campbell’s Adm’rs v. Boggs, 48 
Pa. St., 524; Fleming v. Culbert, 46 Id., 498; Hart’s Ap- 
peal, 32 Conn., 520; Lawrence University v. Smith, 32 
Wis., 587; Stacy v. Graham, 14 N. Y., 492; Brunson », 
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Ballow, 29 N. W. Rep. [Iowa], 794; and Peyser v. Mayor, 
70 N. Y., 497. 

When a promissory note is payable on demand, the stat- 
ute of limitations commences to run against it from its date, 
and that without regard to demand by the holder. This is 
true, for the obvious reason that the note is due as soon as 
it is given. (2 Parsons, Notes and Bills, 642; Dorland +. 
Dorland, 5 Pac. Rep. [Cal.], 77; Boustcad v. Cuyler, $ 
Atl. Rep. [Pa.], 848; Tripp v. Curtenius, 36 Mich., 496; 
Curran v. Witter, 31 N. W. Rep. [Wis.], 705.) As the 
money is due the principal as soon as received by the agent, 
we perceive no reason why the same rule as to the begin- 
ning of the running of the statute, should not govern as 
controls actions upon demand notes, 

It can make no difference that the defendant failed to 
inform the plaintiff of the receipt of the money, or that 
the plaintiff had no knowlege that it had been collected, 
until three years after the note had been paid. The igno- 
rance of one’s rights, when not occasioned by the fraud 
of the debtor, will not have the effect to prevent the run- 
- ning of the statute. The rule is universal that mere si- 
lence or concealment by the defendant, without affirmative 
misrepresentation will not toll the statute. (Welton v. Mer- 
rick Co., 16 Neb., 84; Hecht v. Slaney, 14 Pac. Rep. [Cal.], 
88; Purdon v. Seligman, 43 N. W. Rep. [Mich.], 1045; 
Douglas v. Corry, 46 O. St., 349; Wood v. Carpenter, 101 
U. S., 185; Jordan v. Jordan, 4 Greenleaf [Me.], 175; 
Webster’s Ex’rs v. Newbold, 41 Pa. St., 482; Conner », 
Goodman, 104 IIl., 365; Williams v. Pomeroy Coal Co., 37 
O. St., 583.) 

It is claimed by the plaintiff in error that the defend- 
ant wrote a letter to the plaintiff, acknowledging a liabil- 
ity which revived the debt. No issue of that kind is pre- 
sented by the pleadings, nor does the defendant, in the 
letter alluded to, admit the validity of the plaintiff’s claim 
but on the contrary the defendant states in the letter, “I 
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don’t acknowledge a claim against me by you, either legal 
or moral, for I knew you intended to do with the Chism 
morigaye just what you did do.” 

As the bar of the statutes had run when the suit was 
begun, there was no error in the court directing a verdict 
for the defendant. The judgment is 


AFFIRMED. 


THE other judges concur. 


Tue County or CHerry v. J. M. THACHER. 
[FILED JuLy 1, 1891.] 


Taxation: GOVERNMENT Post TRADER Not Exempt. A post 
trader at a military reservation, under the act of congress ap- 
proved Jnly 20, 1870, appointed for the accommodation of emi- 
grants, freighters, or other citizens, and under the protection 
and control of the war department as a camp follower, is not 
exempt from assessment for taxation by the county or state au- 
thority having concurrent jurisdiction, 


Error to the district court for Cherry county. Tried 
below before Kinkarp, J. 


J. Wesley Tucker, and O. P. Mason, for plaintiff in er- 
ror, cited cases referred to in opinion. 


Cowin & McHugh, contra, cited: Fort Leavenworth R. 
Co, v. Lowe, 114 U. S&., 525; U.S. v. Cornell, 2 Mason 
[U. 8.], 60; Commonwealth v. Clary, 8 Mass., 72; Mitch- 
ell v. Tibbetts, 17 Pick. [Mass.], 298; 2 Story, Const., sec. 
1225; 1 Kent Com., 429; Sinks v. Reese, 19 O. St., 306; 
1 Desty, Taxation, 55; 6 Op. Att’y Genls., 577. 
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Coss, On. J. | 


The defendant in error, Justice M. Thacher, is a post 
trader appointed by the secretary of war under an act of 
congress approved July 15, 1870, at the military post of 
Fort Niobrara, in Cherry county, situate on a military res- 
ervation of ten miles square established by and in con- 
tinuous use of the government of the United States. 

In 1887 the legislature of this state passed the follow- 
ing act: 

“An act ceding jurisdiction to the United States over 
the military reservations known as Fort Niobrara 
and Fort Robinson. 

“Be it enacted by the Legislature of the State of Nebraska: 

“Section 1. That the jurisdiction of the state of Ne- 
braska in and over the military reservations known as 
Fort Niobrara and Fort Robinson be and the same is 
hereby ceded to the United States: Provided, That the 
jurisdiction hereby ceded shall continue no longer than the 
United States shall own and occupy said military reserva- 
tions. 

“Sec. 2, The said jurisdiction is ceded upon the express 
condition that the state of Nebraska shall retain concur- 
rent jurisdiction with the United States in and over the 
said military reservations, so far as that all civil process in 
all cases, and such criminal and other process as may issue 
under the laws or authority of the state of Nebraska, 
against any person or persons charged with crimes or mis- 
demeanors committed within said state, may be executed 
therein in the same way and manner as if such jurisdic- 
tion had not been ceded, except so far as such process may 
affect the real and personal property of the United States ; 
Provided, That nothing in the foregoing act shall be con- 
strued so as to prevent the opening and keeping in repair 
public roads and highways across and over said reserva- 
tions, 
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“Sec. 3. Whereas an emergency exists, this act shall 
take effect and be in force from and after its passage. 
“Approved March 29, 1887.” 


After the approval of this act the county of Cherry, by 
its assessors, provided for the assessment of the stock of 
goods and property of the defendant im error used in his 
trading establishment at said fort, and wholly within said 
reservation, without any return by him, estimating its 
value at $5,491, and taxing it for county purposes at 
$129.56, and threatened to collect the tax by distress war. 
rant. 

The defendant applied for a temporary injunction 
against the county and its treasurer, which was granted by 
the district court. To this proceeding there was a general 
demurrer, which was overruled on hearing and judgment 
entered for the post trader. 

Tlie question presented is, was the property and trader- 
ship of the defendant in error located and confined ex- 
clusively within the reservation and military post of Fort 
Niobrara, subject to taxation by the county of Cherry or 
the state of Nebraska? 

The second section of the act cited expressly reserves 
concurrent jurisdiction with the United States in and over 
the military reservation for all civil process in all cases, 
and such other criminal or other process as may issue un- 
der the laws or authority of this state against any person 
charged with crime or misdemeanors committed in this 
state, and may be executed as if such jurisdiction had not 
been ceded, except so far as such process may affect the 
real or personal property of the United States. It is not 
apparent that this proceeding affects the real or personal 
property of the United States. By the act of congress, 
approved July 20, 1870, ‘the secretary of war is author- 
ized to permit one or more trading establishments to be 
maintained at any military post on the frontier not in the 
vicinity of city or town, when le believes such an estab- . 
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lishment is needed for the accommodation of emigrants, 
freighters, or other citizens. The persons to maintain 
such establishments shall be appointed by him, and shall 
be under protection and control as camp-followers.” (Army 
Regulations [1881], sec. 1113.) The defendant in error 
is appointed for the accommodation of emigrants, freight- 
ers, or other citizens, by the secretary of, war, and is under 
the protection and control of the post commander as a 
camp-follower only. In his appointment as trader, at his 
post on the military reservation, or in his privileges for 
the accommodation of emigrants, freighters, or other citi- 
zens, there appears to be no public or private motive con- 
templated by the general government exempting him from 
assessment for taxes, and from the common duties and ex- 
actions of other citizens. The laws of the state, both civil 
and criminal, were in force over the reservation in which 
his tradership was exercised. , 

In Painter v. Ives, 4 Neb., 122, it was held, in 1875, 
“that the federal courts have no jurisdiction of the crime 
of larceny alleged to have been committed on an Indian 
reservation in this state. All territory within the bound- 
aries of the state was withdrawn from the jurisdiction of 
the federal courts by the act admitting the state into the 
Union.” (Clay v. State, 4 Kan., 58; McCracken v. Todd, 
1 Id., 148; U.S. v. Ward, 1 Woolworth, C. C. [U. 8.], 
17; U.S. v. Stahl, Id., 192.) 

The state having the exclusive power of legislation over 
the reservation on which the property is assessed and listed 
for taxes, has exclusive jurisdiction. (U. S. v. Bevans, 3 
Wheaton, [U. §.], 388; Sturgis v. Orowninshield, 4 Id., 
192.) 

The courts of this state have hitherto exercised jurisdic- 
tion over this reservation, and will necessarily retain the 
same until congress exercises its power by extending to the 
federal court its power to entertain jurisdiction; that of 
the state courts can dnly be superseded by congressional 

25 
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legislation, and we do not find that any such attempt has 
been made. (3 Wheaton, 336; 4 Id., 184.) 

The complete jurisdiction for the purposes of listing 
goods and stock in trade for assessment and taxation, does 
not seem to have been parted with by the act of the legis- 
lature cited, and unless the fact is widely different, and we 
have fallen into gross error as to the jurisdiction and sov- 
ereignty of the officers of Cherry county and of the state, 
it follows that the defendant in error has not stated a case, 
nor offered a complaint entitling him to relief. 

The judgment of the district court is reversed, the in- 
junction against the plaintiffs in error in that court is dis- 
solved, and the petition of the defendant in error is dis- 
missed with judgment against him for costs of suit. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Nick Mauer v. Strate, EX REL. ALLEN & JENKINS, 
[FILED JuLy 1, 1891.] 


1. Schools: Money Can BE Drawn from the treasury of aschool 
district in the payment of contractors for the erection of a 
school house only by orders on the treasurer signed by the di- 
rector and countersigned by the moderator. (State, ex rel. Cook, 
v. Bloom, 19 Neb., 562. 


: MANDAMUS. Where the treasurer of the district, having 
funds in his hands for that purpose, refuses to pay such order, 
issued in full compliance with the provisions of law, peremptory 
mandamus will enforce the payment. 


Error to the district court for Dakota county. Tried 
below before Powers, J. 
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Jay Bros.,and Mell C. Beck, for plaintiff in error, cited: 
People v. Peters, 4 Neb., 254; Brown v. Sch. Dist., 10 Atl. 
Rep. [N. H.], 119; 1 Dillon, Mun. Corp., sec. 299; Sch. 
Dist. v. Atherton, 12 Mete. [Mass.], 105; Morrison v. Law- 
rence, 98 Mass., 219; Mayhew v. Gay Head, 13 Allen 
[Mass.], 129; McCortle v. Bates, 29 O. St., 422; State, ex 
rel, Reed, v. Ramsey, 8 Neb., 293; Fluty v. Sch. Dist., 4 8. 
W. Rep. [Ark.], 278. 


Barnes & Tyler, contra, cited: Everts v. Dist., 41 N. W. 
Rep. [Ta.], 478; Capital Bank v. Sch. Dist., 42 N. W. 
Rep. [Dak.], 774; Sanborn v. Sch. Dist., 12 Minn., 1; 
Robbins v. Sch. Dist., 10 Id., 268; State v. Bloom, 19 
Neb., 565, and other cases referred to in opinion, 


Coss, Cu. J. 


The defendants in error, on July 21, 1890, made appli- 
cation to said court for a peremptory writ of mandamus 
against the treasurer of school district No. 11 of said 
county, to enforce the payment of a certain warrant for 
the sum of $125, dated July 14, 1890, and setting up: 


“That the plaintiffs and relators are a copartnership, a 
firm organized for the purpose of carrying on business in 
the state of Nebraska, and not incorporated; and are so 
doing business in this state, as contractors and builders, 
and are entitled to sue and act in the capacity of plaintiffs 
and relators herein, in such firm name, to-wit, Allen & 
Jenkins. j 

“Second—That school district. No. 11 is a school dis- 
trict of Dakota county, Nebraska, duly organized and ex- 
isting under the laws of the state of Nebraska, and as such 
corporation has been so organized for more than ten years - 
last past. 

“That the defendant, Nick Maher, is the treasurer of 
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said school district No. 11, duly elected and qualified, and 
is now acting as such officer. 

“That John A. Williams is director, and W. B. Am- 
merman is moderator of school district No. 11. 

“Third—That on and prior to the 12th day of May, 
1890, there was in the treasury of said School District No. 
11 the sum of $13,810.50, of which said sum more than 
$10,000 belong to the general fund, and was exclusive of 
any and all moneys in said treasury belonging to the teach- 
ers’ fund, and the moneys received from the state appor- 
tionment for such teachers’ fund, and the said $10,000 
could, by the legal voters of said school district No. 11, 
be legally set off and transferred to a fund for building 
purposes, to erect a new school house for said district. 

“That on the 12th day of May, 1890, there was held a 
special meeting of all the legal voters of said school dis- 
trict No. 11, pursuant to a petition duly and legally signed 
and presented to the board of said district, and in accord- 
ance with due, proper, and legal notice thereof, duly posted 
and given as provided by law. 

“The object and purpose of said special meeting was to 
arrange for building a new school house in and for said 
school district No. 11, and at said meeting and adjourned 
meeting for that purpose it was determined and voted by 
the said school district to build and construct said school 
house at a cost not to exceed the sum of $10,000, and the 
said sum, out of the moneys so in said school district 
treasury, was transferred to and set apart for the purpose 
of building said school house, and a committee was duly 
appointed,to let the contract to build said school house and 
to take charge of the construction thereof, all of which 
more fully appears by a copy of the records of said meet- 
ings, in the words and figures following, to-wit: 

“CA special meeting of school district No. 11, county of 
Dakota, state of Nebraska, was held, pursuant to a call, 
at the school house in said district, on the 12th day of 
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May, 1890, at 2 o’clock P. M. Moderator in the chair. 
Minutes of the Jast meeting were read and, after amend- 
ment, were approved. The object of the meeting, as 
stated in the notice, was announced by the chairman to be 
for the purpose of arranging for the erection of a school 
house on the district school grounds, and the sale and re- 
moval of the old school house from its present site, and to 
take such other action as may be deemed necessary to 
facilitate such object. 

“On motion it was voted to erect a new school house 
at a cost not to exceed $10,000. 

“¢On motion it was voted that the chairman appoint a 
committee of three to visit the school houses in Sioux City 
and look over the same, and to confer with architects, and 
to report at the adjourned meeting. Chairman appointed 
as such committee S. R. Cowles, C. D. Schrever, and J. 
N. Peysen. On motion it was voted that the directors 
look up the title to block 111, now in the possession of the 
district, to see what defects, if any, there may be in the 
title to the same, and report at the adjourned meeting. 

“¢On motion adjourned until Saturday, May 17, 1890, 
at 7 o’clock P. M. 

“<Joun A. WILLIAMS, Director. 
“¢Covineron, May 27, 1890. 

e ‘Special meeting of school district No. 11, Dakota 
county, called on the 12th day of May, 1890, ne pursu- 
ant to adjournment. 

“ ‘Moderator in the chair. Minutes of last meeting 
read and approved. 

“ «Committee appointed at the last meeting to look at the 
school houses in Sioux City, Iowa, and to consult with 
an architect, reported. 

“‘ «Report accepted and placed on file. 

“ ¢ Abstract of title of block 111, of village of Covington 
placed on file. On motion it was voted that the board 
take all necessary and proper steps to perfect the title of 
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the district to lot6 in block 111. On motion it was voted 
that the board advertise and sell the old school building, 
and in case the same is not sold, remove the same to north- 
west corner of the grounds. 

‘¢*On motion, it was voted to adopt the plans of the 
Le Mars school house, with modifications submitted by 
E. W. Loft, architect. 

“ ¢On motion it was voted that the chairman appoint a 
building committee, consisting of five members, such com- 
mittee to have control of and to superintend the construc- 
tion of the new school honse. 

“ «Chairman appointed as such committee: 

“ «S$. R. Cowles, J. J. Truax, J. N. Peyson, F. B. 
Church, and D. Gillespie. 

“ ¢On motion it was voted that no contract be made for 
heating apparatus for a new building at present. 

“¢Qn motion, adjourned sine die. 

“ <Joun A. WILLIAMS, Director.’ 


“That said committee duly advertised for bids for the 
erection of said school house, according to the plans and 
specifications, which had been adopted at the meeting, by 
the legal voters of said school district, reserving the right 
to reject any and all bids, as they lawfully might do; that 
upon the opening of said bids, and the same being unsatis- 
factory, all of said bids were rejected and the contract was 
finally let to the relators herein to build and construct said 
school house for said school district, at the agreed price of 
$8,504.56, and a proper, legal, and binding contract in 
writing, was duly entered into between the said relators, 
on their own part, and the said committee on the part of 
said school district No. 11. 

“The said sum of $8,504.56 to be paid to the relators 
at such times and in such sums as the progress of the work 
required. And the said relators duly executed to the said 
school district No. 11 a gcod and sufficient bond, which 
was duly approved by the district, for the faithful per- 
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formance of the said contract. That said contract was 
entered into in good faith on the part of the said school dis- 
trict No. 11, and through its said committee for that pur- 
pose, under the belief that it could so do by and through 
said committee. 

“That before the annual school meeting for the year 
1890 was held in said school district No. 11, and before 
any work was performed or commenced or any expense 
incurred under the said contract, it was found that the law 
relating to building committees for school districts was 
repealed, and that the school district board was required to 
act in that behalf and capacity; and thereupon, at the an- 
nual meeting of the legal voters of the said school district 
No, 11, duly held on the 30th day of June, 1890, at which 
was present all of the legal voters of said school district, 
including the defendant herein, after the whole matter 
and proceedings in that behalf for the erection and con- 
struction of the said school house was laid before said meet- 
ing and discussed and thoroughly understood, the legal 
voters at said annual meeting duly approved the said con- 
tract so as aforesaid made, and ratified the same and or- 
dered and directed the board to sign said contract with the 
relators so as to make the same legal and binding, which 
was accordingly done. All of which is shown by a copy 
of the record of said annual meeting in the words and 
figures following, to-wit: 

“¢The annual meeting of school district No. 11, county 
of Dakota and state of Nebraska, was held at the school 
srounds in said district Monday, the 30th day of June, 
1890. Moderator in the chair, 

“Minutes of the last meeting and special meetings of 
May 12th and 17th, 1890, read and approved. 

“<The report of the treasurer was read and, on motion, 
it was voted that a committee of three be appointed by the 
chair to examine the treasurer’s books and vouchers. 

“¢ Chairman appointed as such committee Messrs. Ir- 


° 
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win, Dow, and Truax. The report of the director was 
read and adopted. 

“«The following district officers were elected for the 
ensuing term, to-wit, John A. Williams, director. 

“¢Qn motion it was voted to have seven months school 
during the ensuing year, to commence on the first Monday 
in October, 1890. 

“On motion it was voted that the sum of $10,000 from 
any money in the hands of the treasurer, be set apart as a 
building fund to be used in the construction of a new school 
house now in course of erection. 

“On motion it was voted that the district treasurer and 
moderator be added to the building committee. 

“¢Qn motion it was voted that a sub-committee of four, 
consisting of Messrs. Maher, Ammerman, Truax, and Gil- 
lespie be appointed from the building committee to have 
immediate charge of the building of the new school house. 

“<On motion, adjourned to await the report of the com- 
mittee appointed to examine the treasurer’s books and 
vouchers until Tuesday, July 1, 1890, at 7 o’clock P. M., 
to meet at the office of W. B. Ammerman. 

“‘Joun A, Wiiuiams, Director. 
“<July Ist, 1890. 

“«The annual meeting of school district No. 11, of Da- 
kota county, Nebraska, met pursuant to adjournment. 

“Moderator in the chair. 

“¢ Committee appointed to examine treasurer’s books and 
vouchers, etc., reported the same to be right. 

“*On motion it was voted that the report be adopted. 

“*Qn motion it was voted that the moderator, director, 
and treasurer sign the contract made by the building com- 
mittee with Allen & Jenkins, for the erection of the new 
school house so as to make the same legal. 

“Qn motion it was voted that the motion heretofore 
adopted, to have a committee of four to have charge of the 
building of the new house, be rescinded. 
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“<The minutes of this meeting were read and approved. 


“¢ Adjourned. 
“¢Joun A. Wiiiiams, Director,’ 


“That in pursuance of the terms of the said contract, 
and after the same was ratified by the said school district 
and signed by the said scliool board, or the director and mod- 
erator thereof, the relators herein commenced the construc- 
tion of said school house for the said school district, and on the 
14th day of July, 1890, the work thereupon had pro- 
gressed so that under the terms of the said contract said 
district was required to draw a warrant or order on the 
treasurer, in favor of the relators, for the sum of $125, in 
payment for material furnished by the relators for the 
building of said school house and work and labor done 
thereon by the relators, which said work and material so 
furnished and performed by the relators had, before that 
time, been duly examined, accepted, and approved by the 
school district board, and the account therefor audited and 
allowed by said board. 

“The said warrant or order was drawn and is in the 
words and figures following: 


«$125.00. State oF NEBRASKA, 
“Dakota County, July 14, 1890. 
“Treasurer of school district No. 11, of Dakota county: 
Pay to the order of Allen & Jenkins the sum of one 
hundred and twenty-five dollars out of any money in your 
hands belonging to the fund for building. 
“¢ Countersigned : 
“<W, B. AMMERMAN, Moderator. 
“No, 60. Joun A. Winuiams, Director.’ 


“That after the same was drawn and duly signed by the 
director and moderator, it was duly delivered to the re- 
lators herein, who are the holders and owners thereof, and 
are entitled to demand and receive the payment of the 
same from the defendant herein, as treasurer of the said 
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school district; that on the 22d day of July, 1890, the re- 
lators duly presented the said order to the defendant as 
such treasurer, and demanded the payment thereof, which 
payment was wrongfully and unlawfully refused by the 
said defendant, who wrongfully and knowingly and con- 
trary to the facts in this case and his duty in the premises 
indorsed said order as follows, to-wit: 


“¢Covineton, NEBRASKA, July 14, 1890. 
“*Not paid for want of funds for building purposes, and 
that I am liable to the district for all moneys in the treas- 
ury and cannot pay any on the contract let by the build- 
ing committee. Nick Maner, 
“< Treasurer of School District No, 11 


“The relator avers the fact to be that there is in the 
hands of such treasurer, the defendant herein, belonging 
to said school district, the sum of $10,000, as bnilding fund, 
out of which said order ought to, and can be lawfully paid, 
and yet the said defendant, well knowing the premises, 
contrary to his plain duty and without any justification or 
excuse therefor, refused and still refuses to pay the same. 
The relators aver the fact to be that unless the said defend- 
ant be compelled to pay the said warrant or order by a 
peremptory writ of mandamus, issued by this court, they 
are without any adequate remedy in the premises, and the 
relators have no other adequate remedy herein. 

“And afterwards, to-wit, on the 21st day of August, 
1890, the defendant filed his answer to the foregoing pe- 
tition, which said answer is in-words and figures as fol- 
lows, to-wit: 

“ First—The defendant has no knowledge or informa- 
tion as to whether the plaintiffs were a copartnership, or- 
ganized for the purpose of carrying on business in this 
state, or that they were entitled to sue and to act in the 
capacity of plaintiffs in this case, and the defendant states 
that they have no power to bring this action; that action 
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of this kind can only be brought by the county superin- 
tendent of the county wherein the cause of action arises. 

“Second—Defendant answering the second paragraph of 
plaintiff ’s said petition, admits that school district No. 11 
of Dakota county is a school district duly organized, and 
existing under the laws of the state of Nebraska, and has 
been so organized for more than ten years last past; ad- 
mits that defendant is the treasurer of said school district, 
duly elected and qualified, and now acting as such treas- 
urer, and that John A. Williams, is director, and W. B. 
Ammerman is the moderator of said school district. 

“ Third—Answering the third paragraph of said petition 
defendant states that he admits that prior to the 12th day 
of May 1890, there was in the treasury of said school dis- 
trict, the sum of $13,810.50, but denies that $10,000 of 
said sum of money could be legally set off and transferred 
to a fund for building purposes, as set forth in said para- 
graph. ° 

“ Defendant admits that a pretended special meeting was 
held on the 12th day of May, 1890, in said district, but 
denies that all of the legal voters of said district were pres- 
ent at said school meeting, and denies that said special 
meeting was called pursuant to a petition duly and legally 
signed, and presented to the board of said school district 
as required by law, and denies that due, proper and legal 
notice of said meeting was duly posted and given as required 
by law, or that any notice whatever was so given ; denies that 
at said special meeting it was voted to build and construct 
a school house in said district, at a cost not to exceed 
$10,000, and that the said sum of $10,000 was at said 
meeting transferred and set apart for the purpose of build- 
ing such school house; admits that at the adjourned spe- 
cial meeting a committee was appointed to let the contract 
and build the said school house, but the defendant states 
that the chairman of said school board had no power under 
the law to appoint such committee, and his action in that 
behalf was illegal and void. 
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“ Fourth—Defendant further states that said committee 
pretended to advertise for bids, and among other bids was 
that of the relator herein, for the sum of $7,345, and when 
the bids for the said school hotise were opened, the said 
committee let the contract to relator, but the said commit- 
tee afterwards, acting in collusion with the relator herein, 
and without any authority of law whatever, added about 
$1,200 to the bid made by the relator, making it $8,504.56, 
and then let the contract to the said relator for the sum of 
$8,504.56, the same being far in excess of other bids made 
and offered by other responsible men; defendant denies 
that said contract was entered into in good faith, and de- 
nies that any legal contract was entered into by said school 
district, as in said petition set forth. 

“ Fifth—Defendant further answering the said petition, 
denies that before any work was done on the erection of 
said school house, the legal voters of said district ap- 
proved and rafified the said contract made as aforesaid ; 
defendant further states that the legal voters of such school 
district had no power to approve or ratify the said illegal 
contract, so made by the said illegally appointed committee, 
or to make the same legal and binding upon the district. 

“Sixth—Defendant further states as a matter of fact, 
that all the money in his hands at the time of the pretended 
special meeting, and at the annual meeting of said district, 
had been secured by him as state apportionment money, 
belonging to the said school district, and as money paid 
for licenses to sell liquor in the village of Covington, the 
said village being located in said district, and that no part 
of said money could be set apart or used by the district in 
the erection of said school house, and that all action taken 
in that behalf was illegal and void. 

“Seventh—Defendant denies that he unlawfully and 
wrongfully refused to pay the order drawn upon him by 
the director and moderator, set forth in the petition, but 
states that he refused to pay the same because there was no 
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money in his hands that could be properly set apart to 
pay the same. 

“ Kighth—Defendant further states that the relator has 
a plain and adequate remedy at law, and that the applica- 
tion fails to state facts sufficient to justify the granting of 
the writ asked by the relator. 

“ Ninth—Defendant denies each and every allegation in 
the application not otherwise answered.” 

The affidavit of the plaintiff in error, made in the court 
below on July 21, 1890, states that he is the defendant in 
this action and the treasurer of school district No. 11 of 
said county, and that as such treasurer he has in his hands 
the sum of $13,801.50, $440 of which was received by 
him as state apportionment money, and the remainder, 
$18,361.50, is money received from licenses to sell liquor 
in the village of Covington, situated in said school district. 

There was a trial to the court on July 19, 1890, on the 
petition of the relators, the answer of respondent, the stip- 
ulation of the parties, and the evidence in the cause, the 
court finding for the relators and deferring the entry of 
judgment herein until August 5, 1890, at the request of 
the parties. And on August 5, 1890, upon full consider- 
ation, the court found that the relators duly entered into a 
contract with school district No. 11, in said county, and 
the legal voters thereof, at the annual meeting for said 
school district for the year 1890, for the erection of a school 
house for the use of said school district; that in pursuance 
of the terms of said contract the relators engaged for the 
erection of the same, duly entered upon the performance 
thereof; that on July 14, 1890, there was issued to the re- 
lators by the school board of said district the warrant 
mentioned in the relators’ petition, in payment for work 
done and material furnished under said contract; that the 
relators duly presented the same to the respondent for pay- 
ment on July 14, 1890; that respondent wrongfully, and 
contrary to his duties in the premises as treasurer of said 
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district, without any excuse therefor, and having in his 
hands funds duly provided for that purpose, refused to pay 
the said warrant. 

It is, therefore, considered that a peremptory writ of 
mandamus issue against the respondent, Nick Maher, as 
treasurer of school district No. 11, commanding him to 
forthwith pay to the relators the warrant aforesaid for the 
sum of $125, and pay the cost of this proceeding. 

To which findings and judgment the respondent excepted 
on the record, moved for a new trial, which was overruled, 
and assigned the following errors: 

1. The court erred in overruling the motion for a new 
trial, 

2. In allowing the peremptory writ of mandamus. 

3. In refusing to dismiss the information in this case. 

4. In admitting the testimony of John A. Williams 
and John N. Peyson as to what was done at the school 
meeting held in said school district on June 30, 1890, and 
July, 1, 1890. 

The provision of law, sec. 13, chap. 79, Comp. Stats., 
p-. 742, under title of schools, that “the tax levied and 
collected [under sec. 12] shall be expended under the di- 
rection of the district made at the annual meetiug, or in 
absence of such direction then such tax shall be ex- 
pended as the district board of the district may direct,”’ 
undoubtedly gives full authority for the present proceed- 
ings, and gave to the voters the authority to appropriate 
the money to pay the relators, as contractors, in having 
built the school house. This power is undoubted, and has 
not, we believe, heretofore been questioned. It is sufii- 
cient to say that it is a plain, statutory power for pur- 
poses necessarily aud plainly expressed in the law. 

The second objection urged, is that the contract for the 
building of the school house is voidable on the grounds: 

1. That it was first entered into by a building committee 
for the school district; and, ~ 
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2. That it was not let to the lowest bidder ; 

3. That the voters could not ratify a void contract; and 

4. That the annual meeting of the voters could not ad- 
journ to another day to complete their business, is merely 
technical and frivolous. 

It does not appear, nor is it attempted to be shown, that 
the contract price to the relators was too high, or that 
there was any fraud, or undue advantage, attempted or 
taken by the relators in dealing with the school district, 
At a meeting called for that special purpose, under sec. 2 
of the law (Comp. Stats., p. 740), the voters of the dis- 
trict authorized the building of a new school house, to cost 
not to exceed $10,000, and to sell and dispose of the old 
one, All the necessary steps looking to that end were taken, 
including the title to the ground. The money was duly 
appropriated, architects’ plans adopted, contract entered 
into with the relators as builders, and the school house was 
completed at a cost of $8,000. 

It was an error, subsequently remedied, and without 
prejudice to public or private interests, to have appointed 
a building committee in charge of duties devolving on the 
district board. But this error was corrected at the annual 
meeting of the voters, and such progress as had been ju- 
diciously made towards providing the new building was 
considered, approved, and ratified by the voters. The con- 
tract with the relators was by the voters directed to be 
signed as that of the district board. This express power 
was authorized by sec. 10 of the school law, p. 741 of the 
statute: “The qualified voters shall have power at any 
annual or special meeting to direct the purchasing or leas- 
of any appropriate site, and the building, hiring, or pur- 
chasing of a school house.” The powers of the district 
board under this authority are clearly defined in sec. 6, 
subdivision 5, of the law, p. 747 of the statute: “They 
shall purchase or lease such site for a school house as shall 
have been designated by the district, in the corporate name 
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thereof, and shall build, hire, or purchase such school house 
out of the fund provided for that purpose, and shall make 
sale and conveyance of any site or other property of the 
district, when lawfully directed by the qualified voters at 
any annual or special meeting.” 

The voters at this meeting, as appears from the record, 
under authority of the tenth section of the law, cited, dis- 
charged the building committee and placed the contract 
and building in the hands of the district board, where the 
law placed it. This, we say, was a complete adoption and 
ratification of all that had been satisfactorily done by the 
agency of the committee. 

In the case of Everts v. The District Tp. of Rose Grove, 
the supreme court of Iowa held: “Though a board of di- 
rectors have exceeded its powers, in making a contract, its 
action is ratified by a vote of the electors authorizing {t to 
settle a disputed claim growing out of such contract.” (41 
N.W. Rep., 478.) And in a like case of the Bank of 
Saint Paul v. School District No. 85, the laws of Dakota 
provided that school districts may vote annually a tax of 
one per cent on the taxable property of the district to pur- 
chase or lease a site for a school house. The law also pro- 
vided that school districts may vote a tax not exceeding one- 
half per cent in any one year for school furniture and 

. apparatus. Under these provisions the appellant issued 
orders in excess of one and one-half per cent of the taxa- 
ble property of the district, on which it obtained money of 
the appellee, and which was used in purchasing a site, and 
building, and furniture. On the completion of the build- 
ing, subsequently, such orders were reported, showing that 
they amounted to less than the one and one-half per cent 
tax, for each of the two years which had elapsed, would 
have produced, and the district approved the report and ac- 
cepted and occupied the school house. 

The supreme court of Dakota held “that the district 
had power to issue the orders, and had ratified the action 
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of the board in issuing them, and was bound thereby.” 
(42 N. W. Rep., 774.) 

The journal and record of a school district, in the hands 
of its clerk, though not received from his predecessor in 
office, if identified by a former clerk as the record of the 
district, is, on its face, sufficiently authenticated. 

And such record is evidence of rezular notice of a dis- 
trict meeting when it states that the mecting was held “ pur- 
suant to notice previously given in writing, agreeable to 
the provisions-of the statute.” (Cassidy v. Smith, 13 Minn., 
122; Bruggerman v. True, 25 Id., 123.) 

The time and place of an annual school district meeting 
need not be designated at the last preceding annual meeting, 
and the powers of a school district are the same at a spe- 
cial as at an annual meeting. (Sanborn v. School District 
No. 10, Rice County, 12 Minn., 1.) 

In the case of Robbins v. School District No. 1, Anoka 
County, 10 Minn., 268, it was held that “Instruments in 
the form of promissory notes, payable at a future day with 
interest beyond the statute rate, executed for the district by 
the trustees, for an indebtedness incurred by the district, 
are valid between the parties as a contract for forbearance 
and a promise to pay the amount specified. Buta judg- 
ment on them can be enforced only against the fund raised 
by levying the amount of tax authorized.” 

The board, in pursuance of the contract with the re- 
lators, issued the warrant, set up in the information, in pay- 
ment for labor and material in the construction of the 
school house. The respondent had notice to be present 
and participate in the proceedings of the board, and when 
the warrant was issued to the relators and presented 
to the respondent for payment out of funds in his hands 
for that purpose, payment was refused without sufficient 
cause. ‘The court below found all the facts in favor of 
the relators. That finding has the force of the verdict of 
a jury, and we find absolutely no evidence to disturb it. 

26 
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(O'Dea v. State, 16 Neb., 242; Young v. Roberts, 17 Id., 
426 ; Romberg v. Hughes, 18 Id., 579.) It is not impor- 
tant to cite other authorities on the question. 

The question of the relators’ remedy in this application, 
we think, has been sufficiently settled in the case of The 
State, on the relation of Cook and Van Volin, v. Bloom, 
Treasurer of School District No. 11 of Nucholls County, 
19 Neb., 562. This was an application for a peremptory 
writ of mandamus to compel the defendant to pay a di- 
rector’s and moderator’s warrant for $3,000, under the 
same law, under a contract to erect a school district build- 
ing. The writ was allowed, the warrant was enforced, and 
it was held that “ Money can be drawn from the treasury 
of a school district .only by orders on the treasurer signed 
by the director and countersigned by the moderator.” And 
this was held, notwithstanding the provisions of sec. 11, 
of subdivision 3, chap. 79, of the statutes, providing that 
certain disputed matters shall be referred to the county super- 
intendent, who, if necessary, shall apply for a mandamus. 
This would not, however, prevent a party, in a proper 
case, from bringing an action in his own name; but it 
does authorize the application of mandamus as a remedy 
in the present instance. 

In answer to the objection that the voters had no power 
to adjourn the annual meeting to the next day in order to 
complete its business, we think this is a necessary power 
and that there can be no sufficient objection to it. (Hubbard 
v. Winsor, 15 Mich., 145; Dillon on Munic. Corp., sec. 
207. 

As to the opinion and discretion of the legal voters of 
the school district on this question, we cite the following 
proceedings: 

“Ata special meeting of school district No. 11 of Da- 
kota county, state of Nebraska, and held, pursuant to a 
call, at the Cowles building, in said district, on the 21st 
day of August, 1890, at 2 o’clock P. M., moderator in 
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the chair. Minutes of the two last meetings were read 
and approved. The object of the meeting, as stated on 
the notice, was announced by the chairman to be: 

_ “¥irst—To read, examine, and approve the minutes of 
the annual school meeting held on the 30th day of June 
aul the Ist day of July, 1890. 

‘‘Second—To examine the school building now under 
process of erection, in said school district. To more fully 
exantine and consider the contract entered into by the said 
district with Allen & Jenkins for the building of the same 
and again ratify said building and contract, as may be 
deemed best by said legal voters. 

“Third—Whereas, Nick Maher, the treasurer of said 
school district, has wrongfully and unlawfully refused to 
pay orders duly and regularly drawn by the moderator 
and director of said school district, without any excnse or 
just cause therefor: 

“Action will be taken by said legal voters for the pur- 
pose of taking proper and legal steps to declare said office 
vacant, and remove Nick Maher therefrom, and such other 
business as may properly come before said meeting. 

‘Qn motion made and seconded it was voted 

“That the contract heretofore entered into by school 
district No. 11 of Dakota county, Nebraska, with Allen & 
Jenkins be ratified and approved. 

‘A division of the house being called by the chairman, 
on the adoption or rejection of said motion, twenty-nine 
(29) legal voters of said district voted aye, and none voted 
nay, and the motion was thereupon declared carried and 
adopted. 

“On motion made and seconded it was voted 

“That the legal voters of school district No. 11 of Da- 
kof{ county, Nebraska, approve of the building, both in 
Jabor and material, now in course of construction by Al- 
len & Jenkins, under the contract entered into by the dis- 
trict. 
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“A division of the house showed twenty-nine in favor 
of the adoption of said motion and none against, and the 
same was declared carried and adopted. 

“On motion made and seconded it was voted 

“ That the moderator and director notify the county su- 
perintendent to take steps immediately to compel the treas- 
urer to pay over the money belonging to the district, on 
order, duly and legally drawn therefor by the moderator 
and director, or in the event of his not doing so, to declare 
said office of treasurer vacant, and to proceed against his 
bondsmen to recover the money belonging to said district 
that should be in his hands, 

“A division of the house showed twenty-nine votes in 
favor of the adoption of said motion and none against the 
same, and said motion was declared carried and adopted. 

“On motion it was voted 

“That the moderator and director issue warrants neces- 
sary to carry on the work on the school house and nego- 
tiate the same to the best advantage, so that the construc- 
tion of the same may not be delayed. 

“A division of the house showed twenty-nine votes in 
favor of the adoption of said motion, and none against, 
and the same was declared carried and adopted. 

“ Adjourned. JoHn A. WILLIAMS, Director. 
“STATE OF eer 

Daxora County, 

“J, John A. Williams, director of school district No. 
11 of Dakota county, Nebraska, do hereby certify and 
declare upon oath that the foregoing is a true and correct 
copy of the records of a special meeting of said district, 
held on the 21st day of August, 1890, as shown by the 
records under my hand, and in my possession. @ 

“JoHn A. WILLIAMS, Director. 

“Subscribed in my presence and sworn to before me 

this 23d day of September, 1890. 
“TsEAL. | Wi S. Wuire, 
“ Notary Public.” 
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It has been shown that the voters of the school district 
have equal authority at an annual or a special meeting to 
transact the affairs presented; that they were nearly unani- 
mous in their action therein; that their duties and privi- 
leges were exercised in accordance with law; that they had 
contracted with the relators in a lawful manner, and on 
lawful terms, and had delivered to them lawful warrants 
on the treasurer of the school district, which he is obliged 
to pay on presentation, with lawful interest for any period 
of delay. 

The errors assigned in this case are overruled. The 
judgment of the district court is affirmed, and the relators 
will take their peremptory writ from this court. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 


SAME v. SAME. 
[Finzep Juty 1, 1891.] 
Coxns, Cu. J. 


The defendants in error on July 31, 1890, made applica- 
tion to said court for a peremptory writ of mandamus 
against the treasurer of school district No. 11 of said county, 
to enforce the payment of a certain warrant for the sum 
of $1,500, dated July 22,1890. 

It was stipulated by the parties to this proceeding, that 
the evidence taken in the foregoing application by the same 
parties, in the same court, submitted July 21, 1890, shall 
be used as evidence in this case, with such additional evi- 
dence as may be presented and admitted, and the princi- 
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ples of law and conditions and premises of both cases be- 
ing the same, the conclusions of Jaw and judgment of the 
court follow that of the preceding case of The State, ex 
rel. Allen & Jenkins, v. Nick Maher, Treasurer of School 
District No. 11, Dakota County. 

On August 5, 1890, there was a trial in the court below 
upon the petition of the relators, the answer of the re- 
spondent, the motion for a peremptory writ of mandamus, 
the notice given by the relators to respondent, the stipula- 
tion of the parties, and the evidence in the case. Upon 
consideration whereof the court found in favor of the re- 
lators and judgment was deferred at the request of the par- 
ties until the 7th day of August; and upon further 
consideration the court found that the relators duly en- 
tered into a contract with school district No. 11 of Da- 
kota county, and with the legal voters thereof at the an- 
nual meeting for said district for the year 1890, for the 
erection of a school house for the use of said district; that 
in pursuance of the terms of their contract the relators 
engaged to build the same and entered upon the perform- 
ance thereof; that on July 22, 1890, there was issued to 
the relators by the school board of said district, the war- 
rant mentioned in the relators’ petition in payment for 
work done and material furnished under their contract; 
that the relators duly presented the same to the defendant 
herein for payment on July 22, 1890; that the defendant 
wrongfully and contrary to his duties as treasurer of schoo] 
district No. 11, without any excuse therefor, and having 
in his hands funds duly provided for that purpose, refused 
to pay the said warrant. It was therefore considered by 
the court that a peremptory writ of mandamus issue 
agaiust the said Nick Maher, defendant and respondent 
herein, as treasurer of school district No. 11, commanding 
him to forthwith pay the relators the warrant aforesaid for 
the sum of $1,500, and the costs of this proceeding. 

To which findings and judgment the defendant duly ex- 


VoL. 32] JANUARY TERM, 1891. 375 
City of Omaha yv. Ayer. 


cepted on the record, and the defendant’s motion for a new 
trial having been considered and overruled, the following 
crrors are assigned in this court: 

1, In overruling the motion for a new trial. © 

2. In allowing the peremptory writ of mandamus. 

3. In refusing to dismiss the application for the writ. 

4, In admitting the testiniony of John A. Williams and 
John N. Peyson as to the action at the school meeting in 
said district on June 30, and July 1, 1890. 

These errors are overruled in accordance with the find- 
ings in the preceding case, the judgment of the district 
court is affirmed, and the relators will take their peremp- 
tory writ from this court. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Ciry oF Omaua Vv. J. B. AYER. 
[FILED JULY 1, 1891.] 


1. The instructions given, and those requested and refused, ex- 
amined, and held, properly refused. 


‘. Evidence examined, and held, tosustain the verdict. 


Error to the district court for Douglas county. Tried 
Lelow before Doane, J. 


A. J. Poppleton, for plaintiff in error, cited: Burnett v. 
R. Co., 16 Neb., 336; Lincoln v. Gillilan, 18 Id., 117; 
Pendils v. R. Co., 34 N.Y. Sup., 481; Keller v. R. Co., 24 
How. [N. Y.], 172; Hoyt v. Hudson, 41 Wis., 105; New 
Jersey Ex. Co. v. Nichols, 33 N. J. L., 484; Hoth v. Peters, 
55 Wis., 405; Pa. R. R. Co.v. Righter, 42 N. J. L., 180; 
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Shearman & R., Neg., sec. 11; Wharton, Neg., sec. 420; 1 
Greenl. Ev , sec. 88; Omaha Horse Ry. v. Doolittle, 7 Neb., 
481; Cooley, Torts, 812. 


N. J. Burnham, and W. W. Slabaugh, cited: A. & N. RB. 
Co. v. Bailey, 11 Neb., 336; Omaha Horse Ry. Co. v. Doo- 
little, 7 Id., 481; Burnett v. RB. Co. 16 Id., 386; Lincoln 
v. Walker, 18 Id., 247. 


Coss, Cu. J. 


The plaintiff brought his action in the district court of 
Douglas county against the city of Omaha, alleging that 
the defendant is a municipal corporation under the laws 
of this state. 

2. That on December 13, 1887, there was a public high- 
way in said city, called Thirteenth street, under control of 
the same. 

3. That between the hours of seven and eight P. M. of 
sail day, plaintiff was driving along said street between 
Williams and Pierce streets. 

4. That half way between said streets, on the west side 
of Thirteenth street, extending nearly to the middle of the 
latter, lay a large pile of frozen, excavated ground, mixed 
with building material and rubbish. 

5. That plaintiff not being able to see said obstruction 
from darkness, and not being warned of its existence, from 
want of guard lights or signals, or protection of any kind, 
permitted his horse to travel thereon, whereby his wagon 
was overturned, and he was thrown to the ground and in- 
jured severely. 

6. That defendant was negligent in permitting the said 
obstruction to remain in the street without signals or means 
of warning to persons traveling thereon. 

7. That plaintiff used due care and diligence in driving 
his horse and passing along said street at said time and 
place, and was in no manner negligent. 
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8. That defendant has been notified of the injury sus- 
tained, and all the other requirements of law complied with. 

9. As the result of such negligence and carelessness of 
.the defendant, the plaintiff was injured in his left side, be- 
tween his sixth and seventh ribs, and also of his left lung, 
and in his spine; is threatened with paralysis, and has re- 
ceived permanent injuries, and been compelled to expend 
for medicine and medical attendance $300. He has not 
been able to work or to attend to his business since said in- 
jury, his services being worth $25 per day, and claims 
damages, $25,000. 

The answer of the city of Omaha admits that it is a 
municipal corporation, as alleged, and that Thirteenth 
street is a public highway in said city, and denies all other 
allegations. Fora second defense sets up that whatever 
defect may have existed in said street was unknown to de- 
fendant, and whatever injury was sustained was due to the 
fault and negligence of the plaintiff, and defendant is with- 
out fault and negligence in the premises. 

The plaintiff’s reply alleges that all new matter, not 
heretofore denied and controverted, is denied. 

There was a trial to a jury which returned a verdict for 
the plaintiff of $5,000. 

The defendant’s motion for a new trial being overruled, 
by order of the court a remittitur of $2,000 was entered 
by the plaintiff and judgment for the balance of $3,000 
entered on the verdict. It comes to this court on the fol- 
lowing assignment of errors: 

1. In permitting the witness Joseph Neville to answer 
the question: “If a man fifty-seven years of age, some- 
where in that neighborhood, should be thrown upon the 
ground by the upsetting of a buggy while in motion, 
drawn by a horse in motion, and upon examination by a 
physician at the time, it was ascertained that his sixth and 
seventh ribs were dislocated, and his lung injured by the 
pressure of the rib upon the lung, and upon going home 
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expectorated blood and mucous matter, and, after receiving 
the usual medical treatment, bandaged it up properly, took 
some tonics and was obliged to remain in bed from De- 
cember 30 to the 8th or 10th of April following, and since 
then has been able to move around by the aid of a crutch ; 
once within another period confined again and complained 
of trouble with the lung; confined to his bed for a week 
or more. A man of his years having received injuries of 
that kind, with these symptoms, what, in your opinion, 
would be the result?” A. ‘There is a condition of things in 
the question that I don’t think would come about. It is 
assumed there was a dislocation of the rib. If such a 
condition as the spitting of blood, and the after condition, 
it would follow fracture of the rib. I don’t think the rib, 
if dislocated, would puncture the pleura or injure the 
lung, nor the blood escape into the lung, but through the 
mouth. If there was any bleeding it would not be in the 
pleura cavity.” 

2. In permitting the witness N. J. Burnham to answer 
the question: Q. “State what the contents were of the notice 
you served upon the mayor.” A. “The contents were, 
“Omaha, Neb., January 12, 1888. To W. J. Broatch, 
mayor of the city of Omaha.—Dear sir: or words to that 
effect, it said the undersigned, while driving down Thir- 
teenth street on December 30, 1887, at half past seven in 
the evening, ran into an obstruction on the street and re- 
ceived great injury, and defined those injuries as this peti- 
tion has it—Give me the petition, I copied it from that— 
the injuries being in the left side, between the sixth and 
seventh ribs, and an injury to his lungs and to his spine, 
and further after that was written that notice. I took and 
put it in my pocket, after carefully comparing it with W. 
Slabaugh, who was in my office; saw it conformed strictly 
with the law; took it to Dr. Ayers’ bed; he signed it; he 
read it over and so did Mr. Slabaugh. It did not say any- 
thing about Thirtieth street at all. I said Thirteenth 
street, written in full, in my own handwriting.’” 
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3. In permitting the witness W. W. Slabaugh to an- 
swer the Q. “Do you recollect in substance the contents of 
that notice?” A. “My recollection is refreshed. Iknow 
we endeavored to comply with the print before us, requir- 
ing us to set out the nature of the injury, which, I believe, 
we did in substance as in the petition; also where the in- 
jury occurred, which was on Thirteenth street. I am 
most positive as to when it occurred; it was December 30. 
I am quite sure there was no error in that.” 

4, In refusing to allow the witness Alexander Lillian- 
crone to answer on behalf of defendant the Q. “You may 
state whether about that time, or for any period of time 
before that, he was accustomed to drinking excessively.” 

5. In refusing to allow the same witness to answer the 
Q. “But in Missouri didn’t you see Mr. Butler, and what 
was it you then said to him touching the condition of Dr, 
Ayers at the time you talked with him?” 

6. In refusing to permit the same witness to answer the 
Q. “Now will you tell the jury what they said to you by 
the way of trying to persuade you not to testify against the 
plaintiff in this case?” 

8. In permitting the witness Pat O, Hawes to answer 
the Q. “ You don’t know whether it occurred immediately 
after he got hurt, or about that time or not?” A. “No, 
sir.” 

8. In permitting the witness John Kennedy to answer 
the Q. “About two weeks ago in which Mr. Lilliancrone 
said to you that he intended to come down here and help 
the city and do Dr. Ayers all the dirthe could?” <A. “T 
did.” 

9. In refusing to allow the witness John H. Butler to 
answer the Q. “ You may state what Mr. Lilliancrone said 
to you as to the condition of Mr. Ayers, as to his intoxi- 
cation.” 

10. In giving paragraphs 4 and 5, by the court, of its 


own motion. 
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11. In giving 3, 5, and 8 at the plaintiff’s request. 


12. In refusing to give 9, 10, and 11, asked by defend- 
ant. 


13. The verdict is not sustained by sufficient evidence. 

14. Error in overruling the motion for a new trial. 

The counsel for plaintiff in error gives his attention to 
the assignments of error, based upon the giving and re- 
fusing of instructions and the evidence in the case, and 
does not argue or present those numbered 2, 3, 4, 5, 6, 7, 
8, or 9. Upon the trial, the court gave the following in- 
structions upon its own motion: 


’ “GENTLEMEN OF THE JuRY: This action is brought 
to recover damages which the plaintiff claims to have sus- 
tained by reason of personal injuries alleged to have been 
sustained by him on account of the existence of an obstruc- 
tion in Thirteenth street, in said city of Omaha, on the 
30th day of December, 1887. The defendant, in its an- 
swer, denies generally the allegation of plaintiff relating 
to his injury, and the damages sustained by him thereby, 
and avers that whatever defect or obstruction existed in 
the street was unknown to the city, and that whatever in- 
jury was sustained by the plaintiff was due to the fault 
and negligence of the plaintiff himself, and without the 
fault or negligence of the city, You are instructed: 

“T, That the care of the streets of the city of Omaha 
is placed by law upon the city, and the duty is devolved 
upon it to keep the streets in good repair and in safe con- 
dition for the ordinary uses of the public. 

“TI. The city is liable in damages to any person who, 
in the lawful use of the street, and without fault or negli- 
gence on his part, is injured by reason of a defect or ob- 
struction in the street when the authorities of the city 
knew of the existence of such defect or obstruction, or 
where such defect or obstruction has existed for such length 
of time that the city authorities would be presumed to 
know of its existence. 
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“TIT, The burden of proof is upon the plaintiff to sat- 
isfy you by a preponderance of the testimony, of all the 
material allegations of his petition, not admitted by the 
answer, including the allegation that he used due care and 
diligence, and was not negligent in any such manner as to 
contribute substantially or directly to his injury. 

“TV. The plaintiff was bound to exercise ordinary care 
for his personal safety, while driving along the streets of 
the city, and if the jury believe from the evidence that 
plaintiff’s negligence, if any, contributed directly to the 
alleged injury received by him, then he is not entitled to 
recover in this action, and you will find for the defendant. 

- “WV, The question as to whether the plaintiff was guilty 
of contributory negligence is one for the jury to determine 
from all the testimony in the case. 

“Tf you shall find that the plaintiff used due and ordi- 
nary care in driving along the street at the time and place 
when and where the accident occurred, you will then in- 
quire whether under the testimony the city authorities 
either had notice of the existence of the obstruction in the 
street, or that the obstruction had existed in the street for 
such a length of time before the accident that knowledge 
of the existence of such obstruction by the city authorities 
must be presumed. 

“VI. If you shall resolve the questions submitted in 
the preceding instructions in.favor of the plaintiff, you 
will then inquire as to the extent of the damages, if any, 
suffered by the plaintiff by reason of the injuries com- 
plained of. 

“Tn considering the question of the plaintiff’s damages, 
in case you shall find he is entitled to damages, you may 
consider the extent of his physical injuries, the amount of 
disability occasioned thereby, the effect which stich injuries 
have produced, and will in the future produce, upon his 
ability to earn his living by the practice of his profession or 
otherwise; the physical and mental pain and suffering, if 
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any, which he has endured by reason of his injuries, and the 
pecuniary loss he has sustained by reason of the loss of 
time occasioned by his injuries. But you should not per- 
mit any consideration of sympathy for the plaintiff, or of 
economy for defendant, to influence your verdict.” 

The court also gave the following instructions at the re- 
quest of the plaintiff: 

“TTI. The plaintiff was bound only to use such care and 
caution as a person of ordinary prudence would use un- 
der like circumstances. 

“V. In considering the question of contributory negli- 
gence the jury are to take into consideration the time of 
day when the injury occurred, the darkuess of the night, 
the fact that snow had recently fallen, and the ease or dif- 
ficulty of seeing the obstruction with the lights as then lo- 
cated ; also the fact that no guards nor signals of any kind 
were placed near the obstruction. 

“Modified by inserting after the word ‘night,’ in the 
fifth line, the words ‘if such existed,’ and given as modi- 
fied. 

“VII. In considering, the question of negligence on 
the part of the plaintiff the jury may consider the plaint- 
iff’s condition on that night, his horsemanship or ability 
to drive his horse, the fact that he had passed along the 
street frequently, both night and day, and the probability 
of his being able to see the obstruction, if it were possible 
for a person using ordinary care and prudence then and 
there to see it. 

“VIII. The streets of a city are for the benefit of all 
persous, and all have the right in using them to assume 
that they are in ordinary good condition and to regulate 
their conduct on that assumption, and they may drive care- 
fully in the darkness of the night relying upon the belief 
that the corporation has performed its duty and that the 
street is in a reasonably safe condition.” 


Also the following at the request of the defendant: 
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“Tfthe jury find from the evidence that the plaintiff, 
knowing of the obstruction, was driving along the street 
in a careless, inattentive, or absent-minded manner, and by 
reason thereof drove against or upon the obstruction, then 
the plaintiff was guilty of contributory negligence and the 
plaintiff cannot recover damages in this suit. 

“1, The jury are instructed that the obligations resting 
upon the defendant city to keep its streets in order and re- 
pair, is not carried to the extent of making it an insurer of 
the safety of the streets, and that it does not insure the 
safety of persons traveling over and along the streets. 

“2. The jury are further instructed that before the 
plaintiff can recover he must prove to your satisfaction that 
the city of Omaha had actual notice of the existence of the 
obstruction complained of, a sufficient length of time be- 
fore the happening of the accident to have removed the 
same, or that the obstruction complained of had existed a 
sufficient length of time to become so notorious that you 
would be justified in believing that the city did know of 
the existence of this obstruction for a sufficient length of 
time to have removed the same before the happening of 
the accident. 

“3. Whereas there is no evidence on the part of the 
plaintiff to show that the city had actual knowledge of the 
existence of the obstruction complained of prior to the hap- 
pening of the accident, you are instructed that the burden 
of proof rests upon the plaintiff to show that the obstruc- 
tion did exist in the street for such a length of time as to 
become sufficiently notorious to justify you in coming to 
the conclusion that the city did know of the existence of 
the obstruction, and that the city had sufficient time to re- 
move the same after having acquired knowledge of its ex- 
istence prior to the happening of the accident. 

“4, The jury are further instructed that in addition to 
the constructive notice to the city of the existence of the 
obstruction, that in order to recover, the plaintiff must also 
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prove that within a period of twenty days after the happen- 
ing of the accident he also gave, or caused to be given, a 
written notice to the mayor of the city, describing, among 
other things, the place where the accident happened. Un- 
der all testimony on this subject it is for you to say whether 
such written notice did describe the place where the acci- 
dent happened. 

“5, Before the plaintiff can recover, you must be satis- 
fied from the evidence that he was free from any negligence 
on his part which contributed directly to the alleged injury ; 
and if from all the evidence you believe that the plaintiff’s 
negligence contributed to the happening of the accident and 
the causing of the alleged injury, then he cannot recover. 

“6, In deciding upon the question of the plaintiff’s neg- 
ligence the jury are to consider the length of time that the 
plaintiff had personally known that the obstruction ex- 
isted in the street, and you are also to take into considera- 
tion the number of times plaintiff had driven along the 
street by and around this obstruction, and how familiar he 
was with the street and that locality, and the other circum- 
stances surrounding the case; and if from all the circum- 
stances you are of the opinion that by the use of ordinary 
care he could and would have avoided this obstruction, 
then you would be justified in finding that he was guilty 
of negligence contributing to the injury, and in such case 
the plaintiff cannot recover. 

“7, The jury are instructed that if the plaintiff had 
actual knowledge of the existence of the obstruction com- 
plained of, and had driven by the same many times, and 
if, from all the evidence, you believe that through inatten- 
tion on his part to the condition of the street, or through 
carelessness in not watching where he was driving, he drove 
against or upon the obstruction, then he was guilty of con- 
tributory negligence, and cannot recover. 

“8, The jury are instructed that if from all the evidence 
you believe that the plaintiff knew of this obstruction, and 


, 
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had driven by it many times, and if you find from the evi- 
dence that there was abundant room in the street which 
was free from obstruction, so that by the use of ordinary 
care and diligence he could have driven around the ob- 
struction with safety, then you are instructed that it was 
the duty of the plaintiff to have avoided the obstruction, 
and if he failed to avoid it by mere lack of attention or 
want of care on his part, then he was guilty of contribu- 
tory negligence, and cannot recover.” 

Upon the trial the defendant requested the court to in- 
struct the jury as follows, which request was refused by 
the court: 

“The jury are instructed that the plaintiff was bound to 
exercise ordinary care for his personal safety while passing 
along the street where the obstruction was, and if the jury 
believe from the evidence that the plaintiff’s slightest neg- 
ligence, if any, contributed directly to the alleged injury, 
then you will find for the defendant.” 

While I would not fully approve of the language of this 
instruction in the use of the words “the slightest,” it can- 
not be doubted that it contains a substantially correct ex- 
pression of the law, and had its substance not been given 
by the court at least once in the case as fully and fairly as 
that set out in the instruction refused, its refusal would 
doubtless be error; but in at least three of the paragraphs 
of the instructions given by the court on its own motion, 
and one of the paragraphs given by the court at the re- 
quest of the defendant, all of the substance of the para- 
graph refused, now under consideration, was given, and it 
is a universal rule that where the law on a particular 
point has once been clearly and substantially stated by the 
court in an instruction to the jury, it is not error to refuse 
a succeeding request containing only the same matter pre- 
sented by either party. Upon that ground it must be held 
no error on the part of the court in refusing this request 

27 
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of the defendant. This instruction was properly refused 
for the reason stated. 

Also the following, which was also refused : 

“The jury are further instructed that the burden of proof 
rests upon the plaintiff to show by a preponderance of evi- 
dence, that he himself used ordinary care in driving along 
the’ street at the time when the accident happened, and to 
further prove by a preponderance of evidence that he was 
not guilty of any negligence which contributed to the in- 
jury complained of, and upon the failure so to do you will 
find for the defendant.” 

Until the case of the City of Lincoln v. Walker, 18 Neb., 
244, there was no settled rule recognized by this court in 
regard to the party upon whom’ rested “the burden of 
proof of contributory negligence,” but the rule was settled 
in that case by the adoption of the following syllabus by 
the court: “In an action for negligence, where the plaint- 
iff can prove his case without disclosing any negligence 
on his part, contributory negligence is a matter of defense, 
the burden of proving it being upon the defendant.” 

And also the following : 

“The jury are instructed that whereas the plaintiff in 
his own testimony admits that he personally knew that 
the obstruction had existed in thestreet for at least a period 
of ten days, and he had frequently driven along the street 
and by the obstruction so as to see it from time to time, 
and that on that particular day when the accident happened, 
he had driven by this obstruction from three to five times, 
and whereas the plaintiff has not shown by the evidence 
any particular excuse or cause for having driven upon or 
against this obstruction on the night when the accident 
happened, and such facts being undisputed, you are in- 
structed that these facts and circumstances show contribu- 
tory negligence on the part of the plaintiff, and you are 
instructed, therefore, that the plaintiff cannot recover and 
that you should return your verdict for the defendant.” 
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This instruction would, I think, have come nearer coni- 
mending itself to the approval of this court had it left off 
the preamble, and simply instructed thie jury to find for the 
defendant; yet I do not think that there was such evidence 
of contributory negligence contained in the testimony of 
the plaintiff as either called for such instruction or as even 
to throw the burden of disproving contributory negligence 
upon the plaintiff. The facts before the jury called for 
their consideration of many elements entering into the case. 
The fact of the injury taking place in the night-time, the 
recent and continuing fall of snow, the absence of street 
lamps or lights in the near vicinity of the obstruction, these 
at least required the serious consideration of the jury in 
arriving at the conclusion as to whether the plaintiff was 
guilty of contributory negligence. 

These facts and circumstances were somewhat similar to 
those to which the attention of the jury in the case of Stout 
v. Railroad was called and referred to in the opinion in 
Railroad v, Stout, 17 Wallace, 657, in which said court 
uses the following language : 

“Upon the facts proven in such cases, it is a matter of 
judgment and discretion, of sound inference, what is the 
deduction to be drawn from the undisputed facts. Certain 
facts we may suppose to be clearly established, from which 
one sensible, impartial man would infer that proper care 
had not been used and that negligence existed; another 
man, equally sensible and equally impartial, would infer 
that proper care had been used and that there was no neg- 
ligence. It is this class of cases, and those akin to it, that 
the law commits to the decision of a jury. It is assumed 
that twelve men know more of the common affairs of life 
than does one man; that they can draw wiser and safer 
_ conclusions from admitted facts thus occurring, than a sin- 
gle judge. 

“Tn no class of cases can this practical expericnce be 
more wisely applied than in that we are considering, We 
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find accordingly, although not uniform or harmonious, that 
the authorities justify us in holding in the case before us 
that although the facts are undisputed, it is for the jury and 
not for the judge to determine whether proper care was 
given, or whether they established negligence.” 

Following the above case and that of the A.& NV. BR. R. 
Co. v. Bailey, 11 Neb., 332, we must hold, that the dis- 
trict court did not err in refusing to give the instruction in 
question or in refusing to take the case from the jury. 

The thirteenth assignment in the petition in error is: 
“That the verdict is not sustained by sufficient evidence.” 
This assignment is not discussed except in the contention 
of counsel that the evidence tended to prove contributory 
negligence on the part of the plaintiff. All of the evi- 
dence, which was ample, as to the obstruction in the stieet, 
the injury and damage to the plaintiff thereby, and the ex- 
tent or amount of his damage, not being discussed by coun- 
sel, that point will not be further pursued. 

Counsel make the point that paragraph eight of the 
charge given by the court on its own motion, is erroneous, 
for the reason that it ignores the fact that the plaintiff ad- 
mits in his own testimony that he had seen this obstruction, 
and knew where it was, and had driven three times past it 
on the very day of the accident. While I think that in 
this connection counsel stated the testimony of plaintiff too 
strongly against him, yet, if this paragraph stood alone, I 
should agree with counsel that while laying down the law 
as the court did in this part of the charge, it should have 
directed the attention of the jury to this peculiarity in the 
circumstances of the injury, but it will be seen by an ex- 
amination of the instructions that in number seven of the 
same series.the court had already called the attention of 
the jury to the fact “that he (plaintiff) had passed along . 
the street frequently both night and day, and mentioned 
the probability of his being able to see the obstruction if 
it were possible for a person using ordinary care and pru- 
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dence then and there to see it,” and also in and by the in- 
structions, given at the request of the defendant, the court 
had at least once called the attention of the jury to the 
knowledge of the plaintiff of the existence of this obstrue- 
tion in the street, and to the consideration of the question 
whether he was or not negligent in driving upon the same, 
possessed of such knowledge and his ability to keep clear 
of the obstruction. 

The last point argued by counsel for defendant in error 
in the brief is that there was a failure on the part of the 
plaintiff to prove the service upon the defendant of the 
notice provided for by section 142 of the charter for met- 
ropolitan cities then in force. Upon the trial the plaintiff 
called Nathan J. Burnham, one of his counsel, who testi- 
fied that he wrote out a notice and delivered it to the 
mayor of the city, Hon. W. J. Broatch, on whom he 
served it on the 12th day of January, that the mayor 
made a memorandum in his diary of the receipt of the 
notice and delivered it to Webster, and that Mr. Webster 
told witness he received the notice aud knew of the notice 
being delivered to the city clerk. 

This evidence the court refused to strike out on motion 
of the defendant. Afterwards this witness was recalled 
by the plaintiff and examined by his co-counsel in refer- 
ence to the contents of the notice or letter above referred 
to. He answered: “The contents of that notice was the 
letter dated Omaha, Neb., January 12,1888. To W. J. 
Broatch, mayor of the city of Omaha—Dear Sir: The 
undersigned, while driving down Thirteenth street on the 
30th day of December, 1887, at half past seven in the 
evening, ran into an obstruction in the street and that he 
had received great injury and defined those injuries as this 
petition has it—(the witness said, ‘Give me that petition, 
I copied it from that’)—the injuries being in the left side 
between the sixth and seventh ribs and an injury to his 
lungs and to his spine; and further, after that was written 
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that notice. I took and put it in my pocket after care- 
fully comparing it with Mr. Slabaugh, who was in my 
office, saw it conformed strictly with the law. Took it to 
Dr. Ayers’ bed, he signed it; he read it over, and so did 
Mr. Slabaugh. I did not say anything about Thirtieth 
street at all. JIsaid Thirteenth street in full in my own . 
handwriting.” 

Upon cross-examination witness stated as to his recol- 
lection of the circumstances, “I am speaking of it because 
it, has been in my mind ever since it was served. It is no 
ordinary matter like an ordinary letter. I have tried to 
get at this notice some time.” 

Plaintiff also called W. W. Slabaugh, also of counsel, 
who corroborated the testimony of Mr. Burnham in re- 
gard to the drafting of the notice and letter. Plaintiff 
was also himself placed upon the stand and testified that he 
recollected of his counsel having brought to him a paper, 
like the one served on the mayor, which he signed. 

The argument of counsel is based chiefly, if not entirely, 
upon the statement or rather exclamation of witness Burn- 
ham when on the stand and called upon to give the con- 
tents of the notice, “Give me the petition in the case; I 
copied it from that.” From this counsel draws the con- 
clusion, and infers the argument that inasmuch as the pe- 
tition in the case was not filed until the 25th day of Jan- 
uary, twenty-six days after the accident, so that if the 
witness had copied the letter and notice from the petition 
he could not have done it within twenty days from the 
date of the injury, as required by the statute. 

This argument would have great force if it were true in 
point of fact or professional experience that petitions are 
always and necessarily filed immediately upon being 
drafted, but the premises lack that quality. In fact, it 
seems to me that it were much more probable that a form 
or description would be taken from the draft of the peti- 
tion in a lawyer’s office, before it was carried to the clerk 
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of the district court and there filed, than afterwards, and 
there is certainly nothing in the language of Mr. Burn 
ham which forbids that meaning being placed npon his 
language. True, he did not say, “I copied it from the 
draft of the petition,” but no violence is done to his lan- 
guage when that construction is placed upon it. Indeed, 
T have always thought that attorneys and counsel doing a 
large and extensive business, as all of those engaged in 
this case are known to have been, universally retain in 
their offices a copy of all petitions, and ought to of all 
papers taken therefrom for the purpose of filing or service, 
and these retained copies are spoken of, and properly so, 
except when special attention is drawn to the distinction, as 
the petition answered, etc., in the case. 

While it may be admitted that the evidence of the serv- 
ice of this notice is somewhat slight, yet there is some evi- 
dence of it. It was therefore before the jury and entitled 
to some weight, force, and effect. The judgment of the 
district court is 

AFFIRMED, 


THE other judges concur. 


GrEoRrGE J. VOLLAND V. JOSEPH BAKER, 
[FILep JuLy 1, 1891.) 


1. Appeal: County to Disrricr CouRT: AMENDMENT. In an 
appeal from the county court to the district court there may be 
claimed, by an amended petition, an amount of damages equal 
to that which could have been recovered in the county court. 
(18 Neb., 638.) 


2. Sale: DEFAULT IN PAYMENT: BREACH OF WARRANTY. The 
vendee of a chattel purchased by a negotiable note, transferred 
to third party, may recover on yendor’s warranty, though the 
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note has gone to judgment at law and not paid. (11 N. W. Rep., 
88; 13 Id., 156.) 

3. The instructions given and refused examined, and held, prop- 
erly given and refused. 


4. Evidence examined, and /eld, to support the verdict. 


Error to the district court for Webster county. Tried 
below before Gast, J. 


Dilworth, Smith & Dilworth, for plaintiff in error: 


A cause must be tried in the district court on the same 
issues as in the lower court, and a motion to strike from 
the pleadings such matters as were not raised below is 
proper. (O'Leary v. Iskey, 12 Neb., 187; Courtnay v. 
Price, Id., 188; Fuller v. Schroeder, 20 Id., 636; Sells v. 
Haggard, 21 Id., 360.) Plaintiff was not damaged be- 
eause he had paid nothing and was insolvent; hence, he 
could not recover. (Auliman v. Jett, 42 Wis., 488; Ault- 
man v. Hetherington, Id., 622; Marsh Harv. Co. v. Sturm, 
13 Neb., 210; 1 Sutherland, Damages, 293, 370; Field, 
Damages, 274, 278, 283, 288, 289.) 


J. N. Rickards, contra, cited, in reply to the first con- 
tention of plaintiff in error: U. P. R. Co. v. Ogilvy, 18 
Neb., 638; Sch. Dist. v. McIntie, 14 Id., 50; Waters v. 
Reuber, 16 Id., 101. In reply to the second contention: 
Long v. Clapp, 15 Neb., 420; Dunbar v. Briggs, 13 Id., 
335; Thoreson v. Harv. Works, 13 N. W. Rep. [Minn.], 
156; Frohreich v. Gammon, 11 Id. [Minn.], 88. 


Coss, Cu. J. 


This action was originally brought September 10, 1886, 
in the county court of said county, by Joseph Baker 
against George J. Volland, claiming that on March 22, 
1884, he purchased a team of horses of the defendant for 
$350, which defendant warranted to be sound and free 


Vou. 32] JANUARY TERM, 1891. 393 


Volland v. Baker. 


from disease; that he thoroughly relied on said warranty 
and believed the same to be true, and alleged that said rep- 
resentation and warranty were false and untrue in that one 
of said horses had a disease akin to glanders, commonly 
called button farey, and was of no value, and to the dam- 
age of the plaintiff to the amount of $175; that on ac- 
count of the disease of said horse it was communicated to 
another horse of his, without any neglect or fault of his, 
and the same was damaged to the sum of $100; that he 
lay out of the use of said horses, and incurred necessary’ 
expenses in attempting to doctor and cure the same, in the 
sum of $100, and that he has incurred damages in all to 
the sum of $375; that he gave said Volland his note for 
the sum of $350, payable March 1, 1885, and that before 
the maturity of said note the said G. Volland sold the 
same to Benj. F. Smith, and that said Smith recovered a 
judgment in the county court of Webster county for the 
sum of $437.50, and $11.50 costs, and that said judgment 
is in full force and effect. 

The case being appealed to the district court, the de- 
fendant in error filed his petition setting forth the same 
state of facts, but claiming $200 damages by reason of the 
disease being communicated to other horses, and claimed 
$100 damages for expenses in doctoring said horses. 

In the district court the plaintiff in error filed a motion 

‘to strike out of the petition in the second cause the sum of 
$100, for the reason the same was not claimed in the 
county court, and also to strike out the fourth item of 
damages, for the reason that the same was not claimed in 
the county court; which motion was overruled. 

The plaintiff in error also filed an answer, admitting that 
the defendant in error purchased the horses for the sum of 
$350, but denied that the horses were warranted in any 
manner, and further alleged that the note given for the 
horses was transferred to B. F. Smith, and that said B. F. 
Smith recovered a judgment in the county court of Web- 
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ster county for the sum of $437.50 and $11.59 costs, and 
that an execution was issued on said judgment and re- 
turned no goods, and that said judgment remains in full 
force and wholly unpaid, and that defendant in error had 
never paid anything on the said note or the judgment; 
and that said defendant in error, Baker, and the party 
signing said note as surety, were insolvent, and nothing 
could be collected from them. 

The case was tried to a jury, who returned a verdict for 

‘the defendant in error and against the plaintiff in error for 
the sum of $275, with interest at seven per cent from 
March 24, 1885; total principal and interest, $345.58. 

The motion for a new trial was overruled and the cause 
brought to this court on the following errors: 

First—That the district court erred in refusing to strike 
ont the fourth item of damage inthe plaintiff’s petition, 
for the reason that no such claim was tried in the county 
court. ; 

Second—That the court erred in refusing to give in- 
struction No. 1, asked for by the plaintiff. 

Third—That the court erred in giving instructions Nos. 
1, 2, 3, 4, and 5. 

The first error assigned is overruled, for the reason that 
it has been held and is a settled rule that “where an 
action is brought in the county court and appealed, an 
amended petition in the district court may claim au amount 
of damages equal to that of the jurisdiction of the county 
court.” (U. P. R. RB. Co. v. Ogilvy, 18 Neb., 638.) 

The amendment embracing the fourth item of damages, 
is an extension of the original claim merely, and within 
the jurisdiction of the county court. It could have been 
made there, and was competent to be made on appeal. 

The second error is that of the refusal of the court to’ in- 
struct the jury that “the plaintiff could not recover unless 
they found that he had paid the value of the horse, or the 
agreed price thereof,” 
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The promissory note of the plaintiff having gone to a 
second holder, and having gone into judgment at Jaw, it - 
is not clear that the court should have enforced this rule. 
In a case cited as a precedent, that of Aultman v. Jett, 42 
Wis., 488, there is a clear intimation that if the notes had 
been sold the vendee could have recovered. Cole, J., in 
the opinion, said: “ There is, however, no evidence that the 
notes have been transferred, and, in the absence of all proof 
upon the point, the presumption is that they are still held 
by the plaintiff. If the notes still belong to the plaintiff 
they cannot be treated as payment of the contract price, 
unless it was so agreed at the time.” This rule has been 
adopted in the courts of Wisconsin and was adherred to; 
but Ryan, C. J., took occasion to say “ that if the question 
of payment were a new one in this court, he could not con- 
cur in the rule; and that his opinion was that when one 
contracts a debt and presently gives his note or other obli- 
gation for the amount, it ought to be considered a payment 
unless there be express agreement to the contrary.” 

In the case of Sycamore Marsh Harvester Co. v. Sturm 
13 Neb., 210, cited as precedent, the reason the recovery 
must be limited to the amount paid is that the warranty 
was in writing, and by its terms the vendee’s damages were 
limited to the amount paid on the contract of sale. 

In the action of Dunbar v. Briggs, 138 Neb., 332, suit 
was brought in the district court of Gage county on the de- 
fendant’s promissory note for $900, in payment for thirty- 
nine head of Texas horses, diseased, which infected other 
horses, and on which note there was a recovery in full. 
This judgment was reversed on error. The damages were 
not limited by contract, but the warranty of soundness was 
questioned, and testimony on that point improperly over- 
ruled. 

In the case of Long v. Clapp et al., 15 Neb., 417, 
it was laid down that “In addition to the general meas- 
ure of damages, the law in some cases imposes upon a 
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party injured by another’s breach of contract or tort, the 
active duty of making reasonable exertions to render the 
injury as light as possible. Where this duty has been 
found to exist, the labor and expense involved in the per- 
formance are chargeable to the party liable for the injury 
thus mitigated.” This rule seems to be directly opposite 
to the recovery by the defendant in error on the veterinary 
surgeon’s account for services. Beyond this there can be 
no contention as to the measure of damages, in the court 
below, if the jury were not misled as to the price of the 
diseased horse and the value of the colt lost from infec- 
tion. The testimony does not indicate that they were so 
misled. 

As to the general principle that the buyer of a horse, or 
the purchaser of a patented machine, both warranted, has 
right of action under the warranty, and a counter-claim for 
breach of warranty, whether the purchase was by cash or 
promise, or whether the vendee be solvent or insolvent, can 
hardly be questioned in this state. The assumption that an 
execution having been returned against a judgment debtor 
uusatisfied for want of goods or chattels is not Q. E. D. 
that he would remain insolvent and never pay his cred- 
itors. For, by industry and good luck, he may become 
solvent and discharge his pecuniary obligations. That fact, 
of itself, was to be considered by the vendor preceding 
this transaction. 

Nor is the proposition in this case confined to the judi- 
cial practice of this state. In Thoreson v. Minneapolis Har- 
vester Co.. 13 N. W. Rep. [Minn.], 156, it was held, “In an 
action to recover damages for a breach of warranty in the 
sale of a chattel a recovery may be had, although the ven- 
dee had not paid the purchase price, but had given his 
promissory notes therefor, which are still unpaid.” 

Prior to this decision the supreme court of Minnesota 
had held in the case of Frohreich v. Gammon et al., 11 N. 
W. Rep [Minn.], 88, that “the fact that the buyer of a war- 


Vou. 32} © JANUARY TERM, 1891. 397 


Cornish v. Rossel). 


ranted article gives his note for it, which has not been paid 
when he brings his action upon the warranty, does not af- 
fect the extent of hisdamage, Neither is the sum which the 
buyer is entitled to recover for breach. of warranty limited 
by the price which he paid or agreed to pay for the article.” 
From a careful reading of the evidence, and from the 
fair and impartial instructions of the court, we are not able: 
to find reversible errors in the trial in the court below. 
The judgment of the district court is 


AFFIRMED, 


THE other judges concur. 


Cornisu & Tippets v. JAMES D. RussELL. 


[Firzp JuLy 1, 1891.] 


Garnishment: Property ASSIGNED BY GARNISHEES. In an 
action under section 225 of the Code against garnishees who had 
denied any indebtedness to the judgment debtor, and the facts 
relied upon by them for a defense clearly showed that they had 
money of the debtor accredited to them in their bank account, 
subject to garnishment, though assigned to avoid that remedy, 
and the claimants appeared and testified for the defense, with 
judgment for the plaintiff, held, no error, and the judgment 
below affirmed. 


Error to the district court for Lancaster county. Tried 
be‘ow before FiEvp, J. 


Cornish & Tibbets, pro se, cited: Drake, Attachments, 
secs. 445, 522, 524-30; Waples, Pro. iu Rem., sec. 598; 
Cooley’s Const. Lim. [5th Ed.], 497, 498; Wade, At- 
tachments, 315, 316, 338, 434, 439, 456; Sec. Loan Assn. 
v. Weems, 69 Ala., 584; Noble v. Thompson Oil Co., 79 
Pa. St., 354; Edwards v. Levingshon, 80 Ala., 447; Coit 


398 NEBRASKA REPORTS. * [Vor. 32 


Cornish y. aussell, 


v. Haran, 79 Am. Dec., 244; Levy v. Miller, 38 NW. 
Rep. [Minn.], 700; Pomeroy, Rem., secs. 348-9; Hamilton 
v. dioss, 23 Neb., 680; Turner v, Killian, 12 Id., 580; 
Ewell’s Evans, Agency, 316, 318. 


8S. P. Davidson and D. F. Osgood, contra, cited: Reed v. 
Fletcher, 24 Neb., 4385; Williams v. Pomeroy, 27 Minn., 
85; Donnelly v. O’ Connor, 22 Id., 309; North Star Boot 
& Shoe Co. v. Ladd, 20 N. W. Rep. [Minn.], 334, 336. 


Coss, Cu. J. 


The defendant in error filed his petition in the court be- 
low October 19, 1887, alleging that the plaintiffs in error 
are partners in the practice of the law, in the city of Lin- 
coln, and were the attorneys of Mary E. Bidwell in a cause 
in the United States circuit court for the district of Ne- 
braska, wherein she recovered a judgment on January 11, 
1887, against N. F. Hitchcock and J. E. Townsend, part- 
ners, doing business as the Johnson County Bank, for the 
snm of $1,898.85. 

II. That on June 21, 1887, the defendant in error brought 
an action against said Bidwell, in said district court, to 
recover $1,170.10 and interest due, and to become due, ani 
by due process of law attached the money, and garnished 
the plaintiffs in error as attorneys of said Bidwell, and as 
assignees of the money paid upon her judgment by Hitch- 
cock and Townsend in the United States circuit court. 

III. That on August 8, 1887, the plaintiffs in error, by 
Tibbets, appeared and answered as garnishees, and their 
answers and disclosures were incomplete and unsatisfactory, 
and upon the final trial the defendant recovered judgment 
against said Bidwell for $1,363.69, and for $27.75 costs, 
which remains unpaid. 

IV. That the plaintiffs in error have in possession 
money and credits belonging to said Bidwell, $1,898.85 
and interest on the same, and that there is due from them 
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$1,393.44, with interest at ten per cent per annum from 
December 20, 1888, amounting to $1,408.79, for which de- 
fendant in error asks judgment, 

The defendants below answered denying every allegation 
not hereafter specifically admitted. 

II. Admit they are partners at law, and were attorneys 
for said Bidwell in the cause stated, and admit the cause 
of action brought by the plaintiff below, who caused these 
defendants to be garnished. 

ITI. That they appeared in the district court of Lan- 
caster county and repeatedly demanded an oral examination 
as to the property, money, and credits of said Bidwell in 
their hands, which was declined, and in lieu thereof they 
filed their answer in writing, and the plaintiff made no ob- 
jections to its completeness and satisfaction. 

IV. They specifically deny having, at any time since the 
commencement of the garnishee proceedings, any property, 
money, or credits belonging to said Bidwell in their pos- 
session or under their control, or that they have been 
indebted to her in any sum whatever, and ask to be dis- 
charged from all liability in garnishment and from costs. 

The defendant in error replied denying the allegations 
set up in the answer, and alleging that the judgment of 
Mary E. Bidwell against Hitcheock and Townsend was 
not in fact rendered until the month of February, 1887. 

On December 24, 1888, and subsequently at the trial, 
leave was given to amend the petition by interlineations to 
conform to the proof, and to file reply instanter. 

There was a trial to the court, without a jury, on Feb- 
ruary 5, 1889, which found for the plaintiff: That the de- 
fendants, at the time of the service of the summons in 
garnishment in the case of Russell against Bidwell, had in 
their hands $1,400, and finds that on December 20, 1888, 
in the same case, wherein these defendants were garnished, 
the plaintiff recovered judgment for $1,363.60 debt and 
$27.75 costs; and that there is now due from defendants 
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to plaintiff on account of such garnishment proceedings a 
sum equal to the amount of money found in defendants’ 
hands belonging to said Bidwell, $1,400, with judgment 
for that amount, with costs of this action taxed at $33.20, 
to be paid by the plaintiff; to which the defendants duly 
excepted, and their motion for a new trial being overruled, 
the cause is brought to this court on the following errors: 

1. The finding atid judgment are contrary to law and 
adverse to the evidence. 

II. The court erred in permitting evidence to be intro- 
duced by the plaintiff under the pleadings, objected to by 
defendants. 

III. In permitting evidence to be introduced tending to 
show that the money in the hands of defendants was the 
property of Mary E. Bidwell, objected to by defendants. 

It is apparent that the case, as stated from the record, 
covers the case as found by the trial court, and constitutes 
a cause of action against the plaintiffs in error, under sec. 
225 of the Civil Code, entitled Provisional Remedies in 
Attachment. This section provides that “if the plaintiff 
proceed against the garnishee by action, for the cause that 
his disclosure was unsatisfactory, unless it appear in the 
action that such disclosure was incomplete, the plaintiff 
shall pay the costs of such action.” 

This provision certainly means that in such a case, if it 
appear that the garnishee has money or credits of defend- 
ant in attachment in his hands, judgment may be rendered 
against him for the amount thereof, but he shall not be 
liable for costs unless his answer was incomplete. In 
other words, failure, on the part of plaintiff, to show that 
the answer of garnishee was incomplete, will not defeat tlie 
action against him if he has money of defendant in at- 
tachment in his possession ; but does relieve him of liabil- 
ity for costs. This provision is entirely a nullity if this 
is not its meaning. The first assignment of error is there- 
fore overruled. 
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From the testimony of the plaintiff in error Tibbets, 
in the court below, it appears that the garnishees had in 
in their possession, as the balance of the proceeds of the 
judgment in the United States circuit court, of Bidwell »v. 
Hitchcock and Townsend, at the time they were served 
with summons to answer to these proceedings, $1,400. 
Asa defense against garnishment they set up the assign- 
ment by the judgment debtor of the whole amount, subject 
to their attorney’s lien, to their clients the Riverside Land 
Company of Wichita, Kansas, as follows: 

“T, Mary E. Bidwell, in consideration of the sum of 
$1,400, hereby sell, assign, transfer, and convey to the 
Riverside Land Company, of Wichita, Kansas, a certain 
judgment this day rendered in my favor and against N. F. 
Hitchcock and J. E. Townsend, parties doing business as 
Johnson County Bank, said judgment being rendered in the 
circuit court of the United States in and for the district of 
Nebraska, for the sum of $1,898.85 and costs of action. 
This assignment being made subject to an attorney’s lien 
held by Cornish & Tibbets, of Lincoln, Nebraska, for the 
sum of $498.85. Mary E. BipweE.u. 

“Dated this 11th day of January, 1887, in preci of 
M. L, Easterday.” 


It also appears from the testimony of the same plaintiff 
in error, in reply to Q. State how you happened to draw 
up this assignment and the reasons which moved you to do 
it? A. As I have already stated, it was drawn up in my 
office. Mrs. Bidwell had formerly lived at Sterling, in 
Johnson county, this state, where the plaintiff Russell has 
a bank, and where N. F. Hitchcock resides and has a 
bank. She and her husband had a great many transactions 
with these two banks, and a series of difficulties had arisen 
between the Bidwells and the banks. Mrs. Bidwell said 
to me, after the verdict of the jury had been rendered, that 
there might be difficulty with the banks by their attempt- 

28 
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ing to get hold of the money on the judgment, and asked 
if that could not be assigned to some one so that they could 
not reach it and give her trouble. I told her that it could 
be assigned, but that it must be assigned to some one for a 
valid and sufficient consideration. Shi said she was owing 
the Riverside Land Company $1,400, and had agreed to 
pay them out of this money, but that was not sufficient to 
absorb the whole of the judgment. I advised her to as- 
sign $1,400 to them, and that we would take the rest for 
attorney’s fees, and the assignment was made in that way. 

The president of the land company testified on the trial 
that the trade between the company and Mrs. Bidwell was 
made by the secretary of the company in December, 1886, 
and that the secretary represented the company in the 
transaction, The secretary also testified that he made sale 
of the town lots to Mrs. Bidwell, but knew nothing about 
the assignment of the judgment to his company. Their 
evidence does not tend to disprove the strong presumption 
that the assignment of the judgment was voluntary, was 
without the accord of the land company, and was without 
bargain and consideration. 

The objection that neither the judgment debtor in the 
attachment, nor her assignee, were joinéd in the present ac- 
tion, is answered by the opinion that, under thie statute, 
they are not necessary parties, They were, however, both 
represented by attorney, and in the latter instance the land 
company’s officers were witnesses on the trial. They were 
then not without notice, and seem to have made all due 
protection of their rights. 

The defendant Tibbets testified that the attorney Camp- 
bell, who appeared in the case, “was up here from Wichita 
representing the interests of the Bidwells, and that he (the 
witness and defendant) was representing the Riverside 
Land Company.” The witness was cross-examined by the 
attorney Campbell without significance as to the issues. 
As both of the parties were thus present in court partici- 
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pating in the trial, by their attorneys, and testifying as 
witnesses, there was given them a sufficient opportunity to 
assert and maintain their legal rights. 

_ In Williams v. Pomeroy, 27 Minu., 85, it was held that 
“where, in garnishee proceedings, a claimant appears, and 
is treated by the court and parties as a party, to the end of 
the proceedings, it is then too late to object that no formal 
order making him a party was entered.” 

The further objection urged, that the exact nature and 
purpose of the assignment could not be impeached or in- 
quired of, for the reason that it was not alleged to be fraud- 
ulent by the plaintiff in his action below, is sufficiently 
answered in the character of the defense, and in the fact 
that the burden of proof necessarily rested on the defend- 
ants to maintain the prior right of their client, the land 
company, to the proceeds of the judgment paid into their 
hands and by their deposit accredited to them at the First 
National Bank, of Lincoln. 

In Donnelly v. O'Connor et al., 22 Minn., 309, it was 
held, that “in garnishee proceedings, although the gar- 
nishee deny any indebtedness, if the facts which he discloses 
clearly show that he owes the defendant a debt which is 
subject to be garnished, judgment should go against him.” 
This rule, in Minnesota, was certainly applicable in this 
instance. The afirmative, in maintaining the right to 
garnished property, is upon the claimant who comes into 
garnishment proceedings under the Civil Code, sec. 225. 
(20 N. W. Rep., 3384.) The second and third assignments 
are therefore, overruled. 

As the land company, although it appeared at the trial 
by attorney, and by its officers as witnesses for the defend- 
ants, preferred to rest its claims upon the answer of the de- 
fendants, which did not set up the assignment as proof of 
the allegation that they had neither money nor credits in 
their possession belonging to the judgment debtor, the 
plaintiff was not required to allege the fraudulent character 
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of the assignment. That was left to appear from the testi- 
mony, or, on the other hand, to be fairly maintained as an 
assignment in good faith for a sufficient consideration by 
evidence called by the defendants. The evidence is so very 
considerably adverse to the last condition, that the court 
below found in favor of the plaintiff and gave its judgment 
against the defendants as garnishees. The judgment of the 
district court is 


AFFIRMED, 


THE other judges concur. 


Water Foster, APPELLEE, V. Karu LEY ET AL, 
APPELLANTS. 


(Fruzp JuLy 1, 1891.] 


Real Estate: Contract ror SALE: FORFEITURE. In an action 
by F. against L. and B. for specific performance of contract to 
purchase lots 8, 9, and 10, in the town of Norfolk, without an 
expressed condition of forfeiture, held, that though time was 
not of the essence of the contract, in the first instance, suffi- 
cient demand and notice having been given defendants, and the 
plaintiff having proffered his deed, the defendants should exe- 
cute their contract or forfeit all equities and title to the prem- 
iges. 


APPEAL from the district court for Madison county. 
Heard below before PowsErs, J. 


Hi. C. Brome, for appellants. 
Holmes & Hayes, contra. 


See opinion for citations of counsel. 
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Coss, Cu. J. 


On November 20, 1888, appellee filed his amended pe- 
tition in the district court, alleging that on February 11, 
1888, he was the owner in fee of real estate situate in said 
county as follows: Lots eight (8), nine (9), and ten (10) in 
Bear’s addition to the city of Norfolk. 

Second—That on the lith day of February, 1888, 
plaintiff entered into contract for the sale of said prem- 
ises to one C. Tuley Beezley, a copy of which said cou- 
tract is hereto attached marked “ Exhibit A,” which said 
contract was, on the 15th day of June, 1888, filed for rec- 
ord in the office of the county clerk of said county, and is 
recorded in book 14 of deeds, at page 154, of the records 
of said county. 

Third—That on the 22d day of February, 1888, the 
interest of said C. Tuley Beezley in and to said contract 
and the said premises therein described was trausferred by 
written assignment to the defendants, a copy of which is 
hereto attached marked “Exhibit B,” and on the Ist day 
of May, 1888, said assignment was filed for record in the 
office of the county clerk of said county, and is recorded 
in book 14 of deeds, at page 74, of the records of said 
county. 

Fourth—That on the 15th day of June, 1888, at the 
time when by the terms of said contract the said defend- 
ants, as assignees of the interest of said C. Tuley Beezley, 
were required to pay to the said plaintiff the sum of 
$1,350, and to receive a deed to the said premises, and ex- 
ecute and deliver to plaintiff their notes, secured by mort- 
gage on said premises for the balance of the purchase 
price. The plaintiff demanded of the said defendants a 
performance by them of the conditions of the contract, 
and offered and was ready to execute and deliver to the 
said defendants a warranty deed to said premises, clear of 


406 NEBRASKA REPORTS. [ Vou, 32 


Foster v. Ley. 


all incumbrances, according to the terms of said’ contract; 
but the defendants refused to pay the sum of money and 
receive the said deed and execute said notes and mortgage 
according to the terms of said contract, by reason whereof 
the defendants forfeited all right and title in and to the 
said premises. 

Fifth—The said contract and record thereof is a cloud 
upon the plaintiff’s title to said premises. 

Sixth—The plaintiff brings now into court, for the use 
of said defendants, a warranty deed to the said premises, 
clear of all incumbrances except the taxes for the years 
1887 and 1888, to be delivered to the said defendants upon 
a performance by them of the terms of said contract. 

Plaintiff therefore prays that the defendants be, by the 
court, required to perform the conditions of said contract, 
and pay into court for the use of this plaintiff the sum ot 
$1,350, due and payable on the 15th day of June, 1888, 
together with interest from the 11th day of February, 
1888, and to execute and deliver to the plaintiff their notes 
and mortgage, as required by the terms of said contract, 
and that upon the failure so to do, within the time to be 
named by the court, that the defendants be decreed to have 
forfeited all right under said contract and assigument; and 
that the said contract and record thereof and cloud thereby 
occasioned to the plaintiff’s title be removed, and title to 
said premises be quieted in the plaintiff as against defend- 
ants and all other persons claiming under them, and for 
such other relief as may be just and equitable. 

“Exhibit A” being a contract of sale, a copy of which 
was attached to said amended petition, and was as follows: 


“EXHIBIT A. 
“ Bond for deed. Filed June 15, 1888, at 8 o’clock A. M. 
“ Know all men by these presents, that I, Walter Fos- 


ter, of Norfolk, Madison county, Nebraska, am held and 
firmly bound unto C. Tuley Beezley, of Norfolk, Ne- 
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braska, in the penal sum of five thousand dollars, for the 
payment of which I bind myself firmly by these presents 
upon conditions as follows: 

“ Whereas, I, the said Walter Foster, have agreed to 
sell and convey unto the said C. Tuley Beezley, for the 
consideration of five thousand dollars, the following de- 
- scribed premises, to-wit: lots eight, nine, and ten, in Bear’s 
addition to the city of Norfolk, Nebraska, as appears on the 
duly recorded plat thereof now on file in the office of the 
county clerk of said county; 

“And C. Tuley Beezley has agreed to purchase said 
premises, and to make payment as follows: 

“One hundred and fifty dollars upon the delivery of 
this bond, $1,350 June 15, 1888, and interest on the 
whole amount of the purchase price unpaid, at eight per 
cent per annum from the lith day of February, 1888, 
and to execute notes and mortgages upon the said premises 
for the remainder of the purchase money, notes to draw 
interest at eight per cent; 

“Therefore, the condition of this obligation is such that 
if the above bounden Walter Foster will convey said 
premises by deed of general warranty and clear of all in- 
cumbrances except taxes of 1887 and 1888, unto the said 
C. Tuley Beezley, upon payment of said consideration at 
the time above stipulated, then this obligation to be void, 
otherwise to be and remain in full force and effect. 

“ Witness my signature hereto subscribed this 11th day 
of February, A. D. 1888. Water Foster.” 

A general demurrer was filed to this petition and over- 
ruled, thereupon the defendants answered and “admit the 
allegations contained in the first, second, and third para- 
graphs of said petition. And, further answering, deny 
each and every allegation in said petition contained not 
herein specifically admitted.” 

The defendants further say that at the time of the exe- 
cution of said contract, it was agreed by and between 
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plaintiff and C. Tuley Beezley, the person to whom said 
premises were sold, that on the 15th day of June, 1888, 
said Beezley should pay to said Foster the sum of $1,350 
of the purchase price of said premises, and should at the 
same time execute and deliver to said Beezley a deed of 
general warranty to said premises conveying same to said 
Beezley, and that said Beezley should thereupon execute 
and deliver to plaintiff notes due two and three years, re- 
spectively, from the date thereof; said notes so agreed to 
be executed being two in number, each for $1,750, and 
secured by mortgage upon said premises. These defend- : 
ants have at all times been and now are ready and willing 
to carry out said agreement upon the terms and conditions 
hereinbefore stated. 

Further answering, the defendants aver that plaintiff has 
an adequate remedy at law herein; that these defendants 
are the owners of and entitled to the premises in contro- 
versy in this case; that plaintiffs have a lien upon said 
premises for the unpaid purchase money, and have no other 
or different interest in said premises. 

On the 17th day of May, 1889, the cause came on for 
hearing upon the motion of plaintiff for judgment on the 
pleadings, no reply being filed. And for the purpose of 
making up the record, counsel for defendant admitted in 
open court that the tender of deed to the premises described 
in the petition, and the demand for a specific performance 
of the contract, was made by plaintiff, as stated in his 
amended petition. The court sustained said motion, and 
rendered judgment in favor of the plaintiff upon the plead- 
ings: That the defendants pay to the plaintiff the sum of 
$1,350 with interest at the rate of eight per cent from 
February 11, 1888, upon the entire contract price of the 
property contracted to be sold, less the sum of $150, paid 
at the date of the contract, to-wit, $4,850, amounting in 
the aggregate to $1,691.47, and execute and deliver to the 
plaintiff their two promissory notes of $1,750 each, paya- 
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ble June 15, 1890, and 1891, with interest at eight per 
cent, secured by mortgage on the premises, and upon fail- 
ure to pay the money and execute the notes and mortgage 
and receive from the plaintiff the deed to the premises as 
tendered into court within thirty days from this date, that 
the defendants forfeit all right, title, and interest to and 
in the premises, lots eight, nine, and ten, in Bear’s addition 
to the city of Norfolk, Madison county, Nebraska, and that 
the title of plaintiff to said premises be quieted as against 
defendants and all persons claiming under them, or either 
of them. 

A supersedeas bond having been filed, defendants bring 
the cause to this court on appeal. 

The appellants contend that where the parties to a con- 
tract for the sale of real property, as in this case, have 
made no provision of forfeiture of the contract in default 
of the vendee or his assignee complying with the terms of 
payment, a court of equity will not create and enforce a 
provision of forfeiture, but can only treat the contract as 
in the nature of a mortgage, or a lien against the real es- 
tate, and will order the sale of the property under the con- 
ditions of a mortgage, to satisfy the vendor, and the re- 
mainder of the proceeds, if any, turned over to the vendee. 
In support of this are cited Story’s Eq. Juris. 2, Sec. 
319; Robinson v. Cheney, 17 Neb., 680. 

Undoubtedly this remedy might be enforced if preferred 
by the vendor, and might be more satisfactory to the vendee 
in view of a statutory stay of execution of nine months 
after judgment. But we do not find that to be the only 
remedy. ‘The appellants, by their purchase and assign- 
ment, set out in the record as “ Exhibit B” to the bill, took 
nothing but the interest of the vendee in the property, and 
stood in his shoes with no other rights than those expressed 
in the contract as “Exhibit A.” He took that interest 
with its privileges, penalties, and forfeitures. On ques- 
tions of penalties and forfeitures, Story has laid down a 
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rule applicable here: “At law, and in general, the same is 
equally true in equity, if a man undertakes to do a thing 
either by way of contract or by way of condition, and it is 
practicable to do the thing, he is bound to perform it or he 
must suffer the ordinary consequences; that is to say, if it 
be a matter of contract he will be liable at law for dam- 
ages for the non-performance; if it be a condition, then his 
rights dependent upon the performance of the condition 
will be gone by the non-performance.” (2 Story’s Eq. Jur., 
sec. 1302.) 

The appellants failed to comply with their contract ; 
failed to make the payment of $1,350 due on the property 
June 15, 1888, and to execute their further obligations 
under the contract, and to accept the deed of the appellee 
on his alleged demand that the contract be performed by 
them. 

It has been held that where time is not, in the first in- 
stance, ‘of the essence of the contract,” it may be made so 
by demand. “It is now generally considered that it may 
be made so by notice assigning a reasonable time for the 
completion of the agreement. The plaintiff’s default en- 
titled the defendant to rescind, and is an absolute bar to 
relief in equity as well as at law.” (Austin v. Wacks, 15 
N. W. Rep. [Minn.], 411; Smith’s Ea’a v. Proffitt’s Adm’x, 
18. E. Rep. [Va.], 68.) 

In an action for cancellation of a contract wherein time 
being of the essence of the contract was waived, and subse- 
quently notice of revocation of waiver was given by the 
vendor, held, “upon a consideration of the findings of facts, 
that though the strict. requirements of the contract as to 
time were waived by plaintiff, so as to entitle defendants 
to a reasonable notice of an intention to terminate the con- 
tract upon non-performance on their part, yet by subse- 
quently refusing to accept a proffered conveyance by 
plaintiff on the sole ground that her title was not good, 
when in fact it was unquestionable, they waived and sur- 
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rendered their rights to further time or notice, and there- 
upon the plaintiff was justified in putting an end to the 
contract.” (Cummings v. Rogers et al., 30 N. W. Rep. 
[Minn.], 892.) 

“ When the lapse of time is occasioned or accompanied by 
a refusal or a failure to claim or act under the contract, 
and is so great or of such characteristics as to amount to an 
abandonment of the contract, the party who does not come 
into court until after such delay will have forfeited all 
claim to equity.” (Merchants Bank v. Thomson et al., 55 
N. Y., 12; Davison v. Jersey Co., 71 Id., 338.) 

That the equitable interest of the appellants in the prop- 
erty in controversy was forfeited by their delay and their 
refusal to comply with the terms of the contract, seems to 
be justified by these maxims and precedents, Being eleven 
months in default at their hearing in the court below, we 
think that the learned trial judge who overruled their de- 
murrer, and rejected their claim as mortgagees, was justi- 
fied in his conclusions of Jaw that the plaintiff was entitled 
to a specific performance of the contract, by the payment 
of the amount due with interest, or a cancellation of it and 
‘its record, as a cloud upon the plaintiff’s title. 

The judgment of the district court is 


AFFIRMED. 


THE other judges concur, 


412 NEBRASKA REPORTS. [ VoL. 32 


McClay vy. City of Lincoln. 


J. H. McCLay &T AL. Vv. Ciry oF LINCOLN. 
|[FiLep Juxy 1, 1891.] 


1. Municipal Corporations: ANNEXING UNPLATTED LANDs, 
Under sec, 1, chap. 53, Rev. Stats. 1866, the commissioners of L. 
county, upon a petition for that purpose, in 1869, incorporated - 
the town of L. to include certaiu boundaries, Held, That their 
action was not void, though certain lands not platted were in- 
cluded. (So. Platte L. Co. v. Buffalo County,15 Neb., 605.) 


: Taxes Parp UNDER PRotest. The town of L was 
afterwards incorporated as a city of the first class, including the 
same unplatted lands, and in the years 1884, 1886, 1887, and 1888 
the proper authorities of the city assessed the unplatted lands 
for taxes and levied thereon taxes for city purposes. On June 
4, 1889, remote owners of certain of the unplatted lands, paid 
taxes thereon under protest and notice, and on June 17, 1889, 
commenced suit for recovery. Held, That such action could 
not be maintained. (15 Neb., 605.) 


2. 


3. Appeal: SpreciAL LEGISLATION. The provisions of sec. 36, 
chap. 13, Comp. Stats., that no appeal bond shall be required of 
the city by any court in any action appealed by the city, held, 
not repuguant to sec. 15, art. 3, of the constitution of the state. 


Error to the district court for Lancaster county. Tried 
below before Fiexp, J. 


J. R. Webster, for plaintiffs in error, cited: Foxworthy v. 
Hastings, 23 Neb., 778; Touzalin v. Omaha, 25 Id., 825; 
Holmberg v. Hauck, 16 Id., 387; Liberman v. State, 26 
Id., 466; Woods v. Colfax Co., 10 Id., 554; Gudtner v. 
Kilpatrick, 14 Id., 351; Monell v. Terwilliger, 8 Id., 362; 
Asch v. Wiley, 16 Id., 43. 


G. M. Lambertson, and H. J. Whitmore, contra, cited: 
Fractional Sch. Dist. v. Joint Board, 27 Mich., 3; Stewart 
». Kalamazoo, 30 Id., 69; People v. Maynard, 15 Id., 463; 
Shumway v. Bennett, 29 Id., 452; South Platte Land Co, 
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v. Buffalo Co., 15 Neb., 605; Blanchard v. Bissell, 11 O. 
St., 96; People v. Carpenter, 24 N. Y., 86; Woo Sung v. 
People, 107 Ill., 653; Schriber v. Langdale, 66 Wis., 616 ; 
Dillon, Mun. Corp., sec. 183; Powers v. Co. Com’rs., 8 O. 
St., 285; Turner v. Althaus, 6 Neb., 54; Kountze v. Omaha, 
5 Dillon [U. 8.], 443; BR. Co. ». Com’rs, 98 U.S., 545; 
State Trenton Iron Co. v. Yard, 13 Vroom [N. J.], 363; 
State v. Piper, 17 Neb., 617; Ee rel. Selden v. Berka, 20 
Id., 379; Pleuler v. State, 11 Id., 547; Jones v. Graham, 
16 Id., 74; Boggs v. Washington Co., 10 Id., 300; State 
v. Page, 12 Id., 387 ; State v. Palmer, 10 Id., 206; People 
v. McCallum, 1 Id., 182; Ballou v. Black, 17 Id., 392; 
State v. Ream, 16 Id., 683; Com’rs of Hamilton Co. v. Mi- 
guels, 7 O. St., 109; Holmes v. Mattoon, 111 IIL, 28; 
Chester v. Wilson, 15 Ill. App., 239; Com’rs v. Kelsey, 
120 Ill, 484; Cooley, Const, Lim., 192, 


Coss, Cu. J. 


This action was brought by the plaintiffs in error in the 
county court of said county to recover $304.75 for taxes, 
paid under protest, and alleged to have been illegally levied, 
upon certain real estate of the plaintiffs, being part of the 
southwest quarter of section 24, town 10, range 6 east, in 
said county, and being city taxes for the years 1884, 1886, 
1887, and 1888. 

The plaintiffs contend that their real estate was not a 
part of the city of Lincoln at the time the tax was levied, 
and therefore not assessable for the municipal taxes. 

The town of Lincoln was originally incorporated April 
7, 1869, by the county commissioners of Lancaster county, 
under and in accordance with the statute then in force gov- 
erning the incorporation of towns. ‘That law was as fol- 
lows: (Sec. 1, chap. 53, Rev. Stat. 1866, vol. 2 Complete 
Sess. Laws, 127): 


“Tf a majority of the taxable inhabitants of any town 
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within this territory shal] present a petition to the com- 
missioners of the same county in which said town is situ- 
ated, praying that they may be incorporated, and a police 
established for their local government, designating the 
name they wish to assume, and if such commissioners shall 
be satisfied that a majority of the taxable inhabitants of 
such town have signed the petition, they may declare the 
town incorporated,.and thenceforth the inhabitants within 
such bounds shall be a body politic and corporate, by the 
name and style.of the town of (naming it), and 
they and their successors shall be known by that name in 
law, and have perpetual succession, sue and be sued, defend 
and be defended, in all courts of law and equity, and 
may grant, purchase, hold, and receive property, both real 
and personal, within such town, and lease, sell, and dispose 
of the same for the benefit of the town, and may have a 
common seal, and may alter the same at pleasure.” 

On the 7th day of April, 1869, a petition of the major- 
ity of the taxable inhabitants of the town of Lincoln, pray- 
ing that: 

“All of section 26, the west half of section 25, the south- 
west quarter of section 24, and the south half of section 
23, town 10, range 6 east, in said county, be incorporated 
as a town under the name and style of Lincoln.” 

A plat showing the boundary of the proposed town was 
attached to the petition, and on the same day the county 
commissioners declared officially : 

“Tt is ordered now, by said board of county commis- 
sioners, that section twenty-six (26), the west half of sec- 
tion twenty-five (25), the southwest quarter of section 
twenty-four (24), and the south half of section twenty- 
three (23), all in town ten (10) north, range six (6) east, 
in said county of Lancaster aforesaid, be and the same is 
hereby declared an incorporated town, under the name and 
style of the town of Lincoln, and it is further ordered 
that from and after this date the inhabitants residing upon 
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said deseribed land shall be a body politic and incorporate, 
by the name and style of the town of Lincoln, and they 
and their successors shall be known by that name in law, 
and have perpetual succession, sue and be sued, defend and 
be defended in all courts of law and equity, and may grant, 
purchase, hold, and receive property, both real and per- 
sonal, within said town, and lease, sell, and dispose of the 
same for the benefit of said town, and may have a common 
seal, and may alter the same at pleasure, and further may 
do any and all acts that it is lawful for incorporated towns 
to do under and by virtue of the laws of this state in re- 
lation to incorporated towns.” 

At the same time the commissioners appointed a board 
of five trustees for the town. 

The land so included within the limits of the town, as 
its boundaries were on that day established, was in the fol- 
lowing shape and condition: All of section 26, the south- 
east quarter of section 23, the west half of the northwest 
quarter and the west half of the southwest quarter of sec- 
tion 25, were platted into lots, blocks, streets, alleys, and 
public grounds by authority of a commission appointed by 
the state. 

The southwest quarter of section 23, the southwest quar- 
ter of section 24, and the east half of the northwest quar- 
ter and the east half of the southwest quarter of section 
25, contiguous to the platted ground, was at that date un- 
improved and unplatted. 

It is the contention of the plaintiffs in error that the 
county commissioners of that day had no strict authority 
of law to include within the corporate limits any ground, 
in excess of ten acres, not used for urban advantages, or to 
levy and collect taxes thereon for municipal purposes. 
And that inasmuch as their land, then a tract of 120 acres, 
in 1869, and unoccupied, was neither platted nor subdi- 
vided, it was not legally taken into the corporate limits, 
and the act of levying taxes for municipal purposes was 
void. 
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While it is probably true that the action of the commis- 
sioners in taking the ground into the boundaries of the 
town was unauthorized under section 40 of chapter 14 
Comp. Stat., and would not have been conceded by the 
courts, at that day, as a legal proceeding, had a proper case 
been made and brought to issue, and while the commis- 
sioners themselves might have changed their action under 
an immediate protest of the owner or the agent of the 
land, it would now seem too late, from the lapse of time, 
incompetentcy of the courts, and from continuous usage and 
custom, to set aside their action in the present proceeding, 
collateral to it only in the assessment of taxes’ 

A writ of certiorari was brought in the supreme court 
of Michigan in February, 1873, to reverse the action of a 
school board in November, 1871, in creating a fractional 
district, and the court held that “ after the lapse of such a 
time it could be presumed that the district had been organ- 
ized in fact, officers elected, and expenses incurred. Tlie 
court will not, at a late day, review the proceedings on 
certiorari, to which the district, or its officers, would not 
be parties. If proceedings are had it must be by quo war- 
ranto. (27 Mich., 3.) 

It was held in the case of Stuart v. Kalamazoo District 
No. 1, 30 Mich., 69, “that a school district which has as- 
sumed to possess and exercise all the rights and franchises 
of a regularly organized corporation for thirteen years, 
with entire acquiescence of everybody, is not liable to have 
the regularity of its organization, or of the legislation 
under which it acted, called in question thereafter a 
merely private and collateral suit.” 

In People v. Maynard, 15 Mich., 463, it was held that 
“where townships have become organized under a statute 
and have acted for many years, and have been recognized 
by the various state and local authorities, it is too late to 
inquire into the validity of the law providing for their 
original creation, and their corporate existence cannot be 
questioned.” 
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It was further held, in Shumway v. Bennett, 29 Mich., 
452, that “the power of determining upon tle propriety 
of incorporating certain territory into a new municipality, 
and of fixing the boundaries of municipal corporations, is 
not, in a legal sense, judicial power.” 

But if the action of the county commissioners might 
still be reviewed, as to the boundaries of the corporation, 
it could only be done by a direct proceeding against them, 
and not in the present action against the corporation. This 
proceeding is not, in a legal sense, collateral to the injury 
complained of, and we do not think it can be maintained 
as aremedy. The same question was before the court in 
an action to enjoin the collection of municipal taxes by the 
town of Kearney, in this state. That town was incorpo- 
rated November 30, 1872, under the same law and by sim- 
ilar proceedings as the city of Lincoln, and there, as here, 
land not platted and not occupied was included within the 
limits of the town, and an injunction against the assessment 
and collection of taxes was applied for on the sole ground 
that the lands in question were not platted at the time of 
the incorporation of the town; and it was held that the 
action could not be maintained. (South Platte Land Co. v. 
Buffalo County, 15 Neb., 605.) 

The rule of this decision is supported by other highly 
respected precedents. One Bissell exhibited a bill of in- 
junction, to restrain the collection of taxes, against the 
treasurer of Lucas county, Ohio, and the city authorities of 
Toledo, which taxes had been levied on town lots and lands 
owned by the plaintiff on the southeasterly side of the 
Maumee, forming part of the ground which the county 
commissioners had, on petition of the city council, or- 
dered to be annexed to the city of Toledo. The court of 
common pleas of Lucas county placed a perpetual injunc- 
tion on the collection of taxes on the property, but the 
supreme court of the state held, on review, that “the 
territory so annexed was contiguous to the original city ; 

29 
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that such annexation might be ordered without the consent 
and against the remonstrance of a majority of the persons 
residing on the annexed territory, and the lands were liable 
to local taxation on account of pre-existing city debts.” 
The statute under which this decision was rendered is col- 
lateral with our own. The precedent is therefore entitled 
to our respect. It had been held by the supreme court 
of Ohio, under the same statute, in the case of Powers v. 
The Commissioners of Wood County, 8 O. St., 285, that 
“The proceedings to aunex contiguous territory to the cor- 
porate limits of a town in pursuance of that statute, are not 
in contravention of the provisions of the constitution of 
the state.” 

In the New York court of appeals, at the December 
term, 1861, in the case of The People v. Carpenter, 24 N. 
Y., 86, it was held that “The act of the supervisors is one 
of a legislative character in favor of the regularity of which 
all presumptions are to be indulged. Those who would 
impeach it, have the burden of disproving a compliance 
with the conditions imposed by law as requisite to the ex- 
ercise of the power.” Under this rule, if we accept it, the 
plaintiffs have not maintained their proposition that their 
land was brought within the taxing jurisdiction of the city 
of Lincoln against their protest, and without due process of 
law. Where municipalities are obliged to be organized 
under general statutes, no expression of the legislature as to 
the exact boundaries incorporated can be made. The bound- 
aries must be set by another method, and by.a local gov- 
ernment provided by statute. Unless constitutionally re- 
strained, the legislature of a state may delegate this power 
to commissioners, supervisors, or trustces; but it has been 
questioned how far this power, essentially political and ad- 
ministrative, may be conferred upon judicial courts. We 
think that the courts ought not to borrow a power not 
plainly conferred, and not necessary to the just administra- 
tion of the laws. No complaint is found in the record of 
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this case by the original owners of the land annexed. The 
complaint by subsequent purchasers, twenty years after the 
fact, is by those representing an insignificant infliction of 
the original injury—if there be any. 

The plaintiffs’ remedy, if they had any, is governed by 
the provisions of sections 144 and 145, of chapter 77 of the 
Compiled Statutes of 1887. 

By section 144, if the tax be levied for an illegal or un- 
authorized purpose, its collection may be enjoined, or if 
the person shall pay the tax he may proceed as follows: 

“First—If he claim the tax, or any part thereof, to be 
invalid, for the reason that the property was not liable to 
taxation, or has been twice assessed in the same year, and 
taxes paid thereon, he may pay such taxes under protest, 
and it is made the duty of the treasurer to give a receipt 
therefor, stating thereon that they were paid under protest, 
and the grounds of such protest, whether not taxable, or 
twice assessed, and the taxes paid thereon. Within thirty 
‘days after paying such taxes, the person paying them shall 
file a statement in writing, duly verified, with the county 
board, setting forth the amount of the taxes paid under 
protest, the grounds of such protest, and shall attach 
thereto the receipt taken for said taxes. Whereupon the 
‘county board shall inquire into the matter, and if they 
find that the property was not taxable, or had been twice 
assessed in the same year, and taxes paid thereon, they 
shall order the same refunded, otherwise not. Appeals 
may be taken from the action of the board, as provided in 
‘secs. 37, 38, chap. 18, Comp. Stats.” 

Whether this procedure, which seems intended only for 
county taxes, may be extended to similar cases of taxes 
levied by city authorities, need not be considered, as the 
plaintiffs have not followed the course therein prescribed. 
No verified statement was filed or appeal taken. This sec- 
tion also provides: 

“Second—If such person claim the tax, or any partthereof, 
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to be invalid, for the reason that it was levied or assessed 

for an illegal or unauthorized purpose, or for any other 

reason, except as heretofore set forth, when he shall have 

paid the same to the treasurer in all respects as though the 

same was legal and valid, he may, at any time within . 
thirty days after such payment, demand the same in writ- 

ing from the treasurer, and if the same shall not be re- 

funded within ninety days thereafter, may sue for the 

same,” 

This portion of section 144 is qualified by section 145, 
that: 

“When any demand to refund taxes paid is made upon 
any treasurer, as provided in the second method of pro- 
cedure indicated in the preceding section, such treasurer 
shall transmit a copy of the same to the (city council), who 
shall pass upon the same as upon any other claim.” 

Sec. 36 of the act governing the city of Lincoln requires 
all claims to be presented in writing under oath. The 
claimant, if not satisfied with the action of the council, is 
given the right to appeal to the district court by giving 
notice of such appeal to the city clerk within two days, and 
filing 4 proper bond within ten days after such action. 

The plaintiffs’ remedy was, therefore, by appeal from 
the action of the city council to the district court, leaving 
out of litigation the county court, which had no jurisdic- 
tion of the case. 

They seek to recover taxes paid under protest, but there 
is an uncertainty as to the protest having been made at the 
time or before the payment of the taxes, or at a later date. 
It was held in the case of City of Omaha v. Kountze, 25 
Neb., 60, that the payment must be accompanied by a 
forma] statement in writing setting forth with particular- 
ity the grounds of protest and the illegality of the assess- 
ment and levy. The date of payment is June 4, 1889, 
and the demand for repayment June 17 following. By 
section 144, second subdivision, the defendant had ninety 
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days from that time in which to refund the taxes, or de- 
cline to do so. The summons was issued on June 17, 
1889, or within ten days from date of demand. There is 
nothing to indicate that the claim had been passed upon by 
the city council and rejected, and until that was done, and 
the ninety days had expired, no action could be maintained 
in any view of this case. The statute of limitations would 
not begin to run against the plaintiff’s claim until the ex- 
piration of ninety days from the date of the filing of the 
demand with the treasurer, hence the right of action did 
not accrue until the end of the ninety days, 

The most serious and elaborate error brought forward 
by the plaintiffs is “that the special provision of the char- 
. ter of the city of Lincoln, exempting it from giving an 
appeal bond to bring its defense into a higher court, is un- 
constitutional, and expressly in violation of sec. 15 of art. 
3 of the constitution of this state, that statutes must be 
uniform in their operation.” We take it that this provis- 
ion means that the statute shall be uniform as to the classes 
of persons and things upon which the law operates, and 
that the section is appliable to all cities of the first class 
having less than 80,000 and more than 25,000 inhabitants. 
Every city within the class has the benefit of the provision. 
It is, therefore, a law framed in general terms, restricted 
to no locality, and operating equally upon all of a group 
of objects which, having regard to the purposes of legisla- 
tion, and distinguished by characterizations sufficiently 
marked and important to make, not a special, but a gen- 
eral law. 

It was held in the case of State, ex rel. D. J. Selden, v. 
Berka, 20 Neb., 375, that “A Jaw which is general and 
uniform throughout the state, operating alike upon all per- 
sons and localities of a class, or who are brought within 
the relations and circumstances provided for, is not objec- 
tionable as wanting uniformity of operation.” 

The title of the act is believed to be sufficiently broad 
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and comprehensive, and is not required to contain an ab- 
stract of the bill, or to set out the terms of the amend- 
ment. (10 Neb., 206 and 300; 12 Id., 387; 16 Id., 383; 
17 Id., 392.) 

We take it that the general rule now accepted in the law 
courts of this country is, that the state and its counties, 
cities, and municipal corporations are not subject to the 
general law requiring appeal bonds to be given in support 
of legal controversies, unless required.to do so by the terms. 
of a legislative act. The rule is, that in order to bind cities 
by law, like the one under consideration, the city or any 
branch of the sovereignty shall be specially named, other- 
wise it is exempt. When we come to consider the reasons 
why bonds are required when an appeal is made, we find 
strong grounds to support this view. Al] appeals are fa- 
vored both by the constitution and statutory law, but the 
Jaw requires, and the courts hold, that when an appeal is 
taken, the party succeeding in the inferior court shall be 
protected and adequately secured, hence a bond is required. 
Now, the reason for a rule, applicable to individuals and 
corporations, disappears when we come to apply it to cities 
or municipalities. First, itis almost impossible to obtain a 
surety on a bond for a city, because no one has such @ 
special interest in the city as would induce him to volunteer 
as surety. Sureties object to go upon a bond unless they 
can be indemnified in some way, and there may be no di- 
rect means whereby a county, or city, or town, can indem- 
nify any particular person who would become surety im 
case of an appeal, or when an injunction is to be sued out, 
and if the provision of the statute is held to apply, it might 
be very difficult, if not impossible, to take an appeal im 
many cases. I*requently the amount of judgments against 
cities and counties is large, running into the hundreds or 
thousands of dollars, A judgment against the city and 
surety, while in fact it might not imperil the individual’s 
property, yet might ruin his credit, so that cities and coun- 
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ties would be obliged to stand upon the judgment of the 
lower court, if the rule contended for should be sustained. 
The difficulty of obtaining a surety fora city or county 
might be greater, because frequently months and years may 
pass by before the judgment can be collected from the city, 
and yet the judgment against the surety would stand until 
the judgment against the city was satisfied. Second, it ap- 
pears that an appeal bond is unnecessary, because the holder 
of the judgment would be no better protected with the bond 
than without one. The revenues of a municipality are 
pledged for the payment of its debts. This revenue can 
only be collected by taxation, and a judgment can only be 
paid out of money that is raised by levy of taxes, and the 
property of the surety cannot ordinarily be touched as long 
as the principal has any property upon which a levy of ex- 
ecution can be made, or in fact until all his property is 
exhausted. Hence it seems that the requirement of an ap- 
peal bond of cities and counties affords no benefit, and is 
really of no value to a litigant; and there being no reason 
why the law should extend to such corporations or branches 
of government, there is no good ground upon which the 
-court can base a decision, that the act in question extends 
to and is applicable to cities of the first class. 

The case of Woods v. Colfax Co., 10 Neb., 554, instead 
of sustaining the proposition of plaintiff in error, really sus- 
tains another position. The court says: “A connty is a 
mere local subdivision of the state, created by it without re- 
quest or consent of the people residing therein. As was 
said in the case of the Commissioners of Hamilton Co. v. 
Mighels, 7 O. St., 109, ‘A county organization is created 
almost exclusively with a view to the policy of the state at 
large for purposes of political organization and civil ad- 
ministration in matters of finance, of education, of provis- 
ion for the poor, of military organization, and of means of 
travel and transportation, especially for the general admin- 
istration of justice. With scarcely an exception, all the 
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powers and functions of a county organization have a di- 
rect and exclusive reference to the general policy of the 
state, and are, in fact, but a branch of the general admin- 
istration of that policy.’” The decision in question pro- 
ceeds to hold that a county cannot be held liable for 
negligence unless there is some special act in fixing the 
liability of that county on the question. In other words, 
the county must be named in the act, otherwise it is ex- 
empt from liability. 

A decision in Holmes v. City of Mattoon, 111 IIl., 28, 
is in point. The court says: “In this case there was an 
appeal by the city to the appellate court for the third dis- 
trict. Inthat court a motion was made to dismiss the case, 
because the city had, under the act of 1879 (Session Laws, 
222), appealed without giving bond. It is now urged that 
section 71, as amended by that act, is unconstitutional, 
because it relieves all municipal corporations from the law 
requiring appellants and plaintiffs in error, on obtaining a 
supersedeas, from giving bond. It is urged, that section 
is violative of the constitution, because it is special or local 
legislation. Nothing could be more manifest than that it 
is not local, because its operation extends to every portion 
of the state. This is too manifest to require the slightest 
notice. Had not cases been referred to that, to some extent, 
favor the position of appellant, that it is special legislation 
to allow such appeals, weshould have been inclined to hold 
that the proposition could not be raised to the dignity of a 
constitutional question, and have dismissed it without con- 
sideration. We apprehend that no one will or can seriously 
contend that the state, or the sovereign body exercising the 
functions of a state, can be sued without its consent and 
permission, nor can its power to sue and prosecute suits in 
all of their various stages be limited or controlled, except 
by its sovereign power properly exercised; nor can the 
state, representing sovereignty, be rendered liable for costs 
or damages in prosecuting or defending snits or legal pro- 


Von. 32] JANUARY TERM, 1891. 425 


McClay y. City of Lincoln. 


ceedings, unless it so expressly declares by constitutional 
provisions or legislative enactment. The state, whatever 
its form or its powers, has the unquestioned right, as 
representing the sovereign power, to prosecute and defend 
all suits and maintain all legal proceedings without cost or 
other restriction, unless imposed by fundamental law, or 
self-imposed by legislative enactment. These are axiomatic 
principles, always admitted and never controverted. From 
and before the organization of a state, it has ever prose- 
cuted and defended suits, criminal and civil, without lia- 
bility for costs, damages, or forfeitures, and has prosecuted 
writs of error without bonds or any restriction whatever, 
and it is from the fact that sovereign power is not liable to 
be sued or put to expense in the assertion of its rights, and 
enforcing the laws for the protection of the governed against 
violence, wrong, and oppression, and to protect them in the 
enjoyment of their rights of life, liberty, and general secur- " 
ity. It is believed that in no government, in ancient or 
modern times, has it been required to give bond for the 
payment of the costs of litigation, before bringing suit, or 
au appeal, or on error. Such a proposition would be un- 
heard of in the history of government, and no one having 
the slightest knowledge of the principles of government 
will contend that any such restriction exists. This being 
true of the state government, it is necessarily true of all its 
officers, agents, and instrumentalities, while employed in 
seeking the rights of the government in courts of justice. 
Hence, officers suing for or defending the rights of the 
state are acting for and instead of tlie state, and to that ex- 
tent not only may, but should be permitted to do so on the 
same terms and for the same reasons the state is permitted 
to sue for or defend its rights. Again, municipalities, such 
as counties, cities, villages, towns, school districts, and, in, 
the language of the act, ‘all other municipal corporations,’ 
and the corporations of all charitable, educational, penal, 
or reformatory institutions under the patronage and control 
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of the state, and all public officers when suing or defend- 
ing in their official capacity for the benefit of the public, 
are the instruments of the state to carry out its powers for 
the public welfare, and in exercising their powers, and en- 
forcing public rights they act as agents, and may have 
extended to them the same exemptions in suits as belong 
to the state. Municipal bodies act for the state, and to the 
extent authorized exercise the powers of government, and 
when so exercising such powers, they may, when so au- 
thorized, do so without conforming to all of the require- 
ments imposed by the practice on natural or artificial persons, 
created for the purposes of business or gain. ‘The construc- 
tion contended for would compel the state itself to give . 
bond on appeal, or the granting of a supersedeas, in cases 
where the suit was for the benefit of the state and public 
welfare. Such a purpose could never have actuated the 
persons who framed and adopted the constitution.” (Ches- 
ter v. Wilson, 15 App. [Ill.], 230; Com. v. Kelsey, 120 Til., 
483.) 

It must be evident that the authority to declare a legis- 
lative act unconstitutional and void, is one which the court 
will shrink from exercising in any case where it can con- 
scieitiously, with due regard to duty aud the equal admin- 
istration of the law, decline the responsibility. 

The judgment of the district court is 


AFFIRMED, 


THE other judges concur. 
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On June 18, 1889, it was alleged, in this case, that the 
appellee and plaintiff below, on February 2, 1874, bought 
of S. M. Boyd lot 5, in block 194, in the city of Lincoln, 
and on the following day executed and delivered to Boyd 
a mortgage upon the premises to secure the payment of his 
note to Boyd for $25 as the unpaid remainder of the pur- 
chase money, which mortgage was filed for record in the 
office of the county clerk on February 14 following : 

8. That on February 3, 1874, when the mortgage was 
executed to Boyd, he and his wife executed and delivered 
to the appellee a deed of general warranty for said lot, ex- 
cepting taxes charged against it, which deed was not re- 
corded, has since been lost, and cannot now be found. 

4, That the appellee has paid the taxes for the year 
1872, and for subsequent years to 1889, and now has the 
lot in possession and under cultivation. 

5. That on August 6, 1875, Harrison H. Blodgett ob- 
tained from Boyd a pretended deed of quitclaim to the 
premises, without consideration, which conveyed no title, 
and which was concealed and not placed on record until 
August 9, 1886, when it was recorded in book 29, p. 325. 

6. That on May 10, 1889, Blodgett conveyed the east 
half of said lot to Silas P. Ritchey and Louisa his wife, 
by special warranty, covenanting to defend the title only 
against his own acts, without consideration, recorded in 
book 52, p. 473. 

7. That on May 10, 1889, Ritchey and his wife mort- 
gaged said east half of said premises to said Blodgett for 
the full amount of the consideration of the deed from 
Blodgett to Ritchey, recorded in book 47, p. 532. 

8. That on May 11, 1889, Blodgett in fraud of the rights 
of appellee, conveyed the west half of said lot 5, in block 

194, to Elijah D. Ritchey, by deed of warranty against the 
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acts only of Blodgett, without consideration, recorded in 
hook 53, p. 119. 

9. That on May 11, 1889, Elijah D. Ritchey mortgaged 
said west half of said lot to Blodgett for the full amount 
of the consideration of his deed from Blodgett, recorded in 
book 48, p. 171. 

10. That at the times when these pretended conveyances 
were made, on August 6, 1X75, 8. M. Boyd, and on May 10 
and 11, 1889, said defendants, neither Boyd nor Blodgett 
nor Ritchey, Louisa or Elijah, were in possession of the 
premises, but this plaintiff at said times was in full, open, 
notorious, adverse, and undisturbed possession of all of 
said lot 5, block 194, and so had been in possession from 
February 3, 1874, to May 10, 1889, had continuously paid 
the taxes thereon, had put the lot into cultivation and im- 
proved the same, and now is in possession thereof. 

11. That the deed from Boyd to Blodgett, and the deeds 
from Blodgett to Silas P. Ritchey and his wife Louisa, and 
to Elijah D. Ritchey, and the mortgages from the Ritcheys 
to Blodgett, constitute clouds upon the appellee’s title, and 
he asks for special relief therefrom; that the title to lot 5, 
block 194, be quieted forever in him, and that the defend- 
ants be perpetually enjoined from interfering with his 
enjoyment of the possession thereof or his title thereto. 

The defendants answered that on August 6,1875, S. M. 
Boyd and his wife, Mary E. Boyd, conveyed to him, for a 
valuable consideration, the premises heretofore described, 
which conveyance was recorded in book N, p. 104. 

2. That on May 10, 1889, Blodgett conveyed for a val- 
uable consideration the east half of lot 5, in block 194, to 
Silas P. Ritchey and wife, which conveyance was recorded 
in book 52, p. 478, for $380, due $100 in one year, $140 
in two years, and $140 in three years, and mortgage secur- 
ing said notes duly recorded in book 47, p. 532. 

3. That on May 11, 1889, Blodgett conveyed, for a val- 
uable consideration, the west half of said lot 5 to Elijah 


430 NEBRASKA REPORTS. [Vou. 32 


Pleasants v. Blodgett. 


D. Ritchey, recorded in book 58, p. 119, and Ritchey in 
part payment mortgaged the same to secure his notes there- 
for, recorded in book 48, p. 177. 

4, Silas Ritchey and Louisa, his wife, built a dwelling 
house on the east half of the lot, and have ever since lived 
therein; built a barn and outhouses and dug a well, set 
out evergreens, etc., to the value of $500, and about a 
month thereafter the plaintiff moved a shanty worth $10 
on thie alley of the lot and has since occupied the same 
against the defendants’ wish and consent, and not until 
then did defendants Ritchey know that the plaintiff claimed 
any interest in or right to the lot. 

5. On February 3, 1874, Boyd and the appellee, being 
penniless and insolvent, colluded and confederated to make 
a security for the market, and without consideration the 
appellee made his note for $25, secured by mortgage on lot 
5, block 194, Boyd’s lot, and Boyd was to pay the note 
due ‘and save plaintiff harmless, and said mortgage was 
released at the same time it was made. Defendant denies 
each and every allegation not heretofore admitted. 

Second—That the cause of action stated in the petition 
did not accrue within ten years next before the commence- 
ment of this action. The appellee replied denying each 
and every allegation of the answer. 

There was a trial to the court, with decree for the plaint- 
iff, on April 17, 1890, wherein it was found that the 
plaintiff was the owner of, and had the legal estate in, and 
was entitled to, the possession of the real property de- 
scribed ; that neither the defendants, nor any of them, 
have any estate in or are they entitled to the possession of 
the real estate or any part thereof, and that the deed to said 
premises from S. M. Boyd to Harrison H. Blodgett, and 
from Harrison H. Blodgett to Silas P. Ritchey and Louisa, 
his wife, and from Harrison H. Blodgett to Elijah D. 
Ritchey, and the mortgage deeds from Silas P. Ritchey 
and Louisa, his wife, to Harrison H. Blodgett are each and 
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all of them void and of no effect in law or equity as to the 
title of said premises, and that each and all of them should 
be canceled, set aside, and held for naught, and that the 
title to said real estate should be quieted and set at rest in 
the plaintiff as against each and every one of the defend- 
ants, as prayed for in the petition. 

It was ordered, adjudged, and decreed that the quit- 
claim deed to the real estate in controversy from 8S, M. 
Boyd to H. H. Blodgett dated August 6, 1875; that the 
deed of H. H. Blodgett of the east half of lot 5, in block 
194, in the city of Lincoln, to Silas P. Ritchey and Louisa, 
his wife, dated May 10, 1889, recorded in book 52, p. 478; 
that the deed of the west half of lot 5 in block 194, in 
the city of Lincoln, to Elijah D. Ritchey, dated May 11, 
1889, recorded in book 53, p. 119; that the mortgage deed 
for said east half of lot 5, in block 194, in the city of 
Lincoln, from Silas P. Ritchey and Louisa, his wife, to 
Harrison H. Blodgett, dated May 11, 1889, recorded in 
book 47, p. 532, and the mortgage deed to the west half 
of lot 5, in block 194, in the city of Lincoln, from Elijah 
D. Ritchey to H. H. Blodgett, dated May 11, 1889, re- 
corded in book 48, p. 171, be, and the same, and each of 
them, hereby are, declared to be null and void, and of no 
force or effect in law or equity to affect the title to the real es- 
tate described. That the title and possession of George 
W. Pleasants to all aud singular the premises, lot nnmber 
5, in block 194, in the city of Lincoln, be, and the same 
are, hereby quieted as against the defendants, and each of 
them, and all persons claiming under them, or any of them, 
and they are hereby forever enjoined from setting up any 
claim to said premises, or any part thereof, adverse to the 
title and possession of George W. Pleasants, his heirs or 
assigns, thereto, and the sheriff of Lancaster county is 
hereby ordered to put the said George W. Pleasants in pos- 
session of said real estate. And the said Pleasants shall 
recover of said Blodgett, Silas P. Ritchey and Louisa, his 
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wife, and of Elijah D. Ritchey, the costs of this proceed- 
ing, taxed at $66.25. To all of which findings and decree 
the defendants excepted upon the record and appealed their 
case to this court, 

On the direct examination of the appellee in the court 
below, he testified that when he bought the lot on Febru- 
ary 3, 1874, from Boyd, he delivered a mortgage to Boyd 
for the balance of the purchase money, and that Boyd had 
told him that he had executed and delivered a deed for 
him, in the hands of N.S. Scott, which he could get when- 
ever he paid off the mortgage. 

John Morrison testified that he had bought this note and 
mortgage from Boyd, and that Boyd had told him that he 
had sold this lot and had conveyed the same to Pleasants ; 
that Boyd executed the release upon the back of the mort- 
gage, so that when Pleasants paid the same he could see 
that it was released; that in 1885 Pleasants paid the note, 
and both note and mortgage with the endorsement of the 
release were delivered to Pleasants. 

N.S. Scott testified that he had no positive recollection 
of the Boyd to Pleasants deed having been left with him, 
but it may have been, as some of his papers were burned 
in Leighton & Brown’s fire. 

Attention is directed to the letter of N. C. Abbott to 
Boyd, dated August 2, 1887, wherein it is to be inferred 
that, at that date, Scott had a distinct recollection that 
Boyd’s deed to Pleasants had been made, executed, and de- 
livered. 


“S. M. Boyd, Esq., Pittsburg, Pa.—Srr: In the matter 
of deed to lot 5, in block 194, of which I wrote you last 
April, we have been waiting patiently for your visit to this 
city; but so far have seen and heard nothing of you. Mr. 
N. 8. Scott has a very clear recollection that you executed 
and delivered a deed to that lot to Mr. Pleasants at the 
time he executed the mortgage thereon to you. Certain it 
is that Mr, Pleasants has paid you for the lot, and kept 
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the taxes paid up for more than ten years, and has the pos- 
session thereof. It appears you subsequently gave a deed 
therefor to Mr. Blodgett, who certainly knew of the rights 
of Mr. Pleasants, for the latter was in possession. We 
wish you would place this matter so that it can be fairly 
and squarely contested between Mr. Blodgett and Mr. 
Pleasants, and by giving to Mr. Pleasants a quitclaim you 
will have accomplished this and done yourself no harm, 
and compromised the rights of no one else; but placed 
Mr. Pleasants in a position where he can defend his rights. 
You will be doing but even handed justice in complying 
with our wish. I will enclose deed, which please execute 
and return. 
“Yours respectfully, N. C. Asgotr.” 

It appears from the evidence that the mortgage from 
Pleasants to Boyd was recorded February 14, 1874; the 
release on the back of the mortgage was executed Decem- 
her 29, 1874, when sold by Boyd to Morrison, and after 
payment by Pleasants to Morrison was recorded May 16, 
1885. 

Asa result of the letter from Abbott to Boyd, the latter 
on August 27, 1887, executed a quitclaim deed of said lot 
to Pleasants, which was introduced on the trial as corrob- 
orative of Pleasants’ testimony that he had a conveyance 
of the lot and was entitled to such, to which the defendant 
answered, “they had no objection to that.” 

The redemption certificate whereby Pleasants paid the 
taxes on the lot from 1872 to 1882 inclusive, which he 
did on April 15, 1886, was put in evidence. 

There is evidence that in 1886, 1887, 1888, and 1889, 
Pleasants had plowed the lot and raised crops upon it, 
when the defendant Ritchey moved upon it. 

It does not appear to be doubtful that the defendant Blod- 
gett knew of the existence of the mortgage from Pleasants 
to Boyd, before the date of the deed from Boyd to him. 
There is evidence that he had prepared an abstract of title 

30 
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of the lot, which did not show the Pleasants mortgage, and 
which was exhibited to various parties and offered for sale, 
among whom was Ritchey. 

It is testified by Anderson, that in 1888, Pleasants had a 
garden on the lot, and that in 1889 he had the lot plowed and 
cultivated in potatoes, had obtained the use of the lot from 
Pleasants on a debt which he owed him when Ritchey 
moved his house onto the lot, and that Pleasants’ house 
was standing on the rear end of the lot when Ritchey moved 
upon it. 

The quitclaim deed of Boyd to Pleasants was recorded 
August 31, 1887, and therefore Ritchey had constructive 
notice of Pleasants’ title for nearly two years before their 
purchase of the lot from Blodgett. 

Adverse to the title of the appellee is that claimed by 
the appellants. Blodgett’s title by quitclaim from Boyd, 
dated August 6, 1875, for “lot No. 6 in block 76, and lot 
No, 5 in block 194,” which was recorded August 9, 1886, 
was not produced at the trial, and grave suspicions were cast 
upon it. Motion to admit evidence against the deed was 
overruled, and exceptions taken in order to review the 
motion in this court. It is sufficient disposal of this mo- 
tion to say that it is not deemed necessary to further con- 
sider it in order to reach a conclusion in this case. 

It will be seen that the quitclaim of Boyd to Blodgett 
first describes the lot 6 in block 76. 

N. 8. Scott’s affidavit shows that this deed was made to 
correct the title to that lot; that Boyd had owned that lot 
and conveyed same to one Coe, who had lost his deed which 
was never recorded; Coe had deeded to one Lazenby said 
lot 6, block 76, which deed was of record; that Lazenby, 
on said 6th day of August, 1875, conveyed said lot 6, block 
76, to Blodgett; that Scott took the acknowledgment of 
that deed; that on said day Lazenby and Boyd and Blod- 
gett and Scott were all together in the office, the three lat- 
ter all occupied; that said deed of said lot 6, block 76, 
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made on said 6th day of August, 1875, by Boyd and wife, 
and acknowledged by Scott, was made by Boyd to correct 
the break in the chain of title occasioned by Coe losing his 
deed from Boyd, and that this deed was the only one made 
by Boyd on that date and acknowledged by Scott. 

The importance of this testimony is evident. Boyd’s 
deed of lot 6, block 76, on August 6, 1875, was made to 
Coe. 

T. H. Hatch, an abstracter, and W. E. Churchill, dep- 
uty county clerk in 1886, both swear that the name of the 
grantee in the deed filed for record August 9, 1886, pur- 
porting to convey lot 6, block 76, and lot 5, block 194, 
from 8. M. Boyd to H. H. Blodgett, had been erased and 
the name of H. H. Blodgett written over the erasure. 

Counsel say that until the defendant Ritchey in the 
midst of the trial swore that he had torn up this deed, it 
was supposed it would be produced, and argue further that 
all possible diligence was used by counsel, and claims that 
the case ought to have been reopened and this testimony 
impeaching this pretended deed from Boyd to Blodgett of 
the lot in controversy admitted in evidence, 

Blodgett does not record this deed for more ‘than eleven 
years after the date it bears; knows of the giving of the 
mortgage by Pleasants to Boyd; knows of Pleasants pay- 
ing off the mortgage and recording the release; knows of 
the tax sale of this lot, and permits Pleasants to redeem 
said lot from tax sale and pay the taxes from 1872 to 1882 
inclusive; knows all these facts even before he records his 
deed, and officed with Boyd and knew the facts relating to 
the giving of the mortgage on said lot by Pleasants to 
Boyd, before the date of his pretended deed from Boyd of 
August 6, 1887. ; 

Some of the testimony of Blodgett, showing his knowl- 
edge of Pleasants’ title, and his efforts to sell the lot 
without the buyer getting knowledge of same, is herewith 


given. 
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Q. Did you and Boyd and Captain Scott office together? 
A. Yes. 
Q. There was no mortgage at that time on record? 
A. I know of no mortgage on record. 
Q. Did you not apply to Captain Zernecke to make the 
abstract and leave the mortgage off? 
. I might, I don’t remember. 
. Is it not your best impression you did? 
Maybe I did. 
Why did you do that? 
. Because I did not consider it a lien on the property. 
You showed that abstract to Ritchey? 
Yes, sir. 
You left this off? 
. Yes, I left this off. 
. You finally left this mortgage off? . 
Yes, sir. 
. You showed this to Ritchey? 
. Yes, sir. 
. And told him this wasa correct abstract of the title? 
. I told him it was an abstract of title. 
. You led him to believe that abstract contained every- 
thing on the record? 
A. I led him to believe the title was good. 
* Q. Answer the question—When you showed it to him 
did not you lead him to believe that it was a correct abstract. 
of title, of everything? 
A. I did. 
Q. And at the same time this mortgage of George Pleas- 
ants you left off. 
A. Yes, sir. 
Q. And you showed him this abstract ? 
A. Yes. 
Q. This fraudulent abstract you got up, you showed him 
that? 
A. Yes, I showed him that. 


OPOPOrOPOPOPOPO> 
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Q. Before you got this deed from peye did you look at 
ithe record? 

A. I think I did. 

Q. And this mortgage was on the record? 

A. On the record. 

Q. I will ask you if you paid taxes? 

A. [have not paid any taxes, 

Q. You known that Mr. Pleasants paid taxes on this 
lot from 1872 down? 

A. I know the record shows it was sold for taxes, and 
Mr. Pleasants went in and paid the taxes to the county. 

Under the evidence adduced, the court below found that 
the appellant Blodgett was in the possession of facts suffi- 
cient to put him upon an examination of the appellee’s title ; 
that the appellant Ritchey had equal opportunity of learn- 
ing of the appellee’s claim of title, and that none were in- 
nocent purchasers, in a sufficient sense, adverse to the title 
of the appellee. The testimony is conflicting, to the extent 
of the astuteness and ingenuity of the resisting defendants, 
but the one salient fact remains that a deed had been made 
for the lot to the appellee, who had executed a mortgage 
for the purchase money, and had subsequently satisfied the 
mortgage and was entitled to the deed. It may have been 
delivered, according to the testimony, to one of two or 
three parties for the grantee, but it is fairly established, 
as found by the court below, that it was made and deliv- 
ered by Boyd for Pleasants, conveying to him the title in 
fee. 

Whether a deed, under these facts, executed and not de- 
livered immediately, but handed to a stranger to be deliv- 
ered at a future time, be an escrow or a deed of the grantor 
‘presently, depends upon the intent of the parties. Where the 
future delivery depends upon the performance of a condi- 
tion it isan escrow. (Hathaway v. Payne, 34 N. Y., 92.) 
And this appears to be the present case. 

In Hoyt v. Schuyler, 19 Neb., 657, it was said that “the 
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very form of conveyance by quitclaim, repels the inference 
of a bona fide purchase.” The purchaser bought an in- 
terest which had previously been conveyed to another, and 
the grantee under the quitclaim thereby took nothing. 

A rule of long standing is, that this court will not re- 
verse a case where the evidence is conflicting unless the 
judgment is clearly against tle weight of evidence. We 
are of the opinion that the judgment is fairly supported by 
the evidence and it is therefore 

AFFIRMED. 


THE other judges concur, 


L. W. Binuinesuey v. J. C. Rickerts. 
[FILED JuLy 1, 1891.] 


Ejectment: BREAK IN CHAIN OF TITLE SUPPLIED BY PAROL. 
In an action of ejectment, where a deed was omitted in the chain 
of the defendant’s title, but there was proof tending to show that 
such a deed had, in fact, been executed but not recorded, held, 
that a judgment in favor of the defendant conformed to the 
testimony and is affirmed. 


Error to the district court for Lancaster county. Tried 
below before FIELD, J. 


L. W. Billingsley, and Pound & Burr, for plaintiff in 
error, cited: 1 Greenl., Ev., secs. 118, 114; Vicksburg R. 
Co. v. O’Brien, 119 U. S., 99; Durkee v. R. Co., 69 Cal., 
5383; Luby v. R. Co., 17 N. Y.,1381; Williamson v. R. Co., 
144 Mass., 148; Wilson v. Barkalow, 11 O. St., 470; Crete 
v. Childs, 11 Neb., 256; Harrison v. Baker, 15 Id., 47; 
Frederick v. Kinzer, 17 1d.,367; Brant v. Coal Co.,93 U.S., 
336; Ferris v, Coover, 10 Cal., 681; Gray v. Bartlett, 20 
Pick. [Mass.], 193; Odlin v. Gove, 41 N. H., 477; Hill vo. 
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Epley, 31 Pa. St., 384; MeCune v. MeMichael, 29 Ga., 
312; Knouff v. Thompson, 16 Pa. St., 363; Crest v. Jack, 
3 Watts [Pa.], 240; Gore v. White, 20 Wis., 425; Plummer 
v. Mold, 22 Minn., 15; Mayo v. Cartwright, 30 Ark., 
407; Patterson v. Esterling, 27 Ga., 207; Bigelow v. Top- 
lif, 25 Vt. 273; Hill v. Epley, 31 Pa. St., 331; Iason 
v. Philbrook, 69 Me., 57; Tongue’s Lessee v, Nutwell, 17 
Md., 212; Fisher v. Mossman, 11 O. St., 42; Brown v. 
Tucker, 47 Ga., 485; Pence v. McPherson, 30 Ind., 66; 
B. & O. R. Co. v. Strauss, 87 Md., 237; Hast v. Dolihite, 
72 N. Car., 562; McGarrity v. Byington, 12 Cal., 426; 
Dellett v. Kemble, 23 N. J. Eq., 58. 


Lamb, Ricketts & Wilson, contra, cited: McCann »v., 
Atherton, 106 Ill, 31; Warrall v. Munn, 5 N. Y., 229; 
Cocks v. Barker, 49 Id., 107; Ordinary v. Thatcher, 41 
N. J. L., 408; Beers v. Beers, 22 Mich.,42;C. Wi& Z R. 
Co. v. Iliff, 13 O. St., 285; Plank Road Co. v. Stevens, 10 
Ind.,1; Wight v. Shelby, 16 B. Mon. [Ky.], 4; Duncan v. 
Pope, 47 Ga., 445 ; 2 Herman, Estoppel, 1053, 1093, 1094, 
1191, 1192; Grymes v. Sanders, 93 U.S. 55; Vallette 
v. Bennett, 69 Ill., 632; Miller v. Oraig, 3 Stock. [N. J. L.], 
175; Grant v. Davenport, 18 Ia., 178; Snodgrass v. Rick- 
etts, 13 Cal., 359; Marines v. Goblet, 9S, E. Rep. [S. Car.], 
803; 2 Pomeroy’s Eq. Jur., sec. 810. 


MAXWELL, J. 


This is an action of ejectment brought by the plaintiff 
against the defendant, in the district court of Lancaster 
county, to recover tlie possession of the northeast quarter 
of the southwest quarter, section 27, township 10 north, 
range 6 east, and damages for digging up and carrying 
2,000 cubic yards of building sand of the alleged value of 
$500. 

The defendant in his amended answer, First, interposes 
certain denials, and for a second defense says, “ Wealthy P. 
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Gregory, through whom the plaintiff claims title, is the 
mother of one John 8. Gregory, the plaintiff’s counsel of 
record in this case; that one E. Mary Gregory is the wife 
of said John 8. Gregory; that the plaintiff in this suit is 
not the real party in interest, but is simply an alter ego for 
said John §S. and E. Mary Gregory, who is the real party 
in interest; that on or about the 17th day of February, 
1880, the said John S. Gregory desired to sell to this de- 
fendant the said premises, then representing the legal title 
to be in one Harry E. Wells. He then gave to the plaint- 
iff what he claimed to be the chain of title to said prem- 
isés, viz., that the title passed from the United States to one 
Emerson H. Eaton, and from said Eaton to E. Mary Greg- 
ory, his wife, by sheriff’s deed, from E. Mary Gregory, 
to John 8. Gregory, her husband, to Wealthy P. Gregory, 
and Wealthy P.Gregory and husband back to E. Mary 
Gregory and John S., her husband, to Mary E. Sweetland, 
from Mary E. Sweetland to Harry E. Wells; that the 
said defendant was induced to rely upon said statement and 
thereupon purchased said land, taking from said Wells a 
warranty deed, except taxes and tax deeds, and then be- 
lieved that he was getting a good and perfect title, except 
as to outstanding tax title and taxes, and had no actual 
notice to the contrary; that during the spring of 1880, 
this defendant took actual possession of said premises, and 
caused to be erected thereon a smal] dwelling, which he 
caused to be occupied; that in the spring of 1881 he 
caused said premises to be inclosed with a fence, and other- 
wise to be improved, and from then hitherto continued to 
hold, occupy, improve and claim said premises for more 
than four years, without any knowledge that Wealthy P. 
Gregory, or any other person, claimed any interest therein. 

“This defendant, also relying upon his title, did, in the 
month of June, 1880, buy in the outstanding tax title and 
tax certificate at a cost to him of about $200; that during 
all of said time Wealthy P. Gregory resided about 250 
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feet from the residence of this defendant, and in full view 
of said premises, and saw this defendant take possession of, 
and thereafter exercising sole and exclusive control over 
said premises and improving the same, as his own prop- 
erty, as herein alleged, and repeatedly during all of said 
period met and conversed with the said W. P. Gregory 
about property and other matters, without the slightest in- 
timation that she had or claimed any interest in or to said 
premises. During all of said period, and from thence to 
the commencement of this suit, this defendant paid all the 
taxes assessed against said premises. 

“This defendant says by reason of the premises, the said 
Wealthy P. Gregory and her grantee, the plaintiff herein, 
and those for whom (she) holds, are estopped to claim any 
interest in or to said premises. 

“Third—That Wealthy P. Gregory, under whom 
plaintiff claims title, derived her title from E. Mary and 
John S. Gregory, and that thereafter and in June, 1878, 
the said E. Mary Gregory and John 8S. Gregory, her hus- 
band, conveyed said premises by warranty deed to Mary 
E. Sweetland, who afterwards conveyed said premises to 
Harry E. Wells, who conveyed to this plaintiff. And this 
defendant is advised, and believes and alleges the fact to be, 
that said Wealthy P. Gregory reconyeyed said premises to 
E. Mary Gregory prior to her conveyance to Mary E. 
Sweetland, which deed was and is kept from the records by 
John 8. Gregory, the real party in interest in this suit. 
And if the said Wealthy P. Gregory continued to hold the 
naked legal title, she held it as naked trustee for John 8. 
and E. Mary Gregory. 

“ Fourth—That the premises described in the plaintiff’s 
petition were subject to state and county taxes for the year 
1874; that for said year said premises were duly assessed 
and returned for taxation, and taxes were duly levied 
thereon by the county board of Lancaster county, Ne- 
braska, for said year, which said premises were placed in 
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the hands of the treasurer of said county for collection; 
that in default of payment of taxes thereon for said year 
by the plaintiff or any of his grantors, said premises were, 
on the 21st day of September, 1875, duly sold by the 
treasurer of Lancaster county, Nebraska, at public sale, to 
one F, A. Osborn, for the sum of $22.60, he being the 
highest and best bidder therefor; that said premises were 
not redeemed from said sale, and that on the Sth day of 
February, 1878, on presentation of the certificate of tax 
sale by Charles L. Flint, the then holder thereon, and on 
demand for a deed, and the said premises then not having 
been redeemed, the then treasurer of Lancaster county, 
Nebraska, executed and delivered to said Charles L. Flint 
a good, sufficient, and valid deed, after having complied 
with all the requirements provided by law, which tax deed 
was, ou the 13th day of February, 1878, duly recorded in 
the office of the county clerk, in book W of deed records, 
at page 315. This defendant says that said Charles L, 
Flint by mesne conveyances transferred said land to this 
defendant on the 30th day of June, 1880; that this de- 
fendant immediately thereupon entered into the actual pos- 
session thereof and has ever since held the peaceable, open, 
notorious, and adverse possession thereof under claim of 
title.” 

The plaintiff, in his reply, denied the new matter con- 
tained in the answer. 

On the trial of the cause the jury returned a verdict for 
the defendant, and a motion for a new trial having been 
overruled, judgment was entered on the verdict. 

The testimony tends to show that in January, 1880, the 
defendant came to this state and purchased land adjoining 
that now in controversy. At that time he met John S. 
Gregory, Jr., who offered to sell him the land in contro- 
versy and took him to see the property. ‘The defendant 
made him an offer for the land, which was not accepted at 
the time, but as the defendant was about to leave the state 
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temporarily he left the money with his son, A. C. Ricketts, 
to pay for the land if the proposition should be accepted 
while he was absent. John 8, called upon A. C. Ricketts 
and agreed to accept $300, which sum was agreed upon 
and paid and the deed executed by one Wells, in whom 
the title then was. No abstract of title was furnished, but 
the testimony tends to show that the title was as follows: 
“From the United States to Emerson H. Eaton; Emer- 
son H. Eaton, by sheriff, to E. Mary Gregory; E. Mary 
Gregory and John S., her husband, to Wealthy P. Greg- 
ory, the mother of John S. Jr.; Wealthy P. Gregory and 
husband back to E. Mary Gregory; E. Mary Gregory 
and John S. to Mary E. Sweetland; Mary E. Sweetland 
to Harry E. Wells.” 

In May, 1880, the defendant returned to Nebraska and 
resided but a short distance from the residence of Wealthy 
P. Gregory. He enclosed the land in controversy and 
erected a small dwelling-house thereon and paid about 
$200 back taxes. The defendant and Wealthy P. Greg- 
ory and husband seem to have been on intimate terms, 
and Wealthy P. Gregory made no claim to the land until 
about the year 1884, when she and her husband seem to 
have claimed an interest in the land. Nothing was done, 
however, until the year 1887, when she conveyed to the 
plaintiff by a quitclaim deed for the sum of $300 cash 
and a conditional mortgage on the land for $400 more. 
The land at that time was shown to be worth at least 
$4,000. The plaintiff thereupon instituted this action. 
The defect in the chain of title is from Wealthy P. Greg- 
ory to E. Mary Gregory. 

The testimony tends to show that such conveyance had 
actually been made but had not been recorded; that John 
S. had authority from his mother to sell the land in ques- 
tion and receive payment therefor is clearly established by 
the testimony, and the jury would not have been justified 
in finding to the contrary. 
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The testimony of Mrs. Groff, a sister of John S., who 
was not called as a witness, but whose statement was ad- 
mitted without objection, gave a reason why her mother 
had failed to assert her rights to the land. This reason, as 
it reflects on a party concerned, will not be stated here. 

On the whole case it is apparent that the verdict con- 
forms to the proof and the judgment is 


AFFIRMED, 


The other judges concur. 


Wauter §. Tucker ET au. v. Epwarp H. Cannon. 
[FiLep Juxy 1, 1891.] 
1. Instructions. Where instructions requested by a party have 


been previously given in substance by the court on its own mo- 
tion, it is not error to refuse to give the instructions so requested. 


Instructions requested must be applicable to the testi- 
mony and state the law correctly in order to predicate error 
upon tle 1efusal to give the same, 


REHEARING of case reported 28 Neb., 196. 
J. T. Moriarty, for plaintiffs in error. 
Beievids & Breckenridge, contra. 
MaxwWELL, J. 


The defendant in error brought an action against the 
plaintiffs in error for malicious prosecution, it being al- 
leged that Tucker filed a complaint charging the defendant 
in error ,with a felony, viz., embezzlement, while Adams 
conspired with Tucker to institute the prosecution. 
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” The answer is a general denial. On the trial of the 
cause the jury returned a verdict for $72.08. 

The errors complained of in this court are: 

First—That the verdict is not sustained by sufficient 
evidence and is contrary to law. 

Second—Errors of the court in refusing to give certain 
instructions. 

In regard to the first objection it is sufficient to say that 
there was sufficient evidence to submit to the jury, and to 
sustain the verdict. The evidence, therefore, need not be 
reviewed at length. 

The instructions given are as follows: 

“First—This action is brought for the recovery of dam- 
ages charged to have been occasioned to plaintiff, by his 
arrest and imprisonment, on a charge and complaint made 
against him by the defendants, for the crime of embezzle- 
ment. 

“‘Second—The petition alleges that such arrest, prose- 
cution, and imprisonment were without probable cause, 
and were malicious, and that upon examination upon such 
charge and complaint before the police judge of the city of 
Omaha he was discharged. 

“Third—The testimony and admissions of the parties 
show that the defendant Isaac Adams drew the complaint 
and warrant, and that the complaint was sworn to by the 
defendant Tucker against the plaintiff substantially as al- 
leged by him, and that, upon examination therefor, he was 
discharged by the police judge. The discharge of itself, 
however, does not establish malice on the part of the de- 
fendants, and is not sufficient to entitle the plaintiff to re- 
cover. 

“ Fourth—In order that the plaintiff should recover in 
this action, it is necessary that he should establish by a fair 
preponderance of all the evidence, (Ist) that there was no 
probable cause for making the complaint and causing his 
arrest on the charge of embezzlement, and (2d) that the 
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defendants in causing his arrest on said charge, acted ma- 
liciously. To sustain an action for malicious prosecution, 
the facts proven ought to be such as to satisfy any uuprej- 
udiced, reasonable mind, that the defendants had no rea- 
sonable ground for the prosecution, and were actuated only 
by a desire to injure the plaintiff. 

“ Fifth—Reasonable or probable cause, within the mean- 
ing of the law, may be defined as a reasonable amount of 
suspicion, supported by circumstances sufficiently strong in 
themselves to warrant a cautious man in believing that the 
accused is guilty; but mere suspicion alone is not sufficient. 

“Sixth—Malice, in law, means an act done wrongfully 
and willfully, without reasonable or probable cause, and 
not necessarily an act done from ill-feeling or spite, or a 
desire to injure another. It is enough if defendant be act- 
uated by improper or sinister motives. 

“Seventh—In law, the want of probable cause does not, 
of itself, show malice, but the jury is at liberty to infer 
malice therefrom, as a conclusion of fact, if, from all the 
evidence in the case, they deem such an inference justifiable. 

“ Kighth—If you should find for the plaintiff you should 
allow him for damages, all expenses shown by the evidence 
to have been incurred necessarily in his defense—for his 
loss of time, earnings in his business, if any, and for the 
disgrace and mental suffering caused by the arrest and im- 
prisonment; but you are not permitted to allow exemplary 
or punitive damages, that is, to give damages merely to 
punish defendants for what they may have done, and you 
cannot allow damages in a greater sum than the amount 
claimed, $1,000. 

‘‘Ninth—If you should find for the defendants, your ver- 
dict should simply be in general terms, for the defendants.” 

The following instructions were given at the request of 
the plaintiff below: 

“First—You are instructed that it is not essential that 
both defendants should have signed the complaint, upon 
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which was issued the warrant for the plaintiff’s arrest, but 
if they were both instrumental in causing the arrest, they 
may both be held liable, providing you find the arrest was 
made maliciously and without probable caus. * * * 

“Second —If you find that the purpose of the arrest was 
anything else than to vindicate the law and punisli crime, 
then you may infer that the defendants had a malicious 
motive in causing same.” * * * 

The following instructions were asked by the defend- 
ants below and given: _ 

“To maintain an action for malicious prosecution it is 
necessary for the plaintiff to establish by a fair preponder- 
ance of evidence, that there was no probable cause for mak- 
ing the complaint and causing the arrest, and that defend- 
ant in so doing acted maliciously. The jury are instructed 
as a matter of law that an agent is guilty of embezzlement 
if, without the consent of his employer, and intending to 
defraud his employer, he converts to his own use money 
which has come into his possession by virtue of his em- 
ployment. If, therefore, you shall find from a preponder- 
ance of the evidence, that the plaintiff, at the time of his 
arrest, had appropriated to his own use, with a fraudulent 
intent, the money which he was charged with embezzling, 
you will find for the defendants. 

“The jury are instructed that the mere fact that the 
plaintiff was arrested for embezzlement and discharged by 
the court is not evidence of either want of probable cause 
or malice, but that both want of probable cause and malice 
must be shown by other testimony. The court instructs 
the jury that to establish embezzlement by an agent, it is 
not necessary to show that the principal made a demand of 
the agent for the money embezzled.” 

This case was before this court in 1889, and the judg- 
ment of the court below affirmed. (Tucker v. Cannon, 28 
Neb., 196.) In that case the opinion was written by Chief 
Justice REESE, and the above instructions sustained as 
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a correct statement of the law. No particular error has 
been pointed out, and we adhere to our former decision. 

The plaintiffs in error contend that the court erred in re- 
fusing to give the following instructions asked for by them: 

“The jury are instructed that a person whose money has 
been embezzled has a legal right to the money thus wrong- 
fully appropriated, and the fact that the defendant Adams 
offered to settle with plaintiff after the plaintiff’s arrest, 
does not show that said defendant did not believe plaintiff 
guilty of embezzlement. The burden of proof is upon 
the plaintiff to establish want of probable cause and mal- 
ice, and both of these must concur. No degree of malice, 
that may be established, will show want of probable cause, 
nor does want of probable cause necessarily show malice. 
Probable cause means a state of facts that would lead a 
man of ordinary prudence and discretion to entertain an 
honest belief in the guilt of the accused. 

“Tf you shall find that the defendants, at the time of 
filing the complaint against the plaintiff, believed, and had 
reasonable ground for their belief, that plaintiff, knowing 
that defendant Adams was not indebted to him, appro- 
priated to his own use the money which he was charged 
with embezzling, then you will find for defendants.” 

In the former opinion Judge REESE pointed out the ob- 
jection to one of these instructions, and held that it was 
properly refused because it omitted the iutent to defraud, 
which is of the essence of embezzlement. ° 

The other instructions asked, so far as they were applic- 
able to the testimony, had previously been given by the 
court. There is no error, therefore, in refusing to give the 
instructions asked. 

After a very careful reconsideration of the case, the for- 
mer judgment is evidently right and is adhcred to. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Omaua & FLORENCE Lanp & Trust Co. v. OLoF 
HANSEN. 


[FILED JuLy 1, 1891.] 


1. Instructions: MAreinaL Nore OMITTED. Where the court 
fails to write the word “ given ’’ on the margin of each instruc- 
tion as required by the statute, exception must be specially taken 
on that ground, as the objection does not go to the substance of 
the instruction. 


2. Adverse Possession: MoTive Not EssEnTIAL. Under our 
statute of limitations, if a party establish in himself or in con- 
nection with those under whom he claims an actual, notorious, 
continuous, and exclusive possession of land as owner for a period 
of ten years, he thereby acquires a title to the land, and this 
irrespective of any question of motive or mistake. 


3. : CONTINUITY NoT BROKEN BY TAKING TAX DEED. A 
person who is in the adverse possession of land does not break 
the continuity of possession by purchasing the land at tax sale 
and receiving a tax deed therefor. In such case, where there is 
no actual break in the possession, the adverse occupant may 
rely upon his adverse occupation and also his claim or tax lien. 
In other words, he may combine all the rights possessed by him 


in defense of his possession. 


4, Instructions given on behalf of defendant, held, applicable to 
the testimony. 


Error to the district court for Douglas county. Tried 
below before Doane, J. 


Congdon & Hunt, for plaintiff in error: 

The adverse nature of the possession as well as the fact 
thereof must be shown by a clear and positive proof. 
(Colvin v. R. V. Land Ass’n, 23 Neb., 80.) Possession by 
one other than the owner is always presumed to be permis- 
sive and not adverse. (Angell, Lim., sec. 384.) The occu- 
pant must hold the property exclusively and adversely to 
the true owner and to the world. (Walsh v. Hill, 41 Cal., 
571; Putnam Free Sch, v. Fisher, 34 Me., 172.) Continuity 
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is broken by the assertion of a different claim by the occu- 
pant than that under which he formerly held. (Pepper v. 
O’ Dowd, 39 Wis., 548; Wood, Lim., sec. 270; Barnes v. 
Vickers, 59 Tenn., 370; Crispen v. Hannavan, 50 Mo., 
549.) 


Lake & Hamilton, contra: 

Possession for more than ten years, although without 
color of title, conveyed to defendant the fee. (Gatling v. 
Lane, 17 Neb., 83; Haywood v. Thomas, Id., 240.) The 
plaintiff must recover, if at all, on the strength of hisown 
title. (Franklin v. Kelley, 2 Neb., 112; Butler v. Davis, 5 
Id., 525; O’Brien v. Gaslin, 24 Id., 562.) As to how the 
intention to claim ownership, of which defendant testifies, 
must be manifested to the world to make his possession 
adverse: Horbach v. Miller, 4 Neb., 47; 1 Am. & Eng. 
Ency. Law, 264, n. 1. As to the tax deed: Griffith v. 
Smith, 27 Neb., 47. 


MAXWELL, J. 


This is an action of ejectment brought by the plaintiff 
against the defendant to recover the possession of “ Lots 2 
and 4, block 77; lot 2, block 79; lots 5 and 7, block 82; 
lot 6, block 86; lot 8, block 87; lot 5, block 236 ; lots 1, 
8, and 8, block 251; lots 1, 5, 6, 7, and 8, block 252, in 
the city of Florence, Douglas county, 

The defendant, in his amended answer, pleads first a 
general denial, and second, that the cause of action did not 
accrue within ten years before the bringing of the action. 

During the trial the plaintiff dismissed the action with- 
out prejudice as to lots 6 and 8 in block 231; lot 5 in 
block 234; lot 8 in block 238; lot 4 in block 81, and lot 
7 in block 78. 

The jury found in favor of the plaintiff for lots 5 and 
7, block 82; lot 6 in block 86; lot 8 in block 87, and for 
the defendant for the remainder of the property. 
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The principal error relied upon in this court is in the 
giving of certain instructions as to the defendant, as fol- 
lows: 

“ First—The jury are instructed that under the issues 
in this case the burden of proof rests upon the. plaintiff, 
and before it can recover any of the lots in controversy 
from the defendant, the plaintiff must show, to the satisfac- 
tion of the jury, and by a preponderance of evidence, a 
right to them, superior and better than that of the defend- 
ant. Unless the plaintiff has succeeded in doing this, the 
jury should return a verdict in favor of the defendant. 

“Second—In his answer to the plaintiff’s petition, the 
defendant Hansen has interposed as a defense the statute 
of limitations, by which he asserts, in effect, that the lots 
in controversy have been under his control and occupancy 
for the full period of ten years next before this suit for the 
possession was commenced, And if the jury shall find 
from the evidence that as to the lots in controversy, or 
any of them, Hansen had been in the undisturbed, actual, 
open, and exclusive occupation and control, either person- 
ally or by his servants, agents, or lessees, for ten years 
next before the commencement of this action (which was 
January 22, 1887), and under a claim of ownership, then 
in that case the defendant is entitled to a verdict in his 
favor, as to all of the lots so occupied and controlled by 
him. 

“ Third—No particular act or series of acts were neces- 
sary to be done on the land by Hansen, in order to make 
his possession actual and available tv him in this case as a 
defense. Any visible or notorious acts which the jury 
may find from the evidence, clearly show an intention on 
his part to claim ownership, and possession will be sufficient 
to establish his claim of adverse possession. And such 
acts are equally available to him, whether they were done 
either personally or by his lessees or other privities or agents. 

“ Fourth—Adverse possession may be evidenced by such 
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use of the lots in question by Hansen or his privities as 
would indicate to a passer-by, and to the owner if he went 
to them, that they were used and claimed by some one. 

“ Fifth—The jury are instructed that it is not necessary 
that one who takes possession of lands or lots and holds 
the same adversely to the owner, should have a deed or 
other written evidence of title, in order to cause the statute 
of limitations to run in his favor; but it is sufficient if he 
take actual, open possession, under a claim of ownership, 
and continue it for the full period of ten years. If he do 
so, his title and ownership are complete. 

“ Sixth—If, as to any of the lots in controversy, the jury 
shall find that Hansen took actual possession, and either 
in person, or by another person or persons as his agents or 
lessees, held such possession for a time and then sold his 
right to another, who continued in actnal possession and 
from whom he has since purchased it back, Hansen may 
avail himself of their several occupancies in this action, 
provided that, taken together, they continued uninterrupt- 
edly for ten years. 

“‘Seventh—If the jury find that Hansen, by himself or 
his employes, lessees, or privities, has had exclusive control 
and actual occupancy of said lots, or any of them, under 
a claim of ownership, for the full period of ten years next 
before the commencement of this suit, the fact that he may 
have occupied or had inclosed with them other grounds, or 
even portions of the public streets, would not of itself be 
sufficient to prevent a recovery by the defendant as to such 
lots, provided the defendant exercised such acts of owner- 
ship and control over such lots as to indicate clearly his 
intention to claim the same as if his fence had inclosed 
only said lots, and as to lots so occupied and controlled, 
the jury should find in favor of the defendant.” 

The first objection made by the plaintiff in error is, that 
the court failed to write on the margin of each of said in- 
structions the word “Given,” as required by sec. 54, chap. 
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19, Compiled Statutes. This objection, however, does not 
go to the merits of the instructions themselves, but merely 
to observe the statutory form. An exception must be 
taken, therefore, specially on the ground of the omission 
by the court to write the word “Given,” as required. 
This was not done in this case so as to be available on er- 
ror. While it is the duty of the court to observe the law, 
yet, where it is apparent that no injury has resulted to the 
adverse party from a failure to comply with the statute, a 
case in which this was the only error would not be re- 
versed for that cause alone. In other words, the omission 
must be prejudicial to the party complaining to justify the 
reversal of the judgment. 

The testimony tends to show that all the lots, except 
three, which are in controversy in this case, were purchased 
by the defendant at tax sale in February, 1875, and the 
three additional lots were purchased in the fall of 1876; 
that the defendant immediately took actual possession of 
said lots, claiming to be the owner thereof, and paid all 
taxes, including those which were delinquent, which on 
some of the lots extended back to the year 1860, and has. 
continued in the open, actual, exclusive, uninterrupted pos- 
session to the commencement of this action, paying the 
taxes on the lots. The action was brought in January, 
1887, so that more than ten years had passed after plaint- 
iff entered into possession of the lots, before the bringing 
of the action. 

In order to give security to titles, the legislature, nearly 
thirty years ago, fixed ten years as the period within which 
an action to recover the possession of land should be 
brought. The construction of this statute has been con- 
sidered in many cases by this court, and the uniform hold- 
ing has been that the statute is one of repose; that if a 
party establish in himself or in connection with those 
under whom he claims an actual, notorious, continuous 
possession of land as owner for a period of ten years, he 
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thereby acquires an absolute title to the land, and this ir- 
respective of any question of motive or mistake. Neither 
does the purchase of a tax deed break the continuity of 
possession. (Griffith v. Smith, 27 Neb., 47.) Cases may 
be found which hold that the purchase of such title breaks 
the continuity. We cannot agree, however, that such 
is the case. A party in possession of land as owner cer- 
tainly has a right to protect that possession by the pur- 
chase of any outstanding claim or lien against the prop- 
erty. There is not thereby any break in the possession, 
nor does the adverse occupant rely upon his purchased title 
in preference to the one which he previously possessed. 
He joins the two together and possesses whatever title both 
may give him. There is no error, therefore, in the instruc- 
tions given on behalf of the defendant, and they conform 
to the proof. 

It is evident that there is no material error in the record 
and the judgment is 

AFFIRMED. 


THE other judges concur. 


CENTRAL Nespraska Natu. Bank v. HeEnaeretta E. 
WILDER. 


[FILED JuLy 1, 1891.] 


Stock: PLepGEE ENTITLED To DIVIDENDS. One W. loaned a 
stockholder in a national bank the sum of $1,000, for which 
such stockholder gave his note due in one year with interest, 
and to secure the payment of said note, assigned a certificate for 
ten shares of stock insuch bank. At the expiration of the year 
new stock was issued, and ten shares were transferred as secur- 
ity for said debt, the certificate of stock containing a power of 
attorney to the cashier of the bank to transfer said stock on the 
books of the bank, ete. Most of the officers of the bank had 
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notice of the assignment to W. of the stock as security. The 
principal of the note was afterwards paid, but the interest being 
unpaid, an action was brought to recover a dividend declared 
while W. was the assignee of the stock, The principal defense 
of the bank was that all transfers must be made on the books of 
the bank. Held, That as the officers of the bank had notice 
that W. was holding the stock as security, and made no objec- 
tion, that they must pay the dividend to the party entitled to it 
—the person then holding the stock, and that the rules of the 
bank to the contrary constituted no defense. 


Error to the district court for Butler county. Tried 
below before SurtH, J. 


W. A. Hampton, and W. E. Bauer, for plaintiff in error, 
cited: Dow v. Gould, etc., Min. Co., 31 Cal., 629; 2 Wait’s 
Actions & Def., sec. 6; Morse on Banks & Banking, sec. 43; 
Marlborough Mfg. Co. v. Smith, 2 Conn., 579; Oxford v. 
Bunnel, 6 Id., 552; Colebrooke, Coll., sec. 280. 


Steele Bros., contra, cited: Farrington v. Tennessee, 95 U. 
S., 679; Bradley v. Bauder, 36 O. St., 35; Watson v. 
Spratley, 10 Exch. [Eng.], 236 ; Conant v. Bank, 1 O. St., 
309; 19 Am. L. Rev., 579. 


MaxwELL, J. 


This is an action brought by the defendant in error 
against the plaintiff in error, to recover a dividend declared 
on ten shares of the stock of the bank. 

On the trial of the cause in the court below, judgment 
was rendered in favor of the defendant in error. 

The principal error relied upon in this court is that the 
evidence is insufficient to sustain the judgment. 

It appears from the record that in January, 1888, one 
M. Gould was the cashier of the bank in question, and 
borrowed from the defendant in error the sum of $1,000, 
for which he gave his note payable in one year, with in- 
terest at eight per cent, and to secure said note assigned to 


456 NEBRASKA REPORTS. [ Vou. 32 


Central Neb. Natl. Bank v. Wilder. 


the defendant in error a certificate for ten shares of stock 
of the bank in question. In January, 1889, the capital 
stock of the bank was increased to $100,000, and a new 
certificate of stock was issned to M. Gould for ten shares of 
stock for $100 each, which certificate contained on the back 
thereof the following assignment: 

“For value received, hereby sell, assign, and trans- 
fer unto H. B. Scott shares of the capital stock rep- 
resented by the within certificate, and do hereby irrevoca- 
bly constitute and appoint M. J. Jones or Geo. R. Colton 
attorney to transfer the said stock on the books of the bank, 
with full power of substitution in the premises. 

“ (Signed) M. GouLp. 

“Dated this day of , 18—. 

“Tn presence of 

“(Signed) Georce R. Corton.” 


Colton at this time was cashier of the bank, and most or 
all of the officers thereof knew that this stock was pledged 
to the defendant in error. Afterwards the stock was sold 
and the principal of the vote paid, but the interest thereon 
remaining unpaid, this action was brought to recover a div- 
idend which had been declared but a short time before the 
payment of the principal. 

The principal defense of the bank is a by-law of the cor- 
poration, by which all transfers of stock are to be made on 
the books of the bank; and it is claimed that as the stock 
in question stood on such books in the name of M. Gould, 
that a payment to him of the dividend in question exoner- 
ated the bank from paying to the defendant in error. 

A bank or other corporation, like a natural person, must 
act in good faith with those with whom it deals. It can- 
not shut its eyes to the clear light of day and declare that 
darkness prevails; and no more can it ignore facts as to 
the rights of persons dealing with it, and claim exemption 
on the ground of any technical rule which will work in- 
justice. In other words, if stock of a bank has been as- 
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signed to a party, who is holding the same as security and 
is entitled to the dividends on such stock, the bank must 
pay the dividend to the party entitled to it—the actual 
holder of the stock, if it has notice. Otherwise great in- 
justice might be done by depriving the holder of the secur- 
ity of a portion of the amount due thereon. 

It is evident that the defense set up by the bank is not 
sufficient to exonerate it from liability, and that the judg- 
ment isright. It is therefore 


AFFIRMED. 


THE other judges concur. 


J. EF. LANSING ET AL. Vv. City oF LINCOLN ET AL, 
[FILED JuLy 1, 1891.) 


Cities of First Class: AnLEY PAVING: ASSESSMENTS: SPECIAL 
BENEFITS. The alley in a city block is for the special benefit of 
the several lots abutting thereon, and under the provisions of 
subdivision 63, section 63, chap. 13a, Compiled Statutes, not to 
exceed one-half of the cost of paving thereon opposite each lot 
may he assessed upon such lot. If a lot has been subdivided, 
then the assessment is to be made upon the several subdivisions 
upon an equitable and just basis in proportion to the benefits 
received. It is not necessary that the subdivision actually 
abut on the alley in order to be liable for a portion of the tax. 
The question of the amount of special benefits is one of fact to 
be determined from the evidence. ; 


APPEAL from the district court for Lancaster county. 
Heard below before CHAPMAN, J. 


Chas. L. Hall, for appellants, cited: Agnes v. Newark, 37 
N. J. L., 415; Bogert v. Elizabeth, 27N. J. Eq., 568; State 
v. Newark, 3 Dutch. [N. J. LJ, 191; Omaha v. Schaller, 26 


458 NEBRASKA REPORTS. [ Vou. 32 
Lansing y. City of Lincoln. 


Neb., 526; Tide-water Co. v. Costar, 3 C. E. Green [N. 
J.], 518; Morrison v. Hershire, 32 Ia., 271; Wolf v. 
Keokuk, 48 Id.,129; Springfield v. Green, 120 IIll., 275-6; 
Hanscom v. Omaha, 11 Neb., 42, 43; Lembeck v. Jersey 
City, 3 Stew. [N. J. Eq.], 554; Washington Ave., 69 Pa. 
St., 252; Hartford v. West Middle Dist., 45 Conn., 462; 
Dyar v. Farm Village Corp., 70 Me., 527; Chicago v. Lar- 
ned, 34 IIl., 203; Johnson v. Milwaukee, 40 Wis., 316; 
State v. Elizabeth, 8 Vroom [N. J.], 142. 


E. P. Holmes and J. R. Webster, contra, cited: Spring- 
field v. Green, 120 IIl., 269; Williams v. Mayor, 2 Mich., 
560; People v. Mayor, 4 N. Y., 419; Nichols v. Bridge- 
port, 23 Conn., 189; Wray v. Pittsburg, 46 Pa. St., 365 ; 
Burnes v. Atchison, 2 Kan., 454; St. Joseph v. O’ Don- 
oghue, 31 Mo., 345; Burnett v. Sacramento, 12 Cal., 76; 
Yeatman v. Orandall, 11 La. Ann., 220; Maloy v. Ma- 
rietta, 11 O. St., 636; State v. Dean, 23 N. J. L., 335; 
Bond v. Kenosha, 17 Wis., 284; City of Fairfield v. Ratcliff, 
20 Ia., 396; McGehee v. Mathis, 21 Ark., 40; Palmer v. 
Stumph, 29 Ind., 329 ; Dorgan v. Boston, 12 Allen [ Mass. ], 
234; Cooley, Tax., 449-50; Cooley, Const. Lim., 449, 
508; Weeks v. Milwaukee, 10 Wis., 258; Touzalin v. City, - 
25 Neb., 817; Kittle v. Shervin, 11 Id., 75-7; B. & AL 
R. Co. v. Seward, 10 Id., 216; Welty, Assessments, secs. 
302, 314, 320; Burk v. Altsheul, 6 Pac. Rep. [Cal.], 393 ; 
In re Lowden, 88 N. Y., 553; Inre Merriam, 84 Id., 596 ; 
Cuming v. Grand Rapids, 46 Mich., 159 ; Beniteau v. De- 
troit, 41 Id., 116; Strowbridge v. City, 8 Or., 79. 


MaxwELtL, J. 


This is an appeal in equity from the district court of 
Lancaster county. It is alleged in the petition that “The 
said plaintiff James F. Lansing is the owner in fee simple 
and in possession of lots ‘A,’ ‘B,’ and ‘E” of subdivision 
of lots 1 and 2 in block 40, in said city of Lincoln, Lancas- 
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ter county, Nebraska; the said plaintiff Adeline R. School- 
craft is the owner in fee simple and in possession of lot ‘C’ 
of subdivision of lots 1 and 2 in block 40, in said city of 
Lincoln; the said plaintiff Mary Geiser is the owner in 
fee simple and in possession of lot ‘D’ in said subdivision 
of lots 1 and 2 in said block 40, in said city of Lincoln; 
that said lots 1 and 2 in said block 40, in said city of Lin- 
coln, were originally each fifty feet in width and 142 feet in 
in depth, and were bounded on the north by ‘P’ in said 
street in said city, and on the south by the alley in said 
block 40; that prior to the 20th day of September, 1880, 
said original lots 1 and 2 in said block 40 had been, by 
Theodore S. Ganter, the owner, sold out in parcels by 
metes and bounds at different times to different parties; 
that on said 20th day of September, 1880, the then owners 
of said different parts and parcels of said original lots 1 
and 2 did, in accordance with the provisions ef section 104 
of an act of the legislature of Nebraska, entitled ‘An act 
to provide for the organization, government, and powers 
of cities and villages,’ approved March 1, 1879, under 
which said act said defendant was then organized and doing 
business, make and execute a plat of the subdivision of 
said lots 1 and 2 in said block 40, and on said 20th day of 
September, 1880, filed the same for record in the office of 
the clerk of said Lancaster county, and said plat thereby 
became a part of the recorded plat of said city of Lincoln, 
defendant herein, a copy of which said plat of the said sub. 
division of said lots 1 and 2 in said block 40 is hereto at- 
tached, marked ‘Exhibit A,’ and made a part of this peti- 
tion; that said lots ‘A’ and ‘B,’ belonging to said Lansing, 
plaintiff, and said lot ‘C,’ belonging to said Schoolcraft, 
plaintiff, are each fifty-five feet north and distant from the 
uorth line and nearest point of said alley in said block 40; 
that said lot ‘E,’ belonging to said plaintiff Lansing, and 
lot ‘D,’ belonging to said plaintiff Geiser, are each twenty- 
five feet north and distant from the north line and nearest 
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point of said alley in said block 40; that neither said lot 
‘A’ nor ‘B? nor ‘C’ nor ‘D’ nor ‘E’ of said subdivision 
of said lots 1 and 2 in said block 40, belonging to these 
plaintiffs as aforesaid, is adjacent to or abuts upon said 
alley in said block 40; that no one of said lots of said sub- 
division belonging to said plaintiffs, to-wit, Lots ‘A,’ ‘B,’ 
C,’ ‘D,’ and ‘KE,’ is accessible from said alley in said block 
40, and no one of said lots ‘A,’ ‘B,’ ‘C,’ ‘Dy,’ and ‘E,’ 
aforesaid, has access to said alley, and that not said ‘A’ nor 
“B’ nor ‘C’ nor ‘D’ nor ‘KE’ of said subdivision of said 
lots 1 and 2 in said block 40 is specially benefited in any 
sum whatever, or in any manner whatever, by reason of 
the grading, curbing, guttering, and paving of said alley 
in said block 40, and cannot use or have any use whatever 
of said alley in said block 40. 

“That said defendant, the city of Lincoln, by its mayor 
and council heretofore, to-wit, on or about the 17th day of 
April, 1887, passed an ordinance creating alley paving dis- 
tricts, and by ordinance passed about April 17, 1887, 
therein and thereby ordered the grading, curbing, and 
paving of said alley in said block 40; that in pursuance 
thereof said alley in said block 40 has been graded, curbed, 
and paved, but in no place nor way whatever does said 
grading, curbing, or paving of said alley in said block 40 
specially benefit the said lots ‘A,’ ‘B, ‘C,’ ‘D, and ‘E’ 
of said subdivision of said lots 1 and 2, block 40, belong- 
ing as aforesaid to these plaintiffs, nor abut thereon, and is 
not adjacent thereto; that thereafter, to-wit on or about the 
23d day of October, 1889, the said defendant, the city of 
Lincoln, by its mayor and council, passed an ordinance 
levying a special tax and assessment to cover the cost of 
curbing, grading, and paving said alley in said block 40; 
that in said last named ordinance said defendant, the city 
of Liticoln, by its mayor and council, adjudged, deter- 
mined and established that said lot ‘A’ of said subdivision 
of said lots 1 and 2, block 40 aforesaid had becn and was 
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specially benefited to the amount of $26.97, by reason of 
the paving of said alley in said block 40; that said lot 
‘B’ of said subdivision had been and was specially bene- 
fited by reason of paving said alley in said block 40 to 
the amount of $26.97; that said ‘C’ therein, as afore- 
said, had been and was specially benefited by reason of the 
paving of said alley in said block 40 to the amount of 
$26.97; that said lot ‘D’ therein as aforesaid had been 
and was by reason of paving said alley in said block 40 
specially benefited to the amount of $42.57, and that said 
lot ‘E’ as aforesaid therein was and had been specially 
benefited by reason of said paving of said alley in said 
block 40 to the amount of $46.80, and therein and thereby 
said defendant, the city of Lincoln, by its mayor and 
council, levied and assessed upon said plaintiffs said Jots in 
said subdivision of said lots 1 and 2 in said block 40 to 
and towards paying the cost of paving said alley in said 
block 40 as follows, to-wit: 

“Upon lot ‘A’ therein, belonging to plaintiff Lansing, 
the sum of $26.97. 

“Upon lot ‘ B’ therein, belonging to said plaintiff Lan- 
sing, the sum of $26.97. 

“Upon lot ‘C’ therein, belonging to said plaintiff 
Schoolcraft, the sum of $26.97. 

“Upon lot ‘D’ therein, belonging to said plaintiff 
Geiser, the sum of $42.57. 

“Upon lot ‘ E’ therein, belonging to said plaintiff Lan- 
sing, the sum of $46.80. 

“The said tax and special assessment being therein 
alleged to be the exact special benefit to the said lots so 
assessed by reason of paving said alley in said block 40. 

“That said plaintiff Lansing, for himself, alleges that 
the said special tax and assessment upon his said lots ‘ A,’ 
‘B, and ‘E,’ of said subdivision of said lots 1 and 2 in said 
block 40, aggregating the sum of $100.14, levied upon his 
said property for and towards paying the cost of paving 
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said alley in said block 40; and said plaintiff School- 
craft, for herself, alleges that said assessment of $26.67 
upon her said property above described for paving of said 
alley in said block 40; and said plaintiff Geiser alleges 
that said special tax and assessment of $42.57 levied upon 
her said property above described for cost of paving said 
alley in said block 40; each plaintiff herein alleges that 
said assessment upon plaintiff’s property as aforesaid is 
utterly illegal and without any authority whatever, and is 
in conflict with and in violation of the provisions of law 
relative to grading, curbing and paving alleys in said city 
of Lincoln; that said assessment of the property of these 
plaintiffs for cost of paving said alley in said block 40, in 
said city as aforesaid, is made upon property not abutting 
on said alley and the property aforesaid, is made upon prop- 
erty not abutting on said alley; and the property afore- 
said of these plaintiffs, to-wit: said lots ‘A,’ ‘B,’ ‘C,’ 
‘D,’ and ‘ EF’ of subdivision of lots 1 and 2, block 40, are 
not specially benefited by the said paving of said alley in 
said block 40, and said lots belonging to said plaintiffs are 
not adjacent to said alley aforesaid ; that after the passage of 
said above last mentioned ordinance a duplicate thereof was 
on said day made and delivered to defendant Elmer B. Ste- 
phenson, treasurer of said city as aforesaid, to which said du- 
plicate, the clerk of said city appended a warrant in the usual 
and due form of law, requiring said treasurer of said city 
to collect the said pretended special assessment against the 
said property of these plaintiffs, by distress and sale of the 
goods and chattels of these plaintiffs, if the said special tax 
and assessments aforesaid should not be paid on or before 
the time fixed by said ordinance and law for the same to 
become delinquent, to-wit, the 12th day of December, 
1889; that the said Elmer B. Stephenson, treasurer as 
aforesaid, is required by law to collect said special taxes, 
and after the same become delinquent, to-wit, after De- 
cember 12, 1889, to seize and sell the goods and chattels of 
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these plaintiffs; and unless restrained by the order of this 
court, said treasurer, defendant, will levy upon the goods and 
chattels of these plaintiffs, and collect said illegal and void 
special taxes and assessments aforesaid, and these plaintiffs 
will have no remedy or right of action whatever against 
said treasurer for damages therefor, for the reason that said 
warrant is by law made a full and complete justification to 
said treasurer in any action brought to recover damages; 
that by the act of 1889, aforesaid, all special assessments 
are made a lien upon the real estate assessed, and if said 
defendant Stephenson, treasurer aforesaid, does not by dis- 
tress and sale of the said persoualty of these plaintiffs, col- 
lect said pretended but illegal and void special assessments 
and taxes aforesaid, then the same are a lien upon said lots 
aforesaid, belonging to these plaintiffs; and in case said 
realty is sold for such assessments, a cloud will be cast 
upon the title of these plaintiffs thereto, and the value 
thereof will be depreciated; that unless said defendant the 
city treasurer is restrained by the order of this court he 
will report the said assessments and taxes to the treasurer 
of Lancaster county as delinquent, and thereupon said real 
estate of these plaintiffs aforesaid will be advertised and 
sold for such pretended but illegal and void special assess- _ 
ments, as is by law required to be done in the case of as- 
sessments properly made, and thus a cloud will be cast on 
the title of plaintiffs to said above described lots, and their 
value will severally be depreciated; that these plaintiffs 
have no adequate remedy at law for the wrongs and inju- 
ries hereinbefore set forth. 

“Wherefore these plaintiffs pray that the defendants be 
required to answer the petition of these plaintiffs that a 
temporary injunction be granted by this court, restraining 
said defendants, their agents and servants, from proceed- 
ing in any way whatever to collect said pretended special 
taxes and assessments aforesaid, and that upon final hear- 
ing hereof it be ordered, adjudged, and decreed that the 
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said special tax and assessment against the above described 
property of each of these plaintiffs for cost of paving said 
alley in said block 40, are unauthorized, illegal, and wholly 
void ; that the defendant, the city of Lincoln, through its 
agents,be required to annul and cancel the said pretended 
special taxes and assessments aforesaid ; that the defendants, 
their agents and servants, and each of them, be perpetually 
enjoined and restrained by the order of this court from collect- 
ing said pretended assessments and special taxes aforesaid, 
and from taking any steps whatever for the enforcement or 
foreclosure of a lien on any of said above described lots 
belonging to these plaintiffs, by virtue of said pretended 
special taxes and assessments, and for such other, further, 
and general relief as equity may grant, and that plaintiffs 
_ nay have and recover their costs of this suit.” 
The following is a plat of the lots: 
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The answer of the defendant is as follows: 

“Come now the said defendants, the city of Lincoln and 
Elmer B, Stephenson, and for answer to plaintiff’s petition 
filed herein : 

“ First—Admit all the allegations of paragraphs 1, 2, 3, 
4, and 5, of said petition. 

“Second—Admit all the allegations of paragraph 6 of 
said petition except the allegation that said lots ‘A,’ ‘B, 
‘C, ‘Dy, and ‘E,’ are not specially benefited in any 
sum whatever, or in any manner, by the grading, curbing, 
guttering, and paving of said alley in said block 40, which 
allegation defendants deny. 

“Third—Defendants deny each and every other allega- 
tion in the said petition contained. 

“ Fourth—And for a further answer and defense to the 
said petition these defendants show to the court, that on or 
about the 9th day of April, 1887, the mayor and council 
of the city of Lincoln duly passed an ordinance creating 
paving district number 2, in the city of Lincoln, and on or 
about the 6th day of June, 1887, an ordinance suandntory 
to the said ordinance was duly passed and approved. Copies 
of the said ordinance and amended ordinance are hereto at- 
tached marked Exhibits ‘A’ and ‘B’ respectively, and 
made a part of this answer. 

“ Fifth—That said ordinances were passed and said dis- 
trict number 2 created under and by virtue of an act to 
incorporate cities of the first class having less than 60,000 
inhabitants, and regulating their duties, powers, and gov- 
ernment, approved March 25, 1887. 

“Sixth—That subdivision LXIII of section 68 of 
said act provided, among other things, as follows: ‘The 
council shall have power to open, extend, widen, narrow, 
grade, curb, gutter, and pave, or otherwise improve and 
keep in good repair, or cause the same to be done in any 
manner they may deem proper, any street, avenue, or alley 
within the limits of the city, * * * and to defray the 

32 
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cost and expense of such improvements or any of them 
the mayor and council shall have power and authority 
to levy and collect special taxes and assessments upon the 
lots and pieces of ground adjacent to, or abutting upon the 
street, avenue, alley, or sidewalk thus in whole or in part 
opened, widened, curbed, or repaired, or which may be 
specially benefited by any of said improvements. The 
mayor and council of any city governed by this act shall 
lave power to pave, repair, or macadam any street, or part 
thereof, in any city, and for that purpose to create suitable 
paving districts which shall be consecutively numbered. 
The cost of paving, macadamizing, or preparing the streets 
and alleys within any paving district, except the intersec- 
tions of streets and space opposite alleys within such district, 
shall be assessed upon the lots and lands specially benefited 
thereby in such district in proportion to such benefits, to 
be determined by the mayor and council under the provis- 
ions of this act. The word ‘lot’ as in that act used, shall 
be taken to mean a lot as described and designated upon 
the recorded plat of any such city, and in case there is no 
recorded plat of any such city, it shall mean a lot as de- 
scribed and designated upon any generally recognized map 
of such city. The. word ‘land’ shall mean any sub- 
vidided real estate; Provided, That if the lots and real | 
estate abutting upon that part of the street ordered paved, 
repaved, or macadamized, as shown upon any such recorded 
plat or map, are not of uniform depth, or if for any other 
reason it shall appear just and proper to the mayor and 
council, the mayor and council are authorized and empow- 
ered to determine and establish the depth to which the real 
estate shall be charged and assessed with the cost of im- 
provement, which shall be determined and established ac- 
cording to the benefits accruing to the property by reason 
of the improvement. Real estate may be so charged and 
assessed to a greater depth than the depth of the lots as 
shown upon any such plat or map.’ 


Vou. 32] JANUARY TERM, 1891. 467 


Lansing v. City of Lincoln, 


“ Seventh—That the lots and real estate in said paving 

district No, 2 were and are not of uniform depth. 

~ “ Kighth—That the mayor and council in the ordinance 
creating paving district No. 2, fixed the depth to which the 
real estate shall be charged and assessed with the cost of 
paving in said district at 150 feet on each side of the street, 
avenue, or alley to be improved, 

“Ninth—That on the 18th day of April, 1887, the 
mayor and council passed an ordinance ordering the paving 
of streets and alleys in paving district No. 2, a copy of 
which ordinance is hereto attached marked Exhibit ‘C’ and 
made a part of this answer, that in pursuance of said last 
named ordinance, the board of public works duly adver- 
tised for bids for doing said work and duly entered into 
contract for the same and the said work was duly com- 
pleted and the cost reported to the mayor and council as 
required by law. 

“Tenth—That at the time said ordinances were passed 
and approved, and-at the time said contract for paving the.’ 
alleys in said district No. 2 was entered into and the said 
paving begun, thesaid city of Lincolu was governed by the 
provisions of the act of March, 1887, heretofore described. 

“ Eleventh—That after the completion of said paving of 
alleys in said district No. 2, and after the cost of said im- 
provements had been duly reported to the mayor and coun- 
cil as required by law, the said council, after making due 
advertisement of the time and purpose, met as a board of 
equalization, for the purpose of equalizing and apportion- 
ing the cost of said work and improvement upon the several 
lots in the said district; that said meeting was held on the 
15th and 16th days of October, 1889, and the cost of said 
improvement in said district No. 2 was duly apportioned 
upon the several lots in said district, in accordance with 
benefits as the same were determined by such board of 
equalization as provided by law. 

“Twelfth—That the sum so apportioned and charged 
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upon the several lots in said district was duly reported to 
the mayor and council, and said sums were on or about the 
22d day of October, 1889, duly and legally levied and as- 
sessed upon the several lots in said district by ordinance of 
said date, a copy of so much of said ordinance as is neces- 
sary to show the basis of the said assessment, and the sums 
so levied upon the lots of the plaintiffs is hereto attached 
marked ‘ Exhibit D,’ and made a part of this answer. 

“Thirteenth—That the basis of the assessment of said 
cost is shown by the resolution of the mayor and council 
hereto attached, marked ‘Exhibit F,’ and made a part 
of this answer. 

“ Fourteenth—That neither of said plaintiffs, nor did 
any one in their behalf, ever appear before the said board 
of equalization, or the said mayor and council before said 
tax was levied, and protest against the same, or complain 
that said assessment was illegal, inequitable, or unjust. 

“Fifteenth—That said assessment was duly and regu- 
larly made as provided by law, and that the same is a fair 
and just apportionment of the cost of said improvement 
upon the lots benefited, and that plaintiff is now es- 
topped and barred by law from questioning the said appor- 
tioument and assessinent. 

“ Sixteenth—That said lots of the plaintiffs are within 
150 feet of the alley paved, and within the limit fixed by 
ordinance as the depth to which lots should be assessed in 
said district. 

“ Seventeenth—That it was determined by the city coun- 
cil, sitting as a board of equalization, that the several lots 
in each block wherein paving of alleys was done were 
benefited to the whole amount of the cost of the improve- 
ment done in that block, as shown by the resolution hereto 
attached ; and the plat showing the location of the several 
lots in said block 40 and the amount of tax assessed upon 
is hereto attached, marked ‘ Exhibit E,’ and made a part of 
this answer.” 
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The reply is a general denial, 

On the trial of the cause the court found the issues in 
favor of the defendant and dismissed the action. 

Lots 1 and 2 in block 40,in the city of Lincoln, were 
each originally fifty feet wide and 142 feetin length. The 
front is on P street and they run south to thealley. These 
lots are subdivided, lot ‘F,’ twenty-five feet wide, being 
cut off from the south end of lots 1 and 2. The remainder 
of these lots as subdivided are known as lots ‘A,’ ‘B,’ ‘C,’ 
‘D, and ‘E.’ In determining the amount of assessment 
for benefits derived by these several subdivided lots, for 
paving the alley, the mode adopted was to divide the 
ground between the alley and the street into six parts and 
to charge thereon one-half the cost of paving. The first 
sixth was charged one-third of half the cost, the next sixth 
one-fifth ; the next one-sixth; the remaining three sub- 
divisions were charged one-tenth each. 

The case of Lamasier v. City of Lincoln involves the 
same question as that of Lansing et al. v. City of Lincoln. 
The cases were tried together upon the same evidence and 
this decision will cover both cases. 

Subdivision 63 of section 68, chap. 13a, of Compiled 
Statutes 1867, provides that ‘ The council shall have power 
to open, extend, widen, narrow, grade, curb, gutter, and 
pave, or otherwise improve and keep in good repair, or 
cause the same to be donein any manner they may deem 
proper, any street, avenue, or alley within the limits of the 
city, and may grade partially or to the established grade, 
or park, or otherwise improve any width or part of any 
such street, avenue or alley, and may also construct and 
repair, or cause and compel the construction and repair of 
sidewalks in such city, of such material, and in such man- 
ner as they may deem proper and necessary, and to defray 
the cost and expense of such improvements, or any of them 
the mayor and council of such city shall have power and 
authority to levy and collect special taxes and assessments 
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upon the lots and pieces of ground adjacent to or abutting 
upon the street, avenue, alley, or sidewalk thus in whole 
_ or in part opened, widened, curbed and guttered, graded, 
parked, extended, constructed, or otherwise improved or 
repaired, or whicli may be specially benefited by any of 
said improvements ; Provided, That the above provisions 
shall not apply to ordinary repairs of streets or alleys, and 
one-half of the expense of bringing streets, avenues, alleys, 
or parts thereof to the established grade shall be paid out 
of the general or road fund of thecity. * * * The 
provisions of this section in regard to the depth to which 
the real estate may be charged and assessed shall apply to 
_ all special taxes that may be levied, in proportion to the 
foot front in cities governed by this act.” 

It is claimed by the appellant that in paving the alley 
in block 40, alongside of said subdivided lot “F” in said 
block, it was not assessed by the front foot but by the arbi- 
trary rule of percentages of the cost. In this it is claimed 
the mayor and council had exceeded their power in levying 
the assessments complained of. 

In support of this proposition the case of Hanscom v. 
City of Omaha, 11 Neb., 37 is cited. In that case the 
mayor and council of the city of Omaha divided the city 
into two sewer districts, one district being about two and 
a half miles in length by three-fourths of a mile in width, 
Contracts were thereupon let for the construction of a main 
sewer in the channel of a creek in said district at a cost 
exceeding $30,000, and assessed all the real estate in the 
district for its payment. The court held that special assess- 
ments could only be levied upon property specially bene- 
fited and only to the extent of the benefits. In that case 
there was no attempt to discriminate as to benefits between 
lots abutting on or specially benefited by the construction 
of the sewer and those which were high and dry and re- 
ceived but little if any benefit from such construction. In 
other words, the assessment was not made according to the 
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special benefits on the property assessed and hence was pro- 
hibited by the constitution. 

While the improvement and paving of an alley is a spe- 
cial benefit to the lots abutting thereon, it does not follow 
that portions of lots somewhat remote from the alley do 
not also receive benefits from the improvement. As orig- 
inally laid out, lots extend from the street to the alley, and 
necessarily one-half the cost of paving the alley opposite 
each lot is assessed upon the lot. If the lot is subdivided, 
the cost is still to be borne by the lot, the mode of apportion- 
ment to be based upon some rule that will do justice to the 
several owners of the subdivided lot. The question as to 
what constitutes a just and fair proportion of the expense 
thus incurred is one of fact to be determined from the evi- 
dence. The rule adopted by the city council in appor- 
tioning the assessment, seems to have been framed after a 
due consideration of the rights of all the lot owners, and 
appears to be equitable and just and is approved. 

It is unnecessary to consider the other proposition of the 
answer, that the asssessment made by the city council is 
conelusive, unless appealed from, and as the authorities, pro 
and con, are not cited in the briefs it will not be discussed. 

The finding in this case seems to be just and equitable 
and based upon the testimony, and there is no equity in the 
plaintiffs’ petition, and the judgment of the court below is 


AFFIRMED. 


THE other judges concur. 


472 NEBRASKA REPORTS. [Von 32 


Wheeler v, State, ex rel. Londrosh. 


M. P. WHEELER ET AL. v. STATE, EX REL. ASHLEY 
LonprosH. 


[FiLep JuLy 1, 1691.] 


1. Mandamus: Issue ar CHamBers. A judge of the district 
court at chambers granted an ulternative writ of mandamus to 
which the respondent made a return, and the case was submitted 
on the writ and returned to the judge while holding court in a 
county adjoining that in which the mandamus proceedings were 
instituted. The return was held insufficient and a peremptory 
writ awarded. Held, There was no issue of fact to be submitted 
to a jury and a peremptory writ was properly issued. 

2. New Counties: Orricers. Where a new county is created, 
the county commissioners elected at the election ordered by the 
governor for the organization of the county, merely continue in 
office until the next general election for such officers and until 
their successors are elected and qualified. (State v. Field, 26 
Neb., 393.) 


Error to the district court for Thurston county. Tried 
below before Norris, J. 


Abbott & Curry, and Barnes & Tyler, for plaintiffs in 
error, cited: Olive v. State, 11 Neb., 1; art. 1, Const, Neb., 
sec. 6; Sprick v. Washington Co.,3 Neb., 255 ; Crossley v. 
Steele, 13 Id., 221; Ransdell v. Reed, 15 Id., 644; Parks 
v. Ross, 11 How. [U. 8.], 362 and cases; Ins. Co. v. Tweed. 
7 Wall. [U. S.J, 44; Anderson v. Colson, 1 Neb., 173; 
State v. Palmer, 10 Id., 207; 2 Dillon, Mun. Corp., secs. 
827, 828, 829, 832, 833, 864; Angell & Ames, Corp., 709; 
Mitchell v. Sch. Dist., 8 Neb., 92; Beatty v. Omaha, 14 
Id., 267 ; Tingley v. Dolby, 13 Id., 374; Dobbins v. Ober- 
man, 17 Id., 171. 


Jay Bros. & Groves, contra, cited: Clark v. Dunham, 24 
Neb., 268; State v. Williams, 8S. W. Rep. [Mo.], 771; 
State v. Jaynes, 19 Neb., 164; High, Ex. Leg. Rem., 
74-5 ; Territory v. Shearer, 7 N. W. Rep. [Dak.], 135; 
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Crowell v. Lambert, 10 Minn., 295; People v. Head, 25 
Tl., 325; State v. Kearney, 28 Neb., 103; State v. Field, 26 
‘Neb., 393; State v. Foster, 32 Kan., 14; Robinson v. Che- 
boygan Co., 49 Mich., 321; Territory v. Bernalillo Co.,16 
Pac. [N. M.], 855 ; Huffman v. Mills, 18 Pac. [Kan.], 516. 


MAXWELL, J. 


In April, 1890, the relator applied to Judge Norris for 
a peremptory writ of mandamus against the plaintiffs in 
error, whereupon said judge granted an alternative writ as 
follows: “ Whereas it has been suggested to the under- 
signed judge of the seventh judicial district of the state 
of Nebraska, by the affidavit of Ashley Londrosh, the 
relator herein, that Thurston cuunty, in the state of Ne- 
braska, was duly organized by an act of the legislature of 
the state of Nebraska, said act approved March 26, A. D. 
1889, and that certain persons were appointed by the gov- 
ernor of the state of Nebraska commissioners of the 
aforesaid county of Thurston; that said persons so ap- 
pointed commissioners did, at a regular meeting of said 
commissioners, while in session, divide the county according 
to law into three commissioners’ districts and numbered 
them respectively first, second, and third, and that said 
persons so appointed commissioners of the aforesaid county 
of Thurston, in accordance with the law, duly fixed a time 
for holding the first election in and for said county of 
Thurston for county and precinct officers, and the time so 
fixed being the 6th day of May, 1889; that at a special 
election held in said county of Thurston on the 6th day of 
May, 1889, John S. Lemmon was one of the candidates 
for the office of county commissioner of said second com- 
missioner district of said connty of Thurston, and was one 
of the persons declared elected to said office of commis- 
sioner in the second commissioner’s district, and has been 
acting as said commissioner of the said second commis- 
sioner’s district ever since; that on the 5th day of Novem- 
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at 


ber, 1889, it being the first general election held since 
the organization of said county of Thurston; that the 
relator was and now is a resident and citizen of the 
said county of Thurston, and state of Nebraska, and 
was qualified to hold the office of commissioner of said 
Thurston county, and that at the said general election held 
in and for said Thurston county, on the 5th day of Novem- 
ber, 1889, among other officers to be elected in said county 
of Thurston were the commissioners, one for the first dis- 
trict, 6ne for the second district, and one for the third dis- 
trict of commissioners for said county of Thurston, and 
that said election was held on the 5th day of November, 
1886. Of the two candidates for said office of county 
commissioner of the second commissioner’s district the re- 
lator herein received 285 votes, and the aforesaid Jolin S. 
Lemmon received 251 votes, and the above named persons 
were the only candidates for said office of county commis- 
sioner of the second commissioner’s district, and the only 
persons receiving any votes for said office of commissioner 
of said second commissioner’s district ; that afterwards the 
canvassing board met at the office of the county clerk of 
said county, and the votes of said county were there duly 
canvassed according to law, and that said canvassing board 
duly declared the relator herein elected to the office of 
county commissioner for said second commissioner’s dis- 
trict; that the clerk of said county duly executed by his 
hand and official seal, and delivered unto Ashley Londrosh, 
the relator herein, a certificate in due form, of his election 
as commissioner of said Thurston county, and on the 5th 
day of December, 1889, the relator herein took and sub- 
scribed the oath of office as required by law; that on the 
3d day of January, 1890, the relator herein duly presented 
his official bond, which was duly approved according to 
law, and that on the 14th day of January, 1890, was the 
first meeting of the board of commissioners elected at the 
general election held on the 5th day of November, 1889. 
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At the said meeting the respondent herein, and the afore- 
said John S. Lemmon met and organized said board, and 
the aforesaid John S. Lemmon acted as chairman of said 
board of commissioners, and that on the same day and at the 
same time, to-wit, the 14th day of January, 1890, after the 
organization of said board of commissioners, the relator de- 
manded of the respondents herein that they permit the re- 
lator, Ashley Londrosh, to take his seat and be permitted to 
participate in any and all business which might come before 
said board. But the respondent herein refused and ignored 
the relator, claiming that the aforesaid John 8. Lemmon, 
who was elected at the special election, held his office until 
January, 1891; that again, on the 5th day of February, 
1890, one of the respondents, Merritt P. Wheeler, and the 
aforesaid John 8. Lemmon, met at the clerk’s office of said 
county as the board of commissioners of said county, and 
at the same time the relator herein made a second demand 
upon Merritt P. Wheeler, one of the respondents herein, 
to recognize as a member of said board of commissioners 
for the second commissioner’s district of the aforesaid 
county of Thurston, but the respondent refused the re- 
lator’s demand; that again, on the 19th day of February, 
1890, the relator made a demand in writing upon the re- 
spondents for recognition as a commissioner of the afore- 
said county of Thurston, which demand was refused and 
ignored by the respondents hercin, and that the respondents 
have ever since the 14th day of January, 1890, refused to 
recognize the relator herein as a commissioner of the afore~ — 
said county of Thurston, or permit him to take any part in 
the proceedings of the business of the board of commis- 
sioners of the aforesaid county of Thurston: 

‘Now, therefore, I, being willing that full and speedy 
justice be done in the premises, do command you that you 
recognize the relator herein, Ashley Londrosh, the commis- 
sioner of the second district of Thurston county, state of 
Nebraska, and that you permit him to take part in any and 
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all business which may come before you as such board of 
commissioners of the aforesaid county of Thurston, or that 
you appear before me, a judge of the seventh judicial dis- 
trict of Nebraska, at the city of Wayne, Nebraska, on the 
19th day of May, 1890, at 10 o’clock A. M., toshow cause 
why you refuse to do so.” 

The return to the alternative writ alleges, first, that the 
alternative writ does not state facts sufficient to constitute 
a cause of action; it admits the facts set forth in paragraphs 
1, 2, and 3 of said writ; denies the facts contained in the 
fourth, fifth, sixth, seventh, and eighth. The principal 
allegation, however, is that at the special election held at 
the organization of Thurston county, John S. Lemmon 
received the second highest number of votes and was de- 
clared elected commissioner of the second commissioner’s 
district and that his term of office would not expire until 
January, 1891, ete. 

The cause was submitted to the court on the writ and the 
return thereto and judgment rendered iu tavor of the relator. 

A number of errors are assigued, the principal one being 
that the court had no jurisdiction to grant the writ at 
chambers. 

The writ seems to have been granted in a county adjoin- 
ing Thurston county. The principal questions involved 
were questions of law as to the sufficiency of the return to 
the writ, and the court in effect held the return insufficient. 
This is not a question of fact for a jury, but one of law 
for the court. The return being held to be insufficient, 
and there being no application to amend the return, thie 
court properly granted a peremptory writ. 

The principal question involved in this case was before 
this court in State v. Field, 26 Neb., 393, and it was held 
that on the organization of a new county the commissioners 
elected at the first election merely continue in the office 
until the next general election for such officers, and until 
their successors are elected and qualified. That case was 
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decided after a very careful examination of the question, 
and in our view was decided correctly. The relator, there- 
fore, was entitled to the office, and there is no error in the 
record, The judgment is therefore 


AFFIRMED. 


THE other judges concur. 


J. W. Hircucock v. Lars SHAGER, 
[FILED JuLy 1, 1891.] 


1. Record: Copy SuBsTITUTED FOR ORIGINAL FILES. Where a 
copy of an instruction is filed in this court, accompanied by a 
certificate of the clerk of the district court that the original is 
lost, and the proof tends to show that it is an exact copy, it will 
not be stricken from the files on the ground that it is a copy. 


2. An instruction which assumes certain facts not established by 
the evidence, held, properly refused. 


Error to the district court for Cedar county. Tried 
below before PowErs, J. 


Burnes & Tyler, and H, A. Miller & Son, for plaintiff in 


error. 


A. M. Gooding, Wilbur F. Bryant, J. C. Robinson, and 
Guy R. Wilbur, contra. 


MAXWELL, J. 


This is an action in replevin to recover the possession of 
“one red yearling heifer; one roan yearling heifer with 
bell; one red yearling steer with white spot in forehead ; 
one red yearling steer, bob-tail; one blue and white year- 
ling heifer ; one red and white yearling steer; one dark red 
yearling steer with white spot in forehead; one red and ~ 
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white yearling steer, white nose and forehead ; one black 
yearling heifer; one red yearling heifer with white face 
and jaws; one red and white yearling heifer, nearly all 
white; one red and white steer with full white face; one 
two-year-old heifer with white tail and roan face; one red 
two-year-old heifer; one red three-year-old cow, white spot 
in forehead, white on back near rump; one red heifer about 
three years old, white spot in forehead; one white two- 
year-old heifer; one red aud white cow seven years old; 
one red and white cow three years old, and one open-seated 
spring wagon, of the value of two hundred and thirty-five 
dollars.” 

The answer is a general denial. 

_On the trial of the cause the jury returned a verdict in 
favor of the defendant in error, and a motion for a new 
trial having been overruled, judgment was entered on the 
verdict. 

The plaintiff in error now moves to strike from the rec- 
ord the instruction marked No. 2, as requested by the 
plaintiff in error, on the ground that there was no record 
of such instruction. The instruction asked is as follows: 

‘The jury are instructed that the written instrument in- 
troduced in evidence by the plaintiff, and under which he 
claims title to the property in question herein, bears upon 
its face the badge of fraud, and in this case the burden of 
proof is upon the plaintiff to establish the entire good faith 
of the transaction before he can recover.” 

The clerk of the court certifies that the instruction in 
question had been lost and cannot be found. 

Mr. J. B. Barnes files an affidavit in which he states 
that he drew the instruction No. 2 asked by the defendant, 
and that the above is a true copy of said instruction so 
proposed and submitted by him, which has since been lost 
or abstracted from the files, etc. 

There is no denial that this is a correct copy of the in- 
struction asked and that the original is lost. This being 
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the case the court will not strike it from the files. The 
question whether the court erred in refusing to give it will 
be considered presently. 

The testimony tends to show that the defendant in error 
is ason of Hans E. Shager; that in 1881 the parties resided 
near the Missouri river, not far from Yankton, Dakota, 
and that the father, Hans, lost all his personal property by 
the flood in the Missouri river in March of that year; 
that the defendant in error was in the employ of one Simp- 
son and assisted his father in beginning anew on a farm 
in this state; that he purchased this and other stock and 
property for him, and took from him the following in- 
strument: 

“As the flood in 1881 destroyed all the. property I had, 
and also the property and stock that I had on my place be- 
longing to my son, Lars Shager, and as Lars Shager did 
furnish me with provisions, money, team, and farming im- 
plements, I do hereby certify that all the horses, cows, cat- 
tle, hogs, farm machinery, and all other stock and chattels 
now on my place in Cedar county, Nebraska, belong to 
Lars Shager, and that said Lars Shager has lawful right 
to take possession of the chattels above mentioned at any 
time he deems himself insecure, or feels himself so dis- 
posed. “Hans E. SHacer. 


Mrs. KyYESTLE SHAGER. 
“ Witness: 


‘‘ ALBERT BruniIck. 
“JORGEN ERIKSEN.” 


This instrument was duly filed in the office of the county 
clerk. The testimony tends to show that this property 
was purchased with money furnished by the defendant in 
error and was in fact his. He evidently was assisting his 
father, and so far as appears his conduct was commendable, 
and the testimony fails to show any attempt to defraud 
creditors. In fact, if the property had belonged to the 
father it would have been exempt under the statute. The 
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instruction asked assumed facts which are not proved and 
was properly refused. 
There is no error in the record and the judgment is 


AFFIRMED, 


THE other judges concur. 


In RE APPEAL OF Mary MILLER. 


[Frzep JuLy 1, 1891.] 


1. Administration of Estates: Prririon. Verification of a 
petition, for administration of the estate of an intestate, is not 
necessary to confer jurisdiction. 


2. : DESCRIPTION OF PROPERTY Nor REQUIRED. It 
is not necessary in a petition for letters of administration, to set 
out a description of either the real or personal property belong- 
ing to the estate. 

3. APPLICATION OF CREDITOR AFTER THIRTY Days, 


When a creditor applies for administration of an estate after the 
expiration of thirty days after the death of the intestate, it is 
not necessary to allege in the application that the widow and 
next of kin of the deceased are unsuitable and incompetent to 
discharge the trust, or that they failed to apply for letters of ad- 
ministration. The exclusive right of the widow or next of kin 
to letters of administration expires at the end of thirty days 
after the death of the intestate. 


4. Judgments: VaLipity. Whilea judgment without a finding 
to support it may be erroneous, yet it is not for that reason void. 


5. Administration of Estates. An appeal may be taken to the 
district court from an order made by a county court granting or 
refusing letters of administration, and the matter is tried de novo 
in the appellate court. 


6. 


: CREDITORS: CLAIMS. When a creditor applies for letters 
of administration, he must allege and prove that he is a creditor 
of the intestate, but his claim against the estate need not be 
filed with the county court before administration is granted. 
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APPEAL from the district court for Washington county. 
Heard below before CLARKson, J. - 


W. H, Eller, for appellant, cited: Christy v. Vest, 36 Ia., 
285; Gary, Prob. Law, 27; Noakes v. Switzer, 12 Neb., 160; 
Shipman v. Butterfield, 11 N. W. Rep. [Mich.], 288; Ea 
parte Maxwell, 79 Am. Dec.,65; Russell v. Hartt, 87 N. Y., 
19; Jacobs v. Morrow, 21 Neb., 233; Jones v. Green, 1 
Wall. [U.8.], 380; Board of Public Works v. Columbia 
College, 17 Id., 530. 


Osborn & Farnsworth, contra, cited: M. P. R. Co. v. 
McCartney, 1 Neb., 398; Mills v, Afiller, 2 Id., 317; 
Cropsey v. Wiggenhorn, 3 Id., 117; Horbach v. Miller, 4 
Id.,43; Bazzo v. Wallace, 16 Id., 293; Atkinson v. Hasty, 
21 Td, 663. 


Norval, J. 


On the 13th day of July, 1888, Jacob Miller, a resident 
of Washington county, died at his home in that county. 
He left surviving him Mary Miller, his widow, and five chil- 
dren. The heirs and next of kin of the deceased having 
failed and refused to apply for letters of administration for 
more than ten monthis, one J. C. Yetzer, a creditor of said 
Jacob Miller, on the 11th day of June, 1889, filed his peti- 
tion in the county court of Washington county, praying 
that letters of administration on said estate be issued. 

Notice of the publication was given as required by stat- 
ute, and on the day appointed for the hearing Mary Miller 
filed an answer, sqtting up “that she was the widow of 
Jacob Miller, deceased; that at the time of his demise, said 
Jacob Miller left surviving him his said widow and chil- 
dren, namely, Henry J. Miller, Rosa Miller, John Miller, 
~ Lizzie Myers, and William Miller, all of whom are more 
than twenty-one years of age, except William Miller, aged 
sixteen years; that Jacob Miller departed this life as in 

33 
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said petition alleged; she denies that her said husband at 
the time of his death was possessed of any personal estate, 
or any right or interest in any personal or real property, 
and that any had come to him in any manner, by purchase, 
or descent and devise since his death. She specially denies 
- that J. C. Yetzer was a creditor of said Jacob Miller, and 
asserts the truth to be, that all matters and things between 
them were long since settled, and she asserts that at the 
time of his death said deceased was free from debt; and 
she further specially denies liability to any and all persons, 
corporations, public officers, and courts. She further de- 
nies the right of J. C. Yetzer and of any and all persons 
herein to dictate the appointment of an administrator, they 
not being residents of said Washington county, Nebraska, 
creditors, and next of kin, and no administrator being 
necessary. She specially denies that the county court of 
Washington county, Nebraska, has any jurisdiction to ap- 
point an administrator as in said petition prayed, and 
asks to be dismissed with costs.” 

A reply was filed denying the allegations of the answer 
and averring, in substance, that at the time of his death 
Miller was indebted to the petitioner in the full amount of 
a certain judgment rendered in the district court of said 
county, at the April term, 1887, for the sum of $850, includ- 
ing costs; that said Miller died possessed of lands and 
personal property of the value of about $15,000, but for 
the purpose of defrauding said petitioner and for the pur- 
pose of hindering and delaying the collection of said judg- 
ment, he, the deceased, conveyed his said real estate and 
caused the title of the same to be placed in the name of his 
wife and children, where the title now rests. That during 
the life-time of said deceased the petitioner instituted pro- 
ceedings against the said Jacob Miller and the said wife and 
children, for the purpose of subjecting said property to the 
payment of said judgment, and that said suit is still pend- 
ing and undetermined. 
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Numerous written objections were filed in the county 
court by the said Mary Miller to the appointing of an ad- 
ministrator, which were overruled, and S. C. Rose was ap- 
pointed administrator of said estate. An appeal was taken 
by Mary Miller to the district court, where, upon final 
hearing, the order of the county court was affirmed. Mary 
Miller brings the case to this court on appeal. 

It appears that the verification attaclied to the petition for 
the appointment of an administrator was not signed by the 
affiant. It is urged that this defect is jurisdictional. While 
such a petition should be verified, yet the failure to do so 
is not more than an irregularity, and does not oust the 
court of jurisdiction to act. It could have been supplied, 
and doubtless would have been, had the attention of the 
court been challenged thereto. It is a defect that can be 
waived, and was waived in this case. It has been fre- 
quently held in this state that the want of a verification to 
a petition in a cause in a district court: is uot necessary to 
confer jurisdiction. (Johnson v. Jones, 2 Neb., 126; Hull 
v. Miller, 4 Id., 503; Dorrington v. Meyer, 8 Id., 213.) 
And the same rule applies with greater force to omission 
of a verification from a petition for letters of administra- 
tion, because there is no express statutory provision requir- 
ing such a petition to be verified. 

It is contended that the petition does not set forth suffi- 
cient facts to confer jurisdiction, for the reason that it fails 
to show that the deceased died possessed of any personal 
property not lawfully disposed of by a last will and testa- 
ment. This objection is without merit. The petition al- 
leges that Jacob Miller died, leaving no last will and testa- 
ment, as far as the petitioner knows or believes, and that 
“he died seized and possessed of real and personal estate, 
consisting chiefly of lands and stock, and money, credits, 
and notes, all of said personal estate being estimated to be 
worth about $1,000.” This is sufficient. It shows that the 
deceased died intestate, possessed of both real and personal 
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property. The district court so found, and the evidence 
contained in the bill of exceptions tends to sustain the find- 
ing. It was not necessary to set out in the petition a de- 
scription of either the real or personal estate. 

Objection is made that it does not appear from the peti- 
tion that the widow and children of the deceased are 
unsuitable and incompetent to discharge the duties of admin- 
istration, or that they failed for a period of thirty days 
after the intestate’s death to apply for letters of adminis- 
tration. 

Under the provisions of section 178 of chap. 23, Comp. 
Statutes, letters of administration shall be granted to the 
widow, or next of kin, or both, if suitable and competent 
to discharge the trust, if the application therefor is made 
within thirty days after the death of the intestate. This 
section also provides, in effect, that if they shall neglect to 
apply within that time for administration, or request that 
administration be granted to some other person, the same 
may be granted to one or more of the principal creditors, 
if competent and willing to accept it, and if there be no 
such creditor competent and willing to accept the trust, the 
county court may appoint such other person or persons as it 
thinks proper. The petition alleges that the deceased died 
in Washington county, on July 13, 1888, and that the peti- 
tioner is a creditor of the deceased. The petition was filed 
nearly eleven months after the death of the intestate, ask- 
ing that a person other than himself be appointed admin- 
istrator of the estate. The time had expired within which 
the widow or next of kin had the exclusive right to the 
appointment, and it was not necessary to allege in the pe- 
tition that they were unsuitable to discharge the trust, nor 
that they had failed for thirty days after the intestate’s 
death to apply for administration. The appellant resisted 
the granting of administration. That the thirty days’ 
time mentioned in the statute had elapsed clearly appears 
from the allegation in the petition of the date of the 
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death of the intestate, and the county court had jurisdic- 
tion to appoint a person as administrator other than the 
widow or next of kin. (Atkinson v. Hasty, 21 Neb., 663.) 

It is urged that the order made by the county court is a 
nullity, because the same was not based upon any finding 
of fact. If it is true that an order appointing an adminis- 
trator should be preceded by finding of fact, it does not 
follow that the order is a nullity. The county court had 
jurisdiction of the subject-matter, and the filing of a proper 
petition, and giving the statutory notice, conferred jurisdic- 
tion over the parties. Any step, therefore, taken by the 
county court respecting a matter within its jurisdiction, 
although erroneous, is valid. The order appointing an 
administrator, without a finding to support it, is not void, 
but at most, merely erroneous. (Hansen v. Bergquist, 9 
Neb., 269; Doty v. Sumner Bros., 12 Id., 378; McNa- 
mara v. Cabon, 21 Id., 589; Connelly v. Edgerton, 22 Id., 
87.) The order of the district court is, however, predi- 
cated upon very full findings. It is with that order, and 
not the one made by the county court, with which we have 
to deal. 

It is insisted that the district court has no jurisdiction 
to hear and determine the case de novo. We are unable to 
see, if the position of the appellant is correct, what ad- 
vantage it could possibly be to her to so hold, for, if the 
district court acquired no jurisdiction by the appeal, then 
the order of the county court remains in full force. But 
the position of the appellant is not well founded. Section 
42, chapter 20, Compiled Statutes 1889, reads as follows: 

“Sec. 42. In all matters of probate jurisdiction appeals 
shall be allowed from any final order, judgment, or decree 
. of the county court to the district court by any person 
against whom any such order, judgment, or decree may be 
made, or who may be affected thereby.” 

Sec. 47 provides that “upon the filing of such transcript 
in the district court, that court shall be possessed of the 
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action, and shall proceed to hear, try, and determine the 
same, in like manner as upon appeals brought upon the 
judgment of the same court in civil actions.” 

These sections clearly provide for an appeal to the dis- 
trict court from an order appointing an administrator, and 
that on such appeal being lodged in the appellate court, the 
case is there to be tried de novo. The language of the 
quoted sections is too plain to admit of any other construc- 
tion. The appeal conferred upon the district court the 
same power possessed in the matter by the county court, 
and it was the duty of the appellate court, as it did, to 
hear the evidence and try and determine anew the appli- 
cation for the appointment of an administrator. 

The appellant claims that the county court had no juris- 
diction because Yetzer had failed to file in that court his 
claim against the estate. There is no provision of the 
statute which requires that a creditor who applies for ad- 
ministration against an estate shall file his claim with the 
county court, either with his application, or before letters of 
administration are issued. When a creditor applies for 
administration he must allege in the petition, and prove at 
the hearing, that he is a creditor, but his claim against the 
estate, the same as those of other creditors, is to be filed 
after the administration is granted and within the time al- 
lowed for the presentation of claims. 

The decision of the district court is 


AFFIRMED. 


e 
THE other judges concur. 
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Farmers & MErcHants Bank y. PETER DuNBIER. 
{FILED JULY 1, 1891.] 


Checks: A VERBAL ACCEPTANCE of a check by the drawee is valid 
and binding as if the acceptance was in writing. 


Error to the district court for Polk county. Tried 
below before Surra, J. 


E, P. Holmes, and E. M. Lamb, for plaintiff in error, 
cited: Powers v. Clarke, 26 N. Y. Sup., 448; Newton 
Wagon Co. v. Diers, 10 Neb., 292; Murphy v. Merry, 8 
Blackf. [Ind.], 295; Smith v. Stevens, 3 Ind., 332; Johnson 
v. Morris, 21 Ga., 238; Bumford v. Purcell, 4 Greene [Ta.], 
48; Helm v, Logan, 4 Bibb [Ky.], 78. 


Smith & Biggs, contra, cited: Sturges v. Bank, 75 Iil., 
595; Pierce v. Kittredge, 115 Mass., 374; Pope v. Bank, 
59 Barb. [N. Y.], 226; 2 Parsons, Cont. [7th Ed.], 9; 
Brandt, Suretyship, 63-5. 


Norval, J. 


This suit was brought by Peter Dunbier against the 
plaintiff in error upon a check drawn by J. B. Neff upon 
the Farmers and Merchants Bank of Shelby, in favor of 
Peter Dunbier, which it is alleged was accepted by the bank. 
Verdict and judgment for the plaintiff below in the sum of 
$352.25. 

The bank denies that it ever accepted the check. The 
case turns upon the question whether the evidence estab- 
lishes a valid acceptance of the check by the bank. 

Tt appears from the record that on the 2d day of April, 
1889, Peter Dunbier contracted some cattle to J. B. Neff, 
who tendered in payment of the cattle a sight draft drawn 
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by him upon Dorsey Brothers & Clifton, South Omaha, 
which Dunbier declined to accept. The next morning, be- 
fore the cattle were delivered, Dunbier and Neff went to 
the Farmers and Merchants Bank of Shelby, and saw the 
cashier, Mr. Anel, who paid to Dunbier for Neff $1,000. 
For the $832 yet unpaid on the purchase price, Neff gave 
a check to Dunbier upon the plaintiff in error. The cash- 
ier filled out the check and handed it to Neff to sign, who 
after signing it returned it to Mr. Anel, the cashier, and he 
gave it to Mr. Dunbier. 

The defendant in error testified that he then asked Mr. 
Anel if the check was right for $832, who replied, “ Yes, 
sir, that check is right. J guarantee you that I pay you 
that in two days.” 

It also appears that after receiving the check, the cattle 
were delivered to Neff, and the delivery would not have 
been made had the cashier not have promised to pay the 
check. On the 5th day of April, 1889, the cashier paid 
Mr. Dunbier $500, and that the same was indorsed upon 
the check. The bank refuses to pay the balance. 

S, L. Anel, the cashier of the bank, in his testimony 
states that he never agreed to pay the check, and to the 
same effect is the testimony of Mr. Neff, given by deposi- 
tion. Mr. Anel also testified in answer to questions as 
follows: 

Q. When did you next see this check ? 

A. I saw it, I think it was the uext day, about three 
o’clock. It was either the next day or one or two days 
after. 

Q. Who had it? 

A. Peter Dunbier, 

Q,. Relate the circumstances? 

A. He came to the bank and asked me if I had heard 
from Mr. Neff. I told him we had; that he had tele- 
graphed us from South Omaha to draw a draft for $1,500 
on Dorsey Bros. & Clifton, and I told Mr. Dunbier I could 
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pay him $500 and keep out the $1,000 I had Be him 
two days before. 

Q. What did he say? 

A. I said this is not all he owes you, will you take this 
$500? and he said yes; he said he would take it; that it 
amounted now to $1,500. He took it, indorsed it on the 
check, and said: “Tl sue the bank if you don’t pay it 
right away; that Mr. Neff said we would pay him.” I 
told him I had agreed to pay it as soon as Mr. Neff sent 
us the money from Omaha—the cash to pay the check off, 
and that $500 was all he had sent to pay on the check. I 
paid him that much and I told him I would pay the rest 
as soon as Mr. Neff sent the money. 

Q. Has Mr. Neff ever sent you the money? 

A. No, sir; he never sent the money. 

The testimony is hopelessly irreconcilable. The plaint- 
iff’s testimony is in nearly all its material parts contra- 
dicted by two witnesses. It is obvious that Dunbier and 
Anel were each interested witnesses, and it cannot be suc- 
cessfully claimed for Neff that he was disinterested. He 
states in his deposition, in response to a question if he was 
in any way interested in the outcome of the trial, that “the 
interest is to me this way: If Anel pays it I would have to 
pay; I would not want him to lose any money out for noth- 
ing.” The jury, by their verdict, under proper instruc- 
tions, decided on the conflicting evidence in favor of the 
plaintiff below, and the testimony introduced on behalf of 
the bank was not of so conclusive a character as to warrant 
us in disturbing the verdict. We think the evidence was 
sufficient to justify the jury in finding that the bank 
verbally accepted the check and agreed to pay the same 
within two days, and that Dunbier was thereby induced 
to deliver the cattle to Neff. The agreement of the bank 
to pay the check was not the promise to pay the debt of 
another, but was an original promise, and was valid, al- 
though not in writing. The delivery of the cattle to Neff 
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was a sufficient consideration for the agreement. Credit 
was given by Dunbier to the bank, and not to Neff. 

The statutes of some of the states require that the accept- 
ance of acheck should be in writing, and therefore in such 
states a verbal acceptance will not answer. But when, as 
in this state, the rule of the common law on that subject is 
in force, the verbal acceptance of a check by the drawee is 
valid and binding. (1 Parsons on Notes and Bills, 281 ; 
Mason v. Dousay, 35 Ill.,424; Sturges v. Fourth Natl. Bank, 
75 Id., 595; Jarvis v. Wilson, 46 Conn., 90; Spaulding v. 
Andrews, 48 Pa. St., 411; Dunavan v. Flynn, 118 Mass., 
539. For the reason stated the judgment is 


: AFFIRMED. 
THE other judges concur. 


PHEnix Ins. Co. v. 8S. B. BACHELDER. 


{FILED JULY 1, 1891.] 


1, Fire Insurance: Non-PAYMENT OF PREMIUMS: FORFEITURE. 
The policy of fire insurance contained a clause to the effect that 
if the assured fail to pay his premium note at the time specified, 
then the policy should cease to be in force and remain null and 
void during the time the note remains unpaid after maturity, 
and that the payment of the premium revives the policy, and 
makes it good for the balance of the term. The premium note 
matured before the loss complained of,and had never been fully 
paid. Held, That the company was not liable. 


2. : WAIVER. Such stipulation in the policy can be 
waived by the company, but such waiver must be pleaded and 
proved to avail the insured. 

3. Proor oF Loss: WAIVER. The absolute denial by the 


insurer of all liability, on the ground that the policy was not in 
force at the time of the loss, is a waiver of the preliminary 
proofs of ,loss required by the policy. 


Error to the district court for Sarpy county. Tried 
below before CLARKSON, J. 
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Fawcett & Sturdevant, and John P. Davis, for plaintiff 
in error, cited, as to the forfeiture clause: Gorton v. Ins. 
Co., 39 Wis., 121; Shakey v. Ins. Co., 44 Ia., 540, and 
cases; Am. Ins. Co. v. Story, 8 Ins. Law Jour. [Mich.], 
691 and cases; Garlick v. Ins. Co., 44 Ia., 553; Blackerby 
v. Ins. Co., 15 Ins, Law Jour. [Ky.], 556 ; Wall v. Ins. Co., 
36 N. Y., 157; Williams v. Ins. Co., 19 Mich., 451; 
Muhleman v. Ins. Co.,6 W. Va., 508 ; Watrous v. Ins. Co., 
35 Ia., 582; Am. Ins. Co. v. Leonard, 80 Ind., 272; Me- 
Intyre v. Ins. Co., 13 Ins. Law Jour., 216; Thompson v. 
Ins. Co., 104 U.S., 252; Willeuts v. Ins. Co., 81 Ihd., 300; 
Klein v. Ins. Co., 104 U. §., 88; Knickerbocker Life Ins. Co. 
v. Pendleton, 112 Id., 696; Beadle v. Ins. Co., 3 Hill [N. 
Y.), 161; Wheeler v. Ins. Co., 82.N. Y., 543; Holly v. Ins. 
Co., 105 Id., 487; Wall v. Ins. Co., 36 Id., 157; American 
Ins. Co, v. Leonard, 180 Ind., 272; Shrimp v. Ins. Co., 17 
Ins. Law Jour., 703; N. W. Mut. L. Ins. Co. v. Amerman, 
119 Ill., 329; Bush v. Ins. Co, 2 Th. & C. [N. Y.], 629; 
Morse v. Ins. Co., 5 Id., 409; Oritchett v. Ins. Co., 9 Id., 
594; Armstrong v. Ins. Co., 12 Id., 675; Wilson v. Ins. 
Co.,4R.1., 141; Mitchell v. Ins. Co., 51 Pa. St., 402; Vose 
v.'_ Ins. Co., 6 Cush. [Mass.], 42; Chase v. Ins. Co., 22 
Barb. [N. Y.], 527; Bartholomew v. Ins Co., 25 Ia., 507 ; 
Healey v. Ins. Co., 5 Nev., 268; Winnesheik Ins. Co. v. Holz- 
grafe, 53 Ill., 516; Dickinson v. Ins. Co., 41 Ta., 286; 
Stockton v. Ins. Co., 33 La. Ann., 577; Todd v. Ins. Co., 34 
Td., 63; LZ. LZ. & G. Ins. Co. v. Van Os., 63 Miss., 431; 
Hambleton v. Ins. Co., 6 Bissell [U. 8.], 91; Hollis v. Ins. Go., 
65 Ta., 454, As to proof of loss and alleged waiver thereof: 
German Ins, Co. v. Heiduk, 30 Neb., 288; Mehurin v. 
Stone, 37 O. St., 58; Palmer v. Sawyer, 114 Mass.,13; 2 
Chitty, Pl. [7th Ed.], 459 ; Nichols v. Larkin, 79 Mo., 264; 
Lanitz v. King, 6S. W. Rep. [Mo.], 263; Welsh v. Ins. Co., 
413; Sch. Dist. v. Shoemaker, 5 Neb., 37; B. & M. R. Co. 
v. Harris, 8 Id., 142; Wilson v. Butler, 33 Eng. Com. 
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Law, 956; P., W. & B. R. Co. v. Howard, 13 How. [U. 
3.], 307 ; Owen v. Ins. Co., 57 Barb. [N. Y.], 521; Wood, 
Ins., sec. 411; May, Ins., 465; Planters Ins. Co. v. De- 
ford, 38 Md., 400; Troy F. Ins. Co. v. Carpenter, 4 Wis., 
25 ; Harmony v. Brigham, 2 Kern. [N. Y.], 99; Beatty v. 
Ins. Co., 66 Pa. St., 9; Smith v. Ins. Co., 1 Allen [Mass.], 
297; Connell v. Ins. Co., 18 Wis., 387; Knickerbocker Ins. 
Co. v. Gould, 80 Tll., 388; Brink v. Ins. Co.,6 Ins. L. Jour., 
707 [8. C.,70 N. Y., 593]; Underwood v. Ins. Co., 57 N. 
Y., 500; Bumstead v. Ins. Co., 12 N. Y., 81; Worsley v. 
Wood, 6 T. R. [D. & E.’s}, 710. 


A. U. Hancock, contra, cited : Wood, Ins. [2d Ed.], 75-6; 
Carson v. Ins. Co., 62 Ta., 433. 


Norvat, J. 


This is an action on a policy of fire insurance. There 
was a trial to a jury, which resulted in a verdict for the 
plaintiff. The defendant brings the case into this court by 
petition in error. 

We are asked to reverse the case upon two grounds: 

First—The failure of the defendant in error to pay his 
past due premium note, 

Second—Failure of the insured to furnish the prelimi- 
nary proofs of loss according to the terms and conditions 
of the policy. We will briefly examine the points in the 
order named. 

The policy provides that “In case the assured fails to 
pay the premium note, or order, at the time specified, then 
this policy shall cease to be in force, and remain null and 
and void during the time said note or order remains un- 
paid after its maturity, and no legal action on the part of 
this company to enforce payment shall be construed as re- 
viving the policy. The payment of the premium, how- 
ever, revives the policy, and makes it good. for the balance 
of its term.” 
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The consideration for issuing of the policy was $10 
cash, and the payment at maturity, the assured promissory 
note for $22. The note was payable on the Ist day of 
August, 1889. No part of the $22 was paid when due, 
and a balance of $7 remained unpaid at the time of the 
fire. The defendant in error held two policies from this 
company, one fur $100, and the other for $1,000 on build- 
ings, which were detached when the policies were issued, 
but the buildings were subsequently joined together. A 
new policy, the one in suit, was issued covering the build- 
ing thus formed. Evidence was introduced tending to 
show thatone Weymouth, a soliciting agent of thecompany, 
agreed to cancel the old policies and apply the unearned 
premiums on the new. It is claimed by the plaintiff in 
error that the agent had no power to make any such agree- 
ment. Conceding, as is claimed by the insured, that the 
company is bound thereby, and that the unearned pre- 
miums on the old policies should be credited upon the note, 
there would remain unpaid a small balance, and he would 
still be in default at the time of the fire. 

It is obvious that the failure to pay the premium note, at 
maturity, suspended the policy until payment was made. It 
could have been revived, for the balance of the term, by 
making full payment at any time before the loss. This, as 
we have seen, he failed to do. True, after maturity of the 
note, he paid $15 thereon, but this did not give him the 
right to avail himself of the benefits of the contract of in- 
surance. Nothing short of full payment, or a waiver of 
the stipulation in the policy, could have the effect to remove 
the suspension caused by the failure to pay the note. The 
clause referred to is not unreasonable. It is but fair and 
just that while the insured is in default of the payment of 
his note, the company should not be liable for loss, when 
the parties have so agreed. We have no right to make a 
new contract for them, or refuse to enforce the one they 
haye made. To hold that the policy was in force, at the 
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time of the fire, would be to set aside and disregard the 
plain stipulation of the parties. (Gorton v. Ins. Co., 39 
Wis., 121; Shakey v. Huwkeye Ins. Co., 44 Ia., 540; Gar- 
lick v. Ins. Co., Id., 553; Wall v. Home Ins. Co., 36 N. 
Y., 157; Williams, ete., v. Albany City Ins. Co., 19 Mich., 
457; Curtin v. Phenix Ins. Co., 21 Pac. Rep. [Cal.], 370.) 

‘There was some evidence offered for the purpose of show- 
ing that the company waived the terms of the policy in 
regard to the payment of the premium note, but such evi- 
dence, under the pleadings as framed, could not avail the 
defendant in error. The issue was squarely presented by 
the pleadings whether or not the note was paid. We doubt 
not that the stipulation in the policy can be waived, but 
when such waiver is relied upon, it must be plead. (Zinck 
v. Phenix Ins. Co., 60 Ia., 266; Welsh v. Des Moines Ins. 
Co., 32 N. W. Rep. [Ia.], 369; Mehurin v. Stone, 37 O. St., 
58; Palmer v. Sawyer, 114 Mass., 18; Nichols, Shepherd & 
Co. v. Larkin, 79 Mo., 264.) 

The policy provides that loss will be paid “upon receipt 
of proper proofs at its Chicago office.’ It also provides 
that “incase of loss or damage, the assured shall forthwith 
give notice of said loss in writing to the company.” The 
evidence shows that the insured, immediately after the fire, 
notified, in writing, the company of the loss, but it does 
not appear that he ever furnished the preliminary proofs 
of loss. The existence of a loss has not at any time been 
denied by the company. In fact it is admitted by the an- 
swer, under which the case was tried, that the house was 
totally destroyed. ‘The company has at all times insisted, 
and now insists, that it was not liable for the loss, on the 
ground that the policy was not then in force, by reason of 
the failure of the insured to pay his premium note. The 
plaintiff in error by denying all liability, dispensed with 
the necessity of furnishing proofs of loss. (Carson v. Ger- 
man Ins. Co., 62 Ia., 483; Kansas Protective Union v. 
Whitt, 36 Kau., 760; King v. Hekla Ins. Co., 58 Wis., 
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508; Taylor v. Ins. Co.,9 How. [U. 8.], 390; Continental 
Ins. Co..v. Lippold, 3 Neb., 391.) 

The judgment is reversed, and the cause remanded for 
further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur, 


E. B. Trepway v. WILLIAM RILEY. 
{FILED JULY 1, 1891.] 


1, Liquors: SaLe: ConTRACT VOID IN FOREIGN STATE: CONSTI- 
TUTIONAL Law. Section 2360 of the Code of Iowa, prohibits 
the manufacture for sale or selling of intoxicating liquors 
within the state for any purpose except for pharmaceutical, 
medical, chemical, and sacramental purposes, and then only by 
persons holding permits from the proper authorities. The 
Franz Brewing Company, without such permit, manufactured 
and sold in that state a quantity of beer for the purpose of be- 
ing transported to this state. Held, That the sale was in viola- 
tion of said law, and that the Iowa statute does not conflict 
with section 8, article 1, of the federal constitution which con- 
fers upon congress the exclusive power to regulate interstate 
commerce, 


: INTERSTATE Comity. The contract, 
. being prohibited by the laws of the state when made, is illegal 
and void there, and its invalidity constitutes a good defense in 
an action upon the contract in this state. 


Error to the district court for Dakota county. Tried 
below before Powers, J. 


Davis & Gantt, for plaintiff in error, cited: Niles v. 
Frier, 85 Ia., 41; Monty v, Arneson, 25 Id., 383; State v. 
Harris, 36 Id., 187; Wakeman v. Chambers, 69 Id., 169 ; 
Pearson v. Distillery, 72 Id., 348; Welton v. Mo., 91 U. 
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v. Harris, 8 Id., 142; Wilson v, Butler, 33 Eng. Com. 
S., 275; Co. of Mobile v. Kimball, 102 Id., 691; Brown 
v. Houston, 114 Id., 622; Cooley v. Board, 12 How. [U. 
S.], 299; Bowman v. R. Co., 125 U.S., 465; Cooper Man. 
Co. v. Ferguson, 113 Id., 727; State v. Saunders, 19 Kan., 
127; State v. Stilsing, 20 Atl. Rep. [N. J.], 65. 


Jay Bros., and Mell C. Beck, contra, cited: Kanaga v. 
Taylor, 7 O. St:, 142; Gassett v. Godfrey, 26 N. H., 415; 
Shelton v. Marshall, 16 Tex., 344; Sherlock v. Alling, 93 
U.S., 99; Bartemeyer v. Iowa, 18 Wall. [U.S.], 129; Beer 
Co. v. Mass., 97 U. S., 25; Kidd v. Pearson, 128 Id.,1; 
Pearson v. Distillery, 72 Ia., 348. 


Norval, J. 


This action was brought in the county court of Dakota 
county by the plaintiff in error to recover the sum of 
$826.15 on an account for beer sold at Sioux City, in the 
state of Iowa, by the Frauz Brewing Company to the de- 
fendant in error. Before suit the account was sold to the 
plaintiff. ‘The petition is in the usual form. 

The defendant answered : 

“First—That he admits that he made a contract for the 
purchase of beer from the Franz Brewing Company, at 
the time in the said petition set forth, and that the defend- 
ant purchased beer of said brewing company at said times; 
but, as to the amount so purchased, he has no means of de- 
termining, and, therefore, denies that he purchased the 
amount in the said petition set forth. 

“ Second—Defendant further states, in answes to the said 
petition, that the contract for the purchase of the beer so 
sold this defendant, was made in the state of Iowa, and the 
beer was manufactured and sold to this defendant in the 
said state. 

«That under the laws of the said state, in forcé at the 
time the same was sold this defendant, the sale thereof was 
illegal and contrary to the law, which law is as follows: 
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Section 2360 of the statutes of the state of Iowa, ap- 
proved April, 1884, and which became a law July, 1884, 
provides : 

“¢ After this act takes effect, no person sliall manufac- 
ture for sale, sell, keep for sale, give away, exchange, bar- 
ter, or dispense any intoxicating liquor for any purpose 
whatever, otherwise than as provided in this act. 

“< Persons holding permits as herein provided, shall be 
authorized to sell and dispense intoxicating liquors for 
pharmaceutical and medical purposes, and alcohol for spe- 
cified chemical purposes, and wine for sacramental purposes, 
but for no other purposes whatever, and all permits must 
be procured as hereinafter provided from the district court.” 

Section 2416 of the said statute provides: “ Wherever 
the words intoxicating liquors occur in this chapter, the 
same shall be construed to mean alcohol, ale, wine, beer, 
spirituous, vinous, and malt liquors, and all intoxicating 
liquors whatever, and no person shall manufacture for sale, 
or sell, or keep for sale as a beverage, any intoxicating 
liquors, ale, wine, and beer.” Approved April, 1884; be- 
came a law July, 1884, 

“Third—That at the time the beer was so purchased by 
defendant, said Franz Brewing Company had no permit to 
manufacture or sell intoxicating liquor as the law pro- 
vided, and the said sale to this defendant as aforesaid was, 
by the law of the state of Iowa, then and there prohibited, 
and the sale of the said beer to defendant was illegal. 

“¥ourth—The defendant cannot be held on said account 
for the reasons aforesaid, and the defendant denies each 
and every allegation in the said petition not otherwise an- 
swered.” 

The plaintiff filed a reply as follows: 

“1, Admits that the purchase of the beer, the subject. 
matter of this action, was made from the Franz Brewing 
Company by said defendant, and that said purchase was 
made in the state of Iowa. 

34 
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“2. Plaintiff further replying to said answer, alleges 
that at the time of the sale aforesaid, and long previous 
thereto, and since said dates, the Franz Brewing Company 
was and is a corporation duly organized and existing under 
and by virtue of the laws of the state of Iowa, and was 
carrying on the business of manufacturing and selling beer 
in said state of Iowa. That the defendant, at the time of 
said purchase, and long previous to and since said date, 
was a resident of the state of Nebraska, and resided in 
Jackson, Dakota county, in said state, at which town said 
defendant was engaged in the business and occupation of 
keeping a saloon for the vending of retail, malt, vinous, 
and spirituous liquors, under and by virtue of the laws of 
said state of Nebraska, and at all of the hereinafter men- 
tioned times said defendant was carrying on said business 
of saloon keeping, or vendor of malt, spirituous, and vi- 
nous liquors, in said town of Jackson, county and state 
aforesaid, under a license duly issued under and by virtue 
of the laws of said state of Nebraska, 

“Plaintiff alleges that at the time of the sale of beer 
made by the Franz Brewing Company to said defendant, 
said Brewing Company knew that said defendant was a 
non-resident of the state of Iowa, and a resident of the 
state of Nebraska and doing business in the town of Jack- 
son, in said state, under a license duly issued in compli- 
ance with the laws of said state, and knew that said de- 
fendant was legally and rightfully carrying on the business 
of a retail dealer in malt, spirituous, and vinous liquors at 
said place. 

“Plaintiff alleges that the sale of beer made to defend- 
ant was made, as alleged, in the state of Iowa, but that 
the same was made for the purpose and with the intention 
and understanding that the same was to be shipped to said 
defendant at his place of business in Jackson as aforesaid, 
and there to be retailed by defendant in said saloon, and 
under and by the authority of his license to vend and re- 
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tail the same in said town of Jackson and state of Ne- 
braska. 

“Plaintiff alleges that in compliance with said agree- 
ment so made, said Franz Brewing Company did ship to 
defendant large quantities of beer, and said defendant, at 
various times, paid different sums of money on account of 
same, until said Franz Brewing Company went out of the 
business of manufacturing the same, at or about which 
time there was an account stated between defendant and 
the Franz Brewing Company, and there was found due 
said corporation as a balance on beer so sold and shipped 
to defendant, the sum of $826.15, as alleged in plaintiff’s 
petition, and which sum was duly assigned to plaintiff be-’ 
fore the commencement of this action, for a valuable con- 
sideration. 

“Plaintiff further alleges that all of the beer sold to 
defendant was sold under said agreement that same should 
be retailed by said defendant in said town of Jackson, 
county of Dakota, and state of Nebraska, and all of the 
same shipped to defendant at said place, and there sold by 
him under and by virtue of the laws of the said state of 
Nebraska, and none of said beer was sold or retailed by 
said defendant contrary to the laws of the state of Ne- 
braska, or that of the state of Iowa. 

“Plaintiff further alleges that sales of malt, spirituous, 
and vinous liquors made in the state of Iowa to be used 
and disposed of in the state of Nebraska in accordance 
with the laws of said state, are legal and valid sales, and 
are recognized as such, and enforced by the courts of the 
state of Iowa.” 

The defendant filed a general demurrer to the reply, which 
was sustained by the court, and judgment was rendered dis- 
missing theaction. On error to the district court, the judg- 
ment of the county court was affirmed. The plaintiff 
brings the case here for review by petition in error. 

It is admitted by the pleadings that the beer, for the 
recovery of the price of which this action was brought, was 
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manufactured by the Franz Brewing Company, and sold 
and delivered to the defendant in error within the state of 
Iowa. It is contended that the manufacture and sale were 
in violation of the laws of that state, and therefore no re- 
covery can be had in this state. 

By reference to the sections of the statute of the state of 
Towa, in force at the time the beer in question was sold, 
which are copied into the answer, we find that the manu- 
facture and sale of all intoxicating liquors within the state 
of Iowa is expressly prohibited, except for pharmaceutical, 
medical, chemical, or sacramental purposes. And it can 
only be legally manufactured or sold for the four specified 
‘purposes by persons holding permits issued by the proper 
authority. It is alleged in the answer, and not denied by 
the reply, that at the time the beer was purchased the 
Franz Brewing Company had no permit to manufacture 
or sell intoxicating liquors. Moreover, it appears from 
the allegations of the reply that the beer in question was 
sold in Iowa for none of the purposes expressly permitted _ 
or authorized by the laws of that state. The sale was 
therefore illegal, unless, as is claimed by counsel for the 
plaintiff, the manufacture and sale of intoxicating liquors 
within that state, for the sole purpose of transportation 
and sale out of that state, infringes no law or statute 
of the state of Iowa. It will be observed that none of the 
sections of the code of that state, pleaded in the answer, 
contain any provision which can be construed to exempt 
from their operations, intoxicating liquors manufactured or 
sold in that state, with the intent and for the purpose of 
being transported to another state to be there sold. The 
statute in express terms forbids all sales within the state, of 
intoxicating liquors manufactured there, except for the four 
purposes already mentioned. Liquors sold there by a per- 
son not holding a permit, to be transported to another state, 
are within the scope of the law. 

It is contended by counsel for the plaintiff, if the stat- 
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ute receives the construction which we have given it, then 
the law conflicts with section 8, article 1, of the constitu- 
tion of the United States by undertaking to regulate com- 
merce between the states. The section provides that “Con- 
gress shall have the power to regulate commerce with 
foreign nations, and among the several states,” etc. 

Laws regulating and prohibiting the manufacture and 
sale of intoxicating liquors are regarded as police regula- 
tions, passed for the prevention of idleness, drunkenness, 
‘pauperism, and crime. While such laws affect commerce, 
they have not been regarded as a regulation of commerce, 
within the meaning of the constitutional provisions quoted 
above. So under the police powers, states have passed 
quarantine and health laws, and laws preventing the im- 
portation into a state of diseased cattle, and the sale of 
unwholesome food. While such laws, to some extent, reg- 
ulate commerce between foreign countries and between the 
states, they are not for that reason invalid. As was ob- 
served by Mr. Justice McLean in the License Cases, 5 
How. [U. 8.], 589: “The acknowledged police power of 
a state extends often to the destruction of property. A 
nuisance may be abated. Everything prejudicial to the 
health and morals of a city may be removed. Merchan- 
dise from a port where a contagious disease prevails, being 
liable to communicate the disease, may be excluded, and in 
extreme cases, it may be thrown into the sea. This comes 
in direct conflict with the regulation of commerce, and yet 
no one doubts the local power. It is a power essential to 
self preservation, and exists, necessarily, in every organized 
community. It is, indeed, the law of nature, and is pos- 
sessed of man in his individual capacity. * * * From 
the explosive nature of gunpowder, a city may exclude it. 
Now this is an article of commerce, and ig not known to 
carry infectious diseases; yet, to guard against a contin- 
gent injury, a city may prohibit its introduction. These 
exceptions are always implied in commercial regulations, 
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where the general government is admitted to have the ex- 
clusive power. They are not regulations of commerce, but 
acts of self-preservation. And, although they affect com- 
merce to some extent, yet such effect is the result of the ex- 
ercise of an undoubted power in the state.” 

Although a state has the power to regulate or prohibit 
the sale of intoxicating liquors within its borders, it can- 
not restrict their importation into or through the state, nor 
their exportation out of the state, nor prohibit the sale of 
imported liquors in the original packages, or vessels in 
which they were shipped. That would clearly be the reg- 
ulation of commerce proper, which power is conferred 
exclusively upon congress. Nor can a state, under the 
guise of police powers, regulate interstate commerce. The 
Towa statute does not undertake to prevent the transporta- 
tion of intoxicating liquors from that to any other state, 
nor to prohibit their sale out of the state. It only re- 
stricts their manufacture and sale within the state of Iowa. 
The sale of the liquors were not forbidden by reason of 
their transportation or intended transportation, but the 
same restriction is placed by the legislature upon the sale 
of all liquors within the state. No regulation of com- 
merce between the states is attempted. The liquors were 
manufactured in Iowa, and at the time of their sale were not 
in process of transportation to this or any other state. 
They had not yet become interstate commerce. Had snch 
been the case, the state would have been powerless to have . 
forbidden their sale while in the original packages. The 
fact that it was the intention of the defendant to ship the 
liquors to this stzte is quite immaterial. Such intention 
and purpose could not alone have the effect to make the 
liquors interstate commerce. They did not become such 
until received by the carrier for shipment. Until then 
they were under state jurisdiction and control. The su- 
preme court of the United States, in the case of The Daniel 
Rall, 10 Wall., 565, properly said: “Whenever a com- 
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modity has begun to move as an article of trade from one 
state to another, commerce in that commodity between the 
states has commenced.” 

The same doctrine was affirmed by the same court in the 
later case of Coe v. The Town of Errol, 116 U.S.,517. In 
that case the authorities of the state of New Hampshire 
assessed for taxation certain logs which had been cut in 
that state and hauled to the town of Errol in the same 
state, for the purpose of transportation to the state of 
Maine. The logs were held at Errol by the owner for a 
convenient opportunity for shipment. The court, in an 
exhaustive opinion by Mr. Justice Bradley, held the tax 
valid. We quote from the opinion: 

“Does the owner’s state of mind in relation to the 
goods—that is, his intent to export them, and his partial 
preparation to do so—exempt them from taxation? ‘This 
is the precise question for solution. This question does 
not present the predicament of goods in course of trans- 
portation through a state, although detained for a time 
within the state by low water or other causes of delay, as 
was the case of the logs cut in the state of Maine, the 
tax on which was abated by the supreme court of New 
Hampshire. Such goods are already in the course of 
commercial transportation, and are clearly under the pro- 
tection of the constitution. And so, we think, would the 
goods in question be when actually started in the course of. 
transportation to another state, or delivered to a carrier for 
such transportation. There must be a point of time when 
they cease to be governed exclusively by the domestic law, 
and begin to be governed and protected by the national 
law of commercial regulation, and that moment seems to 
us to be a legitimate one for this purpose, in which they 
commence their final movement for transportation from 
the state of their origin to that of their destination. When 
the products of the farm or forest are collected and brought 
in from the surrounding country to a town or station, serv- 
ing as an entrepot for that particular region, whether on a 
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river ora line of railroad, such products are not yet ex- 
ports, nor are they in process of exportation, nor is expor- 
tation begun until they are committed to the common 
‘carrier for transportation out of the state to the state of 
their destination, or have started on their ultimate passage 
to that state. Until then it is reasonable to regard them 
as not only within the state of their origin, but as a part 
of the general mass of property of that state, subject to its 
jurisdiction and liable to taxation there, if not taxed by 
reason of their being intended for exportation, but taxed 
without any discrimination in the usual way and manner 
in which such property is taxed in the state * * * 
Though intended for exportation, they may never be ex- 
ported; the owner has a perfect right to change his mind; 
and until actually put in motion, for some place out of the 
state, or committed to the custody of a carrier for trans- 
portation to such place, why may they not be regarded as 
still remaining a part of the general mass of property in 
thestate? If assessed in an exceptional time or manner, be- 
cause of their anticipated departure, they might well be 
considered as taxed by reason of their exportation or in- 
tended exportation; but if assessed in the usual way, when 
not under motion or shipment, we do not see why the as- 
sessment may not be valid and binding.” 

It logically follows from the reasoning of the court in 
the foregoing case, that the liquors in controversy were not 
interstate commerce when sold, and are subject to the police 
powers of the state. 

Counsel in the brief of plaintiff in error say: “The 
defendant was violating no law of Nebraska in going to 
Towa and making this contract, and the corporation was 
violating no law of Nebraska in selling this beer to be 
used there.” This is true, but the invalidity of the sale 
is placed upon the ground that the brewing company vio- 
lated the laws of Iowa, and not of Nebraska, in making 
the sale. The sale in law and in fact was made in Lom, 
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notwithstanding it was purchased for the purpose of trans- 
portation out of the state. These liquors were manv- 
factured in violation of the law of Iowa, and having no 
lawful existence how can it be said that they were the sub- 
ject of lawful commerce? 

The decisions cited by plaintiff in error are not anal- 
ogous to the case before us, as a cursory examination will 
show. 

In Bowman v. Chicago & N. W. R. Co., 125 U.S., 465, 
the only question before the court was the validity of a 
statute of Iowa prohibiting common carriers from bringing 
intoxicating liquors into the state from another state, with- 
out first procuring a certificate from a public officer of 
Towa, to the effect that the person to whom the liquors are 
consigned had authority under the laws of that state 
to sell the same. The court held the prohibition of the 
transportation of liquors from another state, under the 
restrictions imposed by the statute, was not the exercise of 
the police power of the state, but was the regulation of 
interstate commerce, and was, therefore, in violation of the 
constitution of the United States. It is manifest that the 
statute considered: by the court in that case attempted to 
regulate commerce between the state of Iowa and the other 
states. The statute we are considering in this case is not 
of that character. It only attempts to regulate commerce 
within the state. 

The constitution of Colorado, and a statute passed by the 
legislature of that state, prohibits a foreign corporation 
from transacting business in Colorado, until it has filed a 
certificate signed and acknowledged by its president and 
secretary, designating its principal place of business, 
and appointing an agent on whom service of summons 
could be made. A corporation of Ohio, without filing 
such certificate, made a contract in Colorado with a citi- 
zen of that state to manufacture and deliver some farm 
machinery. The goods were made and delivered, and ina 
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suit brought by the corporation for a breach of the con- 
tract, the defendant pleaded as a defense, the failure of the. 
plaintiff to comply with the provisions of the constitution 
and statute. In Cooper Mfg. Co. v. Ferguson, 113 U.S, 
727, the court held that the state of Colorado could not 
prohibit the plaintiff from selling in that state, by contract 
made there, its machinery manufactured in another state, 
on the ground that it was a regulation of interstate com- 
merce. 

In Leisy v. Hardin, 135 U.S., 100, it was held that the 
citizen of one state has the right to import beer into an- 
other state and sell it there in its original packages; that 
until sold by the importer it is not subject to state regula- 
tions, and that a state law which forbids the sale of an im- 
ported article by the importer, in unbroken packages, is a 
regulation of commerce between the states and void. The 
theory of that decision is, that commerce between the states 
does not cease until the imported article is mingled with, 
and becomes a part of, the general property of the state, by 
sale at the place where the transportation terminates. The 
courts do not undertake to state at what point of time an 
article becomes interstate commerce, as does Coe v. Town 
of Errol, supra. 

The cases most nearly in point are Pearson et al. v. In- 
ternational Distillery Co. et al., 72 Ia., 348, and Kidd »v, 
Pearson, 128 U.S., 1, cited in the brief of the defendant. 
In the Iowa case the action was brought to abate, as a nui- 
sance, a distillery located in that state, used for the unlaw- 
ful mannfacture and sale of intoxicating liquors, and to 
enjoin the owner from their manufacture and sale. It ap- 
pears that the liquors were manufactured solely for the 
purpose of transportation and sale out of the state, and no 
sales were mace, or intended to be made, within the state. 
The action was sustained. The court in the syllabus say: 

“Ist. The manufacture for sale of intoxicating liquors 
as beverages is prohibited within the state of Iowa by code, 
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section 1523; notwithstanding that the liquor was manu- 
factured only for exportation, and was not sold or intended 
to be sold within the state. 

“2d, The only intoxicating liquors which may be man- 
ufactured, sold, or kept for sale within the state of Iowa 
- are those manufactured in the state for mechanical, me- 
dicinal, culinary, or sacramental purposes, or imported for 
sale under the authority of the laws of the United States, 
and remaining in the original packages and quantities in 
which they were imported. 

“3d. The Iowa statute prohibiting the manufacture or . 
sale of intoxicating liquors, even for exportation, unless 
manufactured within the state for mechanical, medicinal, 
culinary, or sacramental purposes, and prohibiting also the 
sale of imported foreign intoxicating liquor, unless in its 
original packages and quantities, is not in conflict with the 
exclusive right of congress to regulate interstate commerce, 
and is therefore constitutional.” 

The case was taken on error to the supreme court of the 
United States, where, in Kidd v. Pearson, supra, the judg- 
ment of the state court was affirmed. The conclusion we 
have reached is that the manufacture and sale of the beer 
in question were prohibited by the Code of Iowa. The 
contract and sale being illegal and void when made, such 
invalidity is a complete defense in an action upon a con- 
tract here. That the law of a place where a contract is 
made governs as to the right of action is too well settled 
‘to require the citation of authorities, The judgment is 


AFFIRMED. 


THE other judges concur. 
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J. W. Taytor v. Fannie I. TRUMBULL. 
[FILED JuLy 1, 1891.] 


Judgment by default: Grounps For VacatTina. A judg- 
menton default was entered against the defendant. At the 
same term of court the defendant moved to set aside the judg- 
ment and default, showing that he was not guilty of laches in 
failing to answer, and that he had a good defense, in part, to the 
action. The motion was denied. Held, Error. 


Error to the district court for Douglas county. Tried 
below before CLARKSON, J. 


J. W. Taylor, pro se, cited: Orr v. Seaton, 1 Neb., 107; 
Mulhollan v. Seroggin, 8 Id., 203; Sang v. Lee, 20 Id., 
667; Woodward v. Backus, 20 Cal., 138; Freeman, 
Judgmts., secs. 99, 102, 106, 109, 540, 541; Bailey v. 
Taaffe, 29 Cal., 423; Wooster v. Woodhull, 1 Johns. Ch. 
[N. Y.], 589; Adams v. Hickman, 43 Mo., 168; Hale v. 
Bender, 13 Neb., 66; Haggerty v. Walker, 21 Id., 596; 
Cluiz v. Carter, 12 Id., 113; Stevens v. Ross, 1 Cal., 94; 
Cockle Mfg. Co. v. Clark, 23 Neb., 705; 1 Greenl. Ev., 
sec. 275; Weinberger v. Ins. Co., 5 So. Rep. [La.], 728; 
Conrowv. Conrow, 16 Atl. Rep. [Pa.], 522; Miller v. But- 
terfield, 21 Pac. Rep. [Cal.], 543; Genet v. Canal Co., 24 
J. &S. [N. Y¥.], 27. 


Whipple & Weaver, contra, filed no brief. 
Norvat, J. 


This action. was brought by the defendant in error in the 
county court to recover the sum of $275 upon a written 
contract for the sale of certain personal property. Judg- 
ment was rendered for the plaintiff, and the defendant ap- 
vealed to the district court. 
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On the 11th day of February, 1890, the plaintiff filed 
ler petition in the district court, but did not set out therein 
a copy of the contract sued on, nor attach the same to the 
pleading. On February 15 the court, on motion of the 
defendant, ordered the plaintiff to attach a copy of ‘the 
contract to the petition within five days. Subsequently 
the plaintiff filed a motion for a default, which was over- 
ruled on March 15. A second motion for a default was 
filed on March 20, which was sustained two days there- 
after, and on the same day the cause was tried to the court, 
when judgment was rendered against the defendant for 
$285.74 and costs. 

On April 14, and at the same term of court, the defend- 
ant filed a motion to set aside the default and judgment, 
which was supported by affidavits, and ‘also tendered his 
answer. Counter-affidavits were also filed by the plaintiff. 
The motion was overruled, which ruling is the error as- 
signed in this court. 

After having carefully read and considered the numer- 
ous affidavits used in the court below, on the hearing of 
defendant’s motion to set aside the default and to make a 
defense to the action, we have reached the conclusion that 
the motion should have been sustained. The action was 
upon a written contract for the payment of money, and 
under section 124 of the Code, the plaintiff in error had a 
right to insist that a copy of the instrument should be at- 
tached to the petition before he could be called upon to 
answer the same. The court below ordered the plaintiff to 
attach a copy of the contract to his petition within five 
days. Just when the copy was attached to the pleading, 
the record fails to disclose, but it fully appears that it was 
not filed within the time specified by the court in the or- 
der, and that the first motion of the plaintiff for a default 
was overruled for that reason. The copy was so attached 
to and folded with the original files by one of the attorneys 
for the plaintiff, as left the date of the filing of the petition 


510 NEBRASKA REPORTS. [ Vou. 32 
Taylor v. Trumbull, 


on one of the inside sheets of the pleading, and the clerk 
of the district court, at the request of said attorney, re- 
stamped the date of the original filing of the petition on the 
back of the copy thus attached, which copy was marked on 
the back “Petition.” No entry was made by the clerk on 
the appearance docket, showing the filing of the contract. 

The defendant is a practicing attorney in Omaha, and 
shortly after the plaintiff’s motion for a default was over- 
ruled, he went to South Dakota to try some causes, being 
absent from Omaha about a month, J. L. Kaley, Esq., a 
member of the Omaha bar was employed by the defendant 
to watch the files of the district court for the filing of a 
copy of the contract sued on, so that he might file an an- 
swer in the case. The defendant was not aware that a 
copy had been filed until after judgment had been rendered 
against him. The plaintiff having attached to the petition 
a copy of the contract after the time fixed by the court for 
so doing, the defendant should have been notified of the 
filing of thesame. (Cockle Mfg. Co.v. Clark, 23 Neb., 705.) 

The answer tendered by the defendant presents a meri- 
torious defense to a part of the plaintiff’s cause of action. 
It sets up that the defendant is indebted to the plaintiff 
only in the sum of $100 and interest, and that he tendered 
that sum to the plaintiff before suit was brought, whicli 
tender was refused, and that the tender has been kept good. 
As the defendant was not guilty of laches in failing to an- 
swer, the default should have been set aside and the de- 
fendant permitted to file his answer. (Blair v. West Point 
Mfg. Co.,7 Neb., 146; Clutz v. Carter, 12 Id., 113; Hag- 
gerty v. Walker, 21 Id., 596.) 

The judgment of the district court is reversed and the 
cause remanded for further proceeding. 


REVERSED AND REMANDED, 


THE other judges concur. 
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W. H. CLark ET AL, APPELLEES, V. W. R. Fitcu, 
° APPELLANT. 


(Firep Joy 1, 1891.) 


Final Order: WaHat Is Not. An order of a judge of a district 
court, overruling a motion to vacate a temporary injunction 
granted at the commencement of the action, is not a final order, 
and cannot be reviewed until the final determination of the 
cause in the district court. 


APPEAL from the district court for Washington county, 
Heard below before WAKELEY, J. 


W. H. Eller, for appellant. 
J. H. Blair, and Osborn & Farnsworth, contra, 


Norval, J. 


The plaintiffs and appellees filed a petition in the dis- 
trict court of Washington county to enjoin the defendant 
from further trespassing upon the west one-half of the 
southwest quarter of section 29,in township 20 north, of 
range 11 east of the sixth P.’M., and from interfering 
with the plaintiff’s possession of said lands. 

On the 18th day of October, 1889, a temporary injunc- 
tion was allowed, according to the prayer of the petition, 
by Hon. Alonzo Perkins, county judge of Washington 
county. Subsequently, on the 22d day of November, 
1889, Hon. Eleazer Wakeley, one of the judges of the 
district court of said county, upon due notice heard at his 
chambers in vacation, the motion of the defendants to va- 
cate the injunction granted by the county judge, which 
motion was denied and overruled. From which order the 
defendant appeals. 

Section 675 of the Code of Civil Procedure, relating to 
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the appeals in actions in equity, provides that “either party 
may appeal from the judgment. or decree rendered or final 
order made by the district court to the supreme court of 
the state.” 

The overruling of a motion to dissolve a temporary in- 
junction granted at the commencement of the action is not 
a final order. It is merely interlocutory and cannot be 
reviewed before the final determination of the action. 
Until then it is subject to review by the district court. 

In defining what is a final order, we approve and adopt 
the rule stated in the case of Smith v. Sahler, 1 Neb., 310, 
in which it is said that an order is final when it affects a 
substantial right and determines the action. An order is 
interlocutory which dissolves an injunction when the same 
is an incident of the action, and the substantial rights of 
the parties involved in the action remain undetermined ; 
when no further action of the court is required t6 dispose 
of the cause pending, it is final. When the cause is retained 
for further action, as in this case, it is interlocutory. 

It has been held by this court that an order vacating a 
temporary injunction is not appealable before final judg- 
ment in the action. (Smith v. Sahler, supra; Scofield v. 
Bank, § Neb., 16; School District v. Brown, 10 Id., 440; 
Steele v. Haynes, 20 Id., 316.) The same rule obtains 
where a motion to vacate a temporary injunction is denied. 

In reaching this conclusion we have not overlooked the 
act of the legislature entitled “An act to provide for super- 
sedeas bonds in certain cases,” approved March 21, 1889, 
the same being carried into the Code as sections 679, 680, 
and 681. An examination of the provisions of the sec- 
tions will disclose that the legislature did not attempt to 
make the overruling of a motion to dissolve a temporary 
injunction a final order, or one that could be reviewed be- 
fore the final disposition of the case. The first of the sec- 
tions provides in effect that on the dissolution or modification 
of a temporary injunction, the court or judge shall fix the 
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“amount of the supersedeas bond the party may give, to 
prevent the doing of the act which was sought to be re- 
strained by the injunction so dissolved or modified. 

The next section prescribes the conditions of the bond, 
and fixes the time within which it must be given to be 
effective. 

The last numbered section provides that “such superse- 
deas bond shall stay the doing of the act or acts sought to be 
restrained by the suit, and continue such injunction in force 
until the case is heard and finally determined by the judg- 
ment, decree, or final order of the court in term time.” 

It is patent that the provisions of the act relate solely 

to cases where a temporary injunction has been modified or 
dissolved. The only object was to continue the temporary 
injunction in force until the final disposition of the case in 
the district court, or the party applying for the injunction 
giving the requisite bond. The provisions could have no 
application where the motion to vacate the temporary in- 
junction is denied, for in such case the temporary injunc- 
tion continues in force and effect without the giving of the 
bond. . 
So far as the record discloses the suit is still pending in the 
district court; at least it does not affirmatively appear that 
the rights of the parties have been adjudicated. As the 
order appealed from is not final, the appeal is 


DISMISSED. 


THE other judges concur. 


35 
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JAMES McDonatp v. S. 8S. McALLISTER, 
[FILED JouLy 1, 1891.] 


1, Bill of Exceptions: ExTENsIoN oF TimE FOR PREPARING. 
Where a district court has given a party forty days from the 
adjournment of a term to reduce his exceptions to writing, the 
judge has authority to extend the time in which to prepare and 
serve @ bill of exceptions, for a period not exceeding forty days 
additional, when it appears that the party seeking the bill has 
used due diligence. Such power exists, notwithstanding the 
period first allowed expired before the application for an exten- 
sion of time was made. 


Notice of such an application to the adverse 
party is not indispensable to jurisdiction. 


3. Continuance: DiscRETIONARY WITH TRIAL CourT. An ap- 
plication for the postponement of a trial to a later day in the 
term, or for the continuance of a cause, is addressed to the sound 
legal discretion of the court, and the ruling thereon will not be 
disturbed, in the absence of a showing that there has been an 
abuse of dircretion. 


4. A motion for a new trial must be filed at the term of court 
the verdict is rendered, and, except for newly discovered evi- 
dence, within three days after the return of the verdict, unless 
unavoidably prevented. 


Error to the district court for Platte county. Tried 
below before Post, J. 


I. L. Albert, and Sullivan & Reeder, for plaintiff in 


error. 
McAllister & Cornelius, contra. ° 


Cases cited by counsel are referred to in opinion, 


Norvat, J. 


This is an action brought by the defendant in error to 
recover for services rendered as an attorney at the instance 
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and request of the plaintiff in error. Verdict and judg- 
ment for the plaintiff below for $280, to reverse which 
the cause was brought into this court by petition in error. 

The defendant in error moves to strike the bill of ex- 
ceptions from the files, on the following grounds; 

1. The bill was not presented to the defendant in error 
in time. 

2. The trial judge had no authority to grant an exten- 
sion of time in which to prepare and serve the bill of ex- 
ceptions. 

3. No notice that an application would be made to the 
juilge to extend the time, was given the defendant in error. 

The verdict was returned at the January term, 1890, of 
the district court of Platte county, which term adjourned 
sine die on the 10th day of May, 1890. The defendant 
below, after the expiration of the forty days given him 
when the judgment was rendered to reduce his exceptions 
to writing, applied to the judge for an order extending the 
time. At the May term, 1890, to-wit, June 21, the court 
ordered that the time for the settlement and allowance of 
the bill of exceptions be extended for the period of forty 
days in addition to the time previously allowed for that 
purpore. 

Where the district court has given a party forty days 
from the adjonrnment of court to reduce his exceptions to 
writing, the trial judge has power to extend the time for 
that purpose for a period not exceeding forty days addi- 
tional, when it appears that the party seeking the bill has 
used due diligence in preparing the same. And such 
authority exists, notwithstanding the period previously al- 
lowed expired before the application for further time is 
made. This was expressly held in Greenwood v. Cobbey, 
24 Neb., 649. 

There is no provision of statute requiring that notice 
of an application to the judge for additional time in which 
to prepare a bill of exceptions shall be given the adverse 
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party, and to hold that a judge has no authority to act 
unless such notice has been given, as is claimed by the 
defendant in error, is to inject words into the statute by 
judicial interpretation, which the court is powerless to do. 

The only notice required by section 311 of the Code, 
relating to bills of exceptions, is where amendments are 
proposed to the bill, In which case the party seeking the 
bill must give five days’ notice to the adverse party or his 
attorney, of the time and place where he will present the 
same to the judge for settlement and allowance. 

The first point made in the motion is not borne out by 
the facts. The terms of court at which the verdict was re- 
turned finally adjourned on May 10; the eighty days 
granted in which to prepare and present the bill did not 
expire until July 29. The record shows that the draft 
of the bill of exceptions was submitted to the attorneys for 
the defendant in error on July 29. It was, therefore, 
presented in proper time. The motion to strike the bill of 
exceptions is overruled. 

The court overruled the objection of the attorneys for 
defendant to proceed to trial in the defendant’s absence. 
This ruling is assigned for error. The action was origi- 
nally commenced in the county court, and without trial it 
was transferred to the district court under the following 
stipulation : 

“In the County Court of Platte County, Nebraska. 
“Srepuen 8. McAxzisrer, Plaintiff, 

“ against 
“James McDonaxp, Defendant. \ 

“Tt is hereby stipulated and agreed that this case shall 
be removed to and tried in ‘the district court, in all re- 
spects as if begun in said district court, to be heard at the 
adjourned January term, 1890, to-wit, March, 1890, except 
continued for good cause shown to the court. 

“8.8. McALLIsTER, 
“Sutrivan & REEDER, 
“ Attorneys for Defendant,” 
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The stipulation was filed in the district court February 
17, 1890, and the petition and answer were filed March 
14, the day of trial. So far as the record before us dis- 
closes no showing was made in the court below either for 
a postponement of the hearing or for a continuance over the 
term. The cause was properly upon the docket and stood 
for hearing on issues of fact. If counsel for defendant were 
not ready to proceed to trial, on account of the absence of 
their client, they should have made a showing to the court, 
by affidavit, setting up the facts relied upon to excuse his 
absence, or a showing why such affidavit could not be pro- 
duced. Anapplication for the postponement of a trial to 
a later day of the term, or for the continuance of a cause, 
is addressed to the sound legal discretion of the court, and 
the ruling thereon will not be disturbed, unless there has 
been an abuse of such discretion. The presumption is 
that the decision was right, in the absence of a showing. 

On March 14, the day the verdict was returned, the da 
fendant filed a motion for a new trial, which on the same 
day was overruled. Subsequently, on April 1, a motion 
was filed by the defendant to set aside the verdict and 
judgment, and for a new trial, which assigned the follow- 
ing reasons therefor: 

1. The defendant was unavoidably prevented from being 
present at the trial, by being detained as a witness in cer- 
iain cases in the district court of Holt county. 

2. The defendant was prevented from being present at 
the trial on account of sickness in his family in Holt 
county. 

At the request of the plaintiff this motion was stricken 
from the files, and the defendant excepted. The reason 
given on the journal for sustaining the motion is, because 
it was not filed within the time required by law. | 

Under the provisions of section 316 of the Code of Civil 
Procedure, a motion for a new trial must be filed at the 
term of court the verdict is returned, and except for newly 
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discovered evidence, within three days after the verdict, 
unless the party was unavoidably prevented from making 
the application in time. The provisions of said section are 
mandatory. The court is powerless to extend the time for 
filing such a motion. (Koa v. Meacham, 6 Neb., 530; Rog- 
gencamp v. Dobbs, 15 Id., 620; Aultman v. Leahey, 24 Id., 
286.) 

The second motion for a new trial having been filed 
more than three days after the verdict, was of no avail to 
the plaintiff in error, unless‘he was nnavoidably prevented 
from filing the same within the time named in the statute. 
It is nowhere suggested in the motion that the grounds 
upon which the motion is based were not known to the 
party filing it before the statutory period had expired. 
Where a motion for a new trial is filed out of time, it must 
be supported by a showing excusing delay. We find 
copied into the transcript, an affidavit made by the defend- 
ant which cannot properly be considered for the reason 
that “it was not included in the bill of exceptions.” (Tes- 
sier v. Orowley, 16 Neb., 369, and cases there cited.) 

We have, however, examined the affidavit, and while it 
states facts which were sufficient to excuse the defendant 
from being present at the trial, it contains no fact or cir- 
cumstance as a reason for not making his application for a 
new trial, on the grounds set up in his second motion, 
within three days after the rendition of the verdict. Ne 
error was committed in striking the motion from the files. 

The remaining assignment of error is that the verdict is 
not sustained by sufficient evidence. The only testimony 
in the case is that of the defendant in error. The largest 
item of fees charged by plaintiff in the action, which is the 
only one our attention has been called to by plaintiff in 
error, in brief of counsel, is $400 for services rendere? in 
the case of McDonald v. Early, tried in the district court 
of Platte county. 

The case involved the title to eighty acres of land. It 
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had already been tried, and a motion for a new trial was 
pending, when McAllister was retained by McDonald to 
assist other counsel in the case. It appears from the testi- 
mony of the defendant in error that McDonald agreed to 
pay him for his services, if successful, a fee equal to one- 
third of the value of the land, and that the entire eighty 
was worth more than $1,200. McDonald won the suit, 
and obtained the land. Unless the plaintiff’s testimony is 
to be entirely rejected upon this point he was entitled to at 
least $400 for his services in the case. While this sum 
appears large for the amount of labor performed by him, 
yet, it being the contract of the parties, the jury had no 
right to ignore the agreement in making up the verdict. 
McDonald had made the defendant in error several pay- 
ments, and after allowing him credit therefor, the evidence 
would have justified a verdict for a larger sum than was 
assessed by the jury. The judgment is 


AFFIRMED. 


Tue other judges concur. 


CHARLES WaAsMER Vv. GEORGE E. LEAN, 


[FILED JULY 2, 1891.] 


1. The evidence considered, and held, to sustain the verdict and 
judgment. 


2. The instructions given, and those requested and refused, exam- 
ined, and held, properly given and refused. 


Error to the district court for Howard county. Tried’ 
below before Harrison, J. 


f. T. Bell, and Paul & Templin, for plaintiff in error. 


‘ 
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Henry Nunn, contra. 
Coss, Cu. J. 


This action was brought by the defendant in error 
against the plaintiff in error to recover a sum claimed as 
commissions for services rendered in procuring a purchaser 
for certain real estate. 

The petition in the court below alleges that the defend- 
ant, some time in the month of January, 1888, placed in 
the hands of the plaintiff, for sale on commission, lots 11 
and 12 in block 19 of the city of St. Paul, in this state, 
for the sum of $3,500; that defendant agreed to pay 
plaintiff a commission of five per cent on the first $1,000, 
and two and one-half per cent on the balance of the said 
$3,500 if plaintiff would furnish a customer for said prop- 
erty at that price; that on or about the third day of Au- 
gust, 1888, plaintiff found a customer for said property 
who purchased the same at the price named; that plaintiff 
negotiated and effected said sale, and that there is due him 
from defendant, as the commission agreed upon, $112.50. 

The answer of the defendant is a general denial. There 
was a trial toa jury with a verdict and judgment for the 
plaintiff for the above-named sum. Defendant having 
moved in vain for a new trial, brought the case to this court 
by petition in error. 

There are some half-dozen errors assigned, but one of 
which is presented or argued in the brief of counsel, and 
that alone will be examined. It is: “That the verdict is 
not sustained by sufficient evidence.” 

Upon the trial, George E. Lean, the plaintiff, was called 
and examined as a witness in his own behalf. He testified 
that he was by occupation cashier of the First National 
Bank of St. Paul, and acquainted with Charles Wasmer, 
the defendant; that in January, 1888, he made a contract 
with defendant in regard to selling the real estate described 
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in the petition and that the contract was made by conver- 
sation in the First National Bank at St. Paul; that in the 
first place he wrote to Mr. Wasmer, who resides at Grand 
Island, asking him what he would take for that property, 
stating that witness thought he could furnish him a cus- 
tomer for it; said that it would bea cash transaction and 
witness wanted his lowest figures; that in answer to that 
letter Mr. Wasmer came up to see witness at the bank and 
stated that he would take $3,500 cash for the property ; 
witness told him he thought that it was a very good price 
and asked him if that was the lowest that he would take; 
and he said that it was; witness asked ‘him what commis- 
sion he would allow him if he furnished him a purchaser 
for him at that price, and he said he would give him five 
per cent on the first $1,000 and two and one-half per cent 
on the balance; wituess told him that he would try and 
see what he could do with it; that hedid make an effort to 
find a customer for the property, and that he did finda 
customer who purchased the property at that price in Au- 
gust, 1888, and that the customer’s name is R. E. Dallas; 
that Mr. Wasmer accepted said customer at that price; that 
Mr. Dallas paid Wasmer the price he asked, $3,500; that 
the consideration was paid and the property transferred on 
the first day of August, 1888, but that Mr. Wasmer re- 
fused to pay him his commission. 

Upon cross-examination the plaintiff admitted that he 
was not a real estate agent by profession; that the defend- 
ant came to him in response to a letter which witness 

- wrote to him, asking what he would take for the property. 

Mr. A. E. Cady was called and sworn on the part of the 
plaintiff, and testified that he was acquainted with the de- 
fendant, Mr. Wasmer. Thaton the 3d day of August he came 
to the bank sometime in the morning and inquired for Mr. 
Lean ; witness told him that Mr. Lean was out of town. 
Witness and defendant then sat down in the outside office 
of the bank, and defendaut said that unless that property 
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was sold pretty quick, he wouldn’t stand to his agreement 
to sell it for $3,500; that in this conversation with the 
defendant, witness was acting for and on behalf of the 
plaintiff and that he asked the defendant, first, when he was 
going away. Defendant told witness, and witness replied 
to defendant that he would endeavor to get the party so 
they would have a meeting so that some understanding 
could be reached, and appointed an hour for him to be at 
the bank, which he agreed to. Witness then went and 
found the party and told him of the hour and had them 
both there about thattime. Introduced Mr. Dallas to Mr. 
Wasmer; took them into the back office of the bank and 
brought about the topic of the sale of that property; 
brushed away what barriers seemed to present themselves 
and brought about an agreement. They agreed on the 
purchase and sale of the property. At about half past 
five or six o’clock, the plaintiff, having been away on busi- 
ness to Elby, that day returned. Witness informed him 
of Mr. Wasmer’s visit to the bank and all that had trans- 
pired. 

Upon cross-examination it was brought out pretty clearly 
from this witness, that he was, during all of the time em- 
braced in these transactions, an officer or employe of the 
bank of which Mr. Lean was cashier, but in what capacity 
does not appear, and that shortly after the first visit of the 
defendant to the bank, which he made in response to the 
letter of the plaintiff, this witness, at the request of the 
plaintiff, agreed with him to render him all possible assist- 
ance in procuring a purchaser of the defendant’s lots and 
carry out the understanding between the defendant and the 
plaintiff in respect thereto. 

Mr. R. C. Dallas was called and sworn as a witness 
for the plaintiff and testified that on the 3d or 4th of 
August, 1888, he bought lots 11 and 12 from Mr. Wasmer 
and paid $3,500 for them; that he first learned that this 
property was for sale from Mr. George E. Lean, and again 
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from Mr. Cady that it was for sale for $3,500; that he had 
often had conversation with the plaintiff in regard to the 
purchase of the property ; that the plaintiff recommended 
the property to him at different times, and had said that. it 
was a good chance for witness to make money by buying 
that property and building a hotel, and that plaintiff and 
his associates would do something towards it, a hundred or 
two dollars or so. 

Upon cross-examination this witness stated in full that he 
purchased the property ; that plaintiff was present when he 
purchased it; that he was present both on the 3d and 4th 
days of August; that at the conversation in the back room 
of the bank of the 34 day of August referred to by Mr. 
Cady, witness and defendant agreed upon the business and 
the price according to what witness Cady stated; that the 
sale was then made and agreed upon on.the 3d, but not 
secured until the 4th. There was nothing paid on the pur- 
chase on the 3d, the actual payment and exchange of 
papers was made on the 4th; that negotiations were all 
done in the back office of the bank, and witness had noth- 
ing to do with it; the sale was not consummated until the 
4th; that witness paid Charles Wasmer $3,500; the First 
National bank advanced $2,500, and there was a note went 
in for $1,000; this was all turned over to Mr. Wasmer, 
Witness further stated that he did not know the actual date 
that the sale was consummated; that George Lean really 
consummated the sale; that the witness did not pay a cent 
down on the 2d day of August, but that on the 4th day 
he paid $3,500 down. 

The plaintiff being recalled as a witness on his own be- 
half, further testified that on the 3d day of August he re- 
turned from Elby somewhere about 6 o’clock; that he saw 
the defendant that evening ; first learned that he wasin town 
from Mr. Cady; that witness remarked to him that he 
thought he had made a good sale in disposing of his prop- 
erty, and he said that he thought it was. Plaintiff told 
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him that this was the same sale that he (plaintiff) had been 
working on from the time he came up here, the same party, 
and that the plaintiff claimed that it was his sale; that 
defendant replied that he didn’t know about that; he said 
he thought he had made the sale himself, but finally said 
he would think it over during the night and would let 
plaintiff know in the morning his decision in the matter; 
that on the next day the sale was completed, August 4, 
that is when the transfer of papers was made and the 
money paid; that on the 4th plaintiff asked the defendant, 
when making out the certificate that he was to accept in 
payment, if he should take out his commission at the time. 
He said no, he refused to pay it. Plaintiff told him he 
would have to try it in court; that he thought he was en- 
titled to it and demanded it. 

Charles Wasmer, the defendant, was sworn and exam- 
ined as a witness on his own behalf. In his testimony he 
contradicted quite a number of the statements of the 
plaintiff. Defendant also ealled Harry Schikendantz as a 
witness on his behalf. I do not deem it necessary to state 
the evidence of either of these witnesses further than to 
say that so far as it was material to the issue, it consisted 
solely in contradiction of facts stated in evidence on the 
part of the plaintiff. The facts testified to by witnesses on 
the part of the plaintiff are, in my view, sufficient to sus- 
tain the verdict, and in view of the verdict must be taken 
as true. The judgment of the district court is therefore 


AFFIRMED, 


THE other judges concur. 
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STATE, EX REL. Mrs. R. H. Lucas, v. Dorsey B. 
Hovwcx. 


[FILED JULY 2, 1891.] 


Exemptions: HEAD oF FaMILY: WIFE oF DISABLED HusBAND 
Is. A husband and wife were living together as such. The 
husband was, and for the two years last past had been, by reason 
of being from his childhood crippled in his right arm, and hav- 
ing his left arm broken by accident, and afflicted of rheumatism, 
neuralgia, and erysipelas, unable to do any kind of work oy la- 
hor, and being entirely without money, property, or means, 
beside the clothes which he wore, had neither done nor contrib- 
uted anything for the support of the family; while the wife, dur- 
ing the whole of said time, had, by renting a house, which she 
did in her own name, subletting rooms therein, and by keeping 
boarders, solely supported the family. Held, That, for the pur- 
poses contemplated by sections 521, 522, and 523 of the Code of 
Civil Oe the wife was the head of the family. 


Error to the district court for Douglas county. ‘Tried 
below before CLARKSON, J. 


Saunders & McFarland, for plaintiff in error, cited: 
Dobson v. McClay, 2 Neb., 7; Metz v. Cunningham, 6 Id., 
90; Cunningham v. Conway, 25 Id., 615; Schaller v. Kurtz, 
Id., 655; Hamilton v. Fleming, 26 Id., 240. 


Cavanagh, Atwell & Thomas, contra, cited: People v. 
Olds, 3 Cal., 167; Arberry v. Beavers, 6 Tex., 457; Dob- 
son v. McClay, 2 Neb.,7; Cunningham v. Conway, 25 Id., 
615; Roberts v. Mayor, 4 Id., 260; Leonard v. Sch. Dist., 
8 Id., 98. 


Coss, Ca. J. 


A firm of traders having obtained a judgment in justice’s 
court against the relator, and having caused execution to be 
issucd thereon, and placed in the hands of the respondent, 


526 NEBRASKA REPORTS. [ Vou. 32 


S ate, ex rel. Lucas, v. Houck. 


who was a constable, a horse, buggy, harness and lap robe, 
the property of relator, having been levied upon by said re- 
spondent as constable to satisfy said execution, the relator 
filed with respondent an inventory, headed “ Inventory of 
the whole personal property owned by Mrs. R. H. Lucas, 
of Omaha, Douglas county, Nebraska.” This inventory 
consists of various articles of household furniture, bedding, 
dishes, books, and pictures of the estimated value of $95; 
one clock valued at $1; wearing apparel at $100, and one 
horse, carriage, harness, and Jap robe valued at $125; to 
which is attached an affidavit of the relator in which she 
makes oath that she is a resident of the state of Nebraska, 
and the head of a family; that she has neither lands, town 
lots, nor houses subject to exemption as a homestead under 
the laws of this state, and that the above inventory contains 
a trueand correct list of the whole of the personal property 
owned by her, And said relator thereupon demanded of 
the respondent that he call to his assistance three disinter- 
ested freeholders of Douglas county and appraise said prop- 
erty, but the respondent then and there refused so to do. 
Afterwards the relator applied to the district court for a 
writ of mandamus to compel the said constable to call to 
his assistance three disinterested freeholders of Douglas 
county and appraise said property inventoried, and if said 
inventory did not exceed the amount or value of $500, to 
release said property forthwith, An alternative writ was 
issued, commanding the respondent to show cause why the 
peremptory writ should not issue. 

The respondent appeared and made answer to the said writ, 
in which he alleged that the relator is not, and never has 
been, entitled to the exemption claimed, in that she is not 
the head of a family, and prayed to be hence dismissed with 
his costs. 

There was a trial to the court with a finding and judgment 
for the respondent. The relator brings the cause to this 
court by petition in error. Five errors are assigned: . 
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First—That the court erred in allowing testimony to 
be introduced under the pleadings. 

Second—That the court erred in forcing the relator to 
trial and making her show that she was the head of a fam- 
ily and entitled to exemptions. 

Third—That the court erred in forcing the relator to 
trial on the answer. 

Fourth—The court erred in refusing to allow the re- 
lator the peremptory writ of mandamus. 

Fifth—The court erred in rendering judgment against 
the relator for costs. 

The first, second, and third assignments will be consid- 
ered together. 

The relator’s object and purpose in applying to the court 
and instituting ber suit was to establish her right to the 
relief demanded. Her right to this relief consisted pri- 
marily in the fact that she, being a citizen of the state and 
the head of a family, and not possessed of either lands, 
town lots, or houses subject to exemption as a homestead 
under the laws of the state, her personal property within 
the value of $500 had been taken from her, and was de- 
tained upon legal process by the respondent. Doubtless 
any or all of these facts might be put in issue by the re: 
spondent upon his appearance, and those put in issue it 
was incumbent upon her to prove. Or had the respondent 
failed to appear at all, it would have become incumbent 
upon her to prove at least prima facie evidence of each of 
said facts. But the respondent by appearing and answer- 
ing, narrowed the issues to the single fact denied by him, 
to-wit, that the relator is the head of a family. This 
fact it was necessary for her to prove. If she has done so, 
then the trial court erred in refusing to allow the relator 
the peremptory writ of mandamus, and also erred in ren- 
dering judgment against the relator for costs. 

There were three witnesses sworn and examined on the 
part of the relator: Mrs. R. H. Lucas, the relator; R. H. 


§28 NEBRASKA REPORTS. [ VoL. 32 
State, ex rel. Lucas, v. Houck. 


Lucas, her husband; and Dr. R. C. Moore, their family 
physician. The evidence of these three witnesses taken 
together tended to prove that the relator is a married 
woman; that her family consists of herself and husband ; 
that she had resided in the city of Omaha for about five 
years at the time of the trial, during which time she had 
been engaged in keeping boarders and renting rooms. That 
the work and labor necessary to the carrying on of this 
business was performed by herself and hired help, which 
consisted sometimes of two hired women and a portion of 
the time of one hired woman and a sister of the relator, 
who, during that portion of the time, lived as a member 
of relator’s family and worked at the ordinary labor usu- 
ally performed by a hired girl in a boarding-house, and 
thereby repaid relator for her living. That at least during 
the two years next before the trial, R. H. Lucas, husband 
of the relator, had been absolutely without means by which 
to support or to assist in the support of relator and her 
family ; and physically incapacitated by reason of one 
crippled arm from boyhood and the other disabled by an 
accident which occurred over two years before the date of 
the trial, and rheumatism, neuralgia, erysipelas, and other 
aitments to his health. During most of this time he had 
been under the care and treatment of Dr. Moore. Taking 
the whole of this testimony together, there can be no doubt 
that during the whole of these two years the family of the 
relator and her husband were absolutely dependent upon 
the relator for their support, without which they must in- 
evitably have become a public charge. 

Upon cross-examination of R. H. Lucas, it appeared 
that he had resided in Omaha about twenty-five years; 
that he was in the grocery business in said city for about 
thirteen years; that he kept a stock of goods of from five 
to six hundred dollars; that he was broken up by the dis- 
honesty of a partner and sold out the remains of his stock ; 
that he afterwards bought into a livery stable business 
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with a brother-in-law, and within three days it burned 
down, whereby he lost about $3,000, everything that he 
was worth; that at that time he was unable to do any 
work or labor whatever about the said stable; that he 
owned no property whatever, either real or personal, except 
the clothes which he wore; that the property described in the 
schedule presented by the relator to the respondent consti- 
tuted all the property of every name and nature which she 
owned ; that she had lately disposed of an interest which 
she had in a lot for the purpose of paying back-rent on the 
house which they occupied. 

There is no contradiction or conflict whatever in the evi- 
dence of these witnesses. The respondent offered no evi- 
dence. JI am of the opinion that the learned court erred 
in its judgment and decision upon the merits of the case, 
and that the judgment is absolutely without evidence to 
sustain it. The judgment of the district court is reversed, 
and judgment will be rendered in this court for the relator 
for costs in both courts and a writ of mandamus will be is- 
sued in this court as prayed by the relator in the district 
court. 

JUDGMENT ACCORDINGLY, 


THE other judges concur. 


South OmaHA LUMBER Co., APPELLEE, v. THE CEN- 
TRAL INVESTMENT Co. ET AL., APPELLANTS. 


(FILED JULY 2, 1891.] 


1. Mechanics’ Liens: EsroprEL To DENY TITLE. In an action 
by the S. O. L. Co. to foreclose a mechanic’s lien upon a lot, 
therein described, against M. S. L. and E. A. L., in the petition 
it was alleged that at the date of the lien (June 5, 1888), M. S. 
L. and E, A. L. were the owners of said lot in fee simple. M. 


36 
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8. L. and E. A. L. answered by a general denial. Afterwards, 
the C. I. Co. presented a petition alleging that M.S. L. and E. 
A. L. sold and conveyed to said C. I. Co., on July 1, 1889, all 
their right, title, and interest in and to said lot, and praying to 
be permitted to defend the action under the answer filed by M. 
8. L. and E. A. L., which was granted. A decree being ren- 
dered for the plaintiff, on appeal by the C. I. Co., held, that it 
was estopped to deny either its own title or the title of M.S. L. 
and E. A. L, in the said lot. 


2. The evidence examined, and held, to sustain the verdict. 


APPEAL from the district court for Douglas county, 
Heard below before WAKELEY, J. 


MeGilton & Stoddart, for appellant, the Central Invest- 
ment Co. 


Bartlett, Baldridge, Ledwich & Crane, contra, 


Cogs, Cu. J. 


The petition alleges that the plaintiff is a company 
formed for doing business in Nebraska, and that on the 
— day of June, 1888, it entered into an oral contract 
with Milon S. Lindsay, one of the defendants, through 
Francis Jondro, his duly authorized agent, to futnish 
to lim, the said Lindsay, certain lumber and_build- 
ing material, situated on the north forty feet of the west 
seventy-five feet of lot 7, block 81, in the city of South 
Omaha; that in pursuance of said contract the plaintiff 
furnished the said lumber and building material contracted 
for, for the purpose of erecting said building, and deliv- 
ered the same on and between the 5th day of June, 1888, 
and the 8th day of August, inclusive; that the items of 
said lumber and building material contracted for and de- 
livered at said building, with the cost thereof, are set out 
and appear on the bill of particulars and accounts annexed 
to the said petition; that the total value of said lumber 
and building material aggregated the sum of $546.15, on 
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which a credit of $24.33 had been given, leaving the 
amount of $521.81 yet due and unpaid on said -account ; 
‘that the defendant, Milon 8. Lindsay, at the time the plaint- 
aff furnished said lumber and building material, was the 
owner in fee of said premises, and his wife, Emma A. 
Lindsay, had a dower interest therein ; that on the 8th day 
of September, 1888, and within four months from the time 
of furnishing said lumber and building material, the 
plaintiff made an account in writing of the items of said 
lumber and building material furnished under said con- 
tract, and after making oath thereto as required by law, 
filed the same in the office of the register of deeds in and 
for Douglas county, claiming a mechanic’s lien therefor 
upon said lot and building thereon; that the sum of 
$521.81, with interest from the 8th day of August, 1888, 
then remained due and unpaid ‘on said account; with 
prayer for judgment against said defendants for the sum 
of $521.81 with interest from Angust 8, 1888, and costs 
of suit, and that said premises be sold and the proceeds 
thereof applied to the payment of said judgment, interest, 
and costs, and for general relief. 

The defendants made and filed a joint answer to said 
petition, consisting of a general denial. On the 19th — 
of November, 1889, the Central Investment Company 
made and filed its petition in said action, in which it 
alleged that the above named Milon S. Lindsay and E. A, 
Lindsay sold and conveyed to said Central Investment 
Company on July 1, 1889, all their right, title, and inter- 
est in and to said real estate, and praying that it may be 
substituted as defendant in said action, and be permitted to 
defend the same under the answer filed therein by the said 
Milon 8. Lindsay and Emma A. Lindsa,. And after- 
wards, on the 19th day of November, 1889, said invest- 
ment company filed a stipulation in said court signed by 
the parties, plaintiff and defendant, by their several attor- 
neys, whereby it was agreed by and between the said par- 
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ties plaintiff and defendant that the said Central Invest- 
ment Company be made a party defendant in the above 
action. And afterwards, on the same day, it was ordered 
by the said court that the Central Investment Company be, 
and thereby was, made additional party defendant therein. 
And on the same day the said Central Investment Com- 
pany made appearance in said action by William E. 
Healey, its attorney; waived the issuance and service of 
summons and made its voluntary appearance therein, and 
afterwards, on the 28th day of December, 1889, the said 
cause was tried to the court and a decree entered therein 
for the plaintiff. The cause is brought to this court by 
appeal. 

Upon the trial E. C. Dennet was sworn as a witness for 
plaintiff, and testified that he was in the lumber business at 
South Omaha; that he was the proprietor of the South 
Omaha Lumber Co., plaintiff in this case; that he sold to 
Mr. Jondro, who claimed to be acting as Mr. Lindsay’s 
agent, a bill of lumber; that Mr. Jondro came to witness’s 
office sometime early in June, 1888, with a plasterer whose 
name is Norton—witness did not know his first name; they 
brought an estimate and asked for “our prices; I figured 
the bill and made a price of $300, and they instructed me 
to send the lumber down, that is, Mr. Jondro did.” Wit- 
ness stated that he had forgotten the description of the lot 
to which they directed him to send the lumber; that in 
pursuance of that conversation he delivered the bill of 
lumber that was figured on with a few exceptions, which 
witness stated were in as credits on the bill; also some ad- 
ditional lumber that was ordered by Mr. Jondro. Witness 
here presented a bill of lumber which was received and 
appears in the bill of exceptions. Upon objection being 
made to said bill, the court inquired of counsel for the 
plaintiff whether he proposed to foliow this with proof that 
this man Jondro was the agent of Lindsay, to which counsel 
answered that he did. Witness continued that the lumber 


VoL. 32] JANUARY TERM, 1891. 533 


South Omaha Lumber Co. v. Central Invest. Co. 


was furnished for the purpose of going into the construc- 
tion “of this building on this lot.” Upon being asked to 
designate the lot as lot 7 in block 81, South Omaha, wit- 
ness answered, “I can’t recollect the exact description now 
except as from the notation that we made at the time; that in 
answer to last question he would say that at the time this 
contract was made for the delivery of this lumber, Mr. 
Jondro handed to witness the estimate which he had spoken 
of and stated that it was to raise, alter, repair, and change 
a building on this lot; that he conldn’t make an accurate 
and correct bill covering all the lumber he would need 
but this would cover a considerable portion of it; that 
they would need additional quantities of lumber, which he 
would order from time to time as he saw what was required 
to complete the work. He stated that Mr. Lindsay had 
engaged him to oversee and do the necessary carpenter 
work.” That within four months he filed a lien for this 
lumber. Witness here identified the lien, which was of- 
fered in evidence and appears in the bill of exceptions. 

F. Jondro was sworn as a witness on the part of the 
plaintiff. Hestated that about the first day of May—May 
or June—Lindsay told witness he wanted a basement put in 
there to set the old buildingon. He says: “Get the lum- 
ber and get that ready, so we can have it to put the old 
building on.” That in pursuance of that conversation 
witness sought to purchase the lumber from the lumber 
companies; went tothe South Omaha Lumber Co.; that 
there was no one with him when he ordered the first lum- 
ber bill for the basement ; that the South Omaha Lumber 
Co. gave him figures for the bill which he presented; that 
he bought this lumber from the South Omaha Lumber Co. 
in pursuance of the instructions he had from Mr. Lindsay. 
“He told me to get the lumber whenever I wished, and I 
got it of the South Omaha Lumber Co.” That the second 
time he ordered Jumber Mr. Norton was with him; that the 
lumber which he ordered the first time was for the base- 
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ment to set the old building on, the other lumber that he 
ordered was to inclose it—the outside. The following is 
this witness’s testimony in relation to the delivery of the 
lumber: 

Q. Do you know whether or not the lumber which you 
purchased was delivered at the lot upon which this building: 
of Mr. Lindsay’s was being built? 

A. Yes, sir, it was. 

Q. Do you know whether the exact amount of lumber 
which you ordered was delivered there? 

A. I suppose it was, because we signed the tickets there 
as they come in, and it was all used up. 

Q. Look over those tickets (witness handed a bunch of 
tickets), and say whether those are your signatures and 
wheiher they were signed by you or under your direction. 

A. Yes, sir, they were signed by me in part, and others. 
by my direction. There werea few signed by parties when 
I wasn’t there. 

Q. Do you know whether or not the lumber as indi- 
cated by these tickets was delivered at the ground? 

A. Yes, sir, I do. 

The bunch of lumber tickets identified by witness were 
introduced in evidence, and appear on the bill of excep- 
tions. 

Q. What is the amount of the bill ? 

A. Ido not know the amount exactly. 

Q. Tell the court whether or not Mr. Lindsay ever paid 
through you any bills which you had contracted in the 
construction of this building? 

. Yes, sir. 

. What bills did he pay? 

. Hardware bill, 

. What was that hardware used for? 

. Used there for this house—nails, locks, hinges, etc. 
. In the construction of this same building? 

. Yes, sir. 


>O>rOProp 
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Q. Did he pay any other bills which you had con- 
tracted ? 

A. He gave me $50 and I paid it out to the men. 

Q. Did he give it to you yourself, or to be paid out to 
men working on the building? 

A. To be paid out to the men. I had paid some out of 
my own, and there was more to be paid out. 

D. H. Howland, sworn on the part of the plaintiff, tes- 
tified that he is engaged in the lumber business, and has 
been for about four years. When asked to examine the 
bill of lumber above introduced and state as an expert 
whether the prices at the time that lumber was delivered, 
as stated there in the account, were prices that were reason- 
able and just for that quantity of lumber, he answered that 
he thought they were reasonable for that amount and qual- 
ity of lumber, and thinks it a fair market value of lumber 
at the time it was delivered, as shown on the bill. 

R. W. Clayton was sworn as a wituess on the part of 
the plaintiff. Testified that he is engaged in the lumber 
business and had been for five years; was acquainted with 
the prices of lumber between the 5th day of June and the 
8th day of August, 1888; that he had looked at the said 
bill and considered the prices reasonable. 

E. C. Dennet, being recalled, upon being requested to 
look at the said bill and inform the court what amount is 
due thereon, answered: “The bill as rendered with the 
credits for some lumber that was returned is $521.81—cor- 
rect bill.” To the question, “Has any amount been paid 
on that bill?” he answered: ‘No, sir, none whatever.” 
To the court he answered, “The first lumber was deliv- 
ered June 5, 1888, and August 8, 1888, I think was the 
last.” He also, in answer to the question which was 
objected to and the objection overruled, said: “The large 
bill—the itemized bill—as rendered and forming part of 
that lien, comprises the items on these tickets, and there 
is nothing on the large bill but what is found on the re- 
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ceipted tickets. If there is anything we are willing to 
eliminate and throw it out as incorrect.” 

_ The witness E. C. Dennett, being the second time re- 
called, testified that Mr. Norton was present when this 
lumber was ordered; that they (Norton and Jondro) 
handed witness the original bill, on which witness put a 
price of $300. After some consultation between Jondro 
and Norton, witness heard Mr. Norton say that “as this 
firm gave us the lowest price we had better buy the lumber 
here,” and in a few minutes the lumber was: ordered, and 
they directed witness’s company to send it down to the 
place where it was to be used. 

By the court: Were any directions given as to whom 
you should charge this lumber? 

-A. To charge it to Mr. Lindsay—Mr. Lindsay were the 
instructions we had. 

Q. From whom? 

A. From both of them. 

F. Jondro being again recalled testified that Norton 
went with him to the South Omaha Lumber Company, at 
the time this lumber was purchased; we were both to- 
gether; Norton consented to the purchase of the bill of 
lumber at that place. Witness’s attention being called to 
the testimony of Mr. Lindsay on thé part of the defense, 
he stated that he signed his name to the bills as O. K.-ing 
them. 

The plaintiff having rested its case, M. 8. Lindsay was 
sworn and examined for the defendants. He testified that 
his contract that he made was with a man named Noel Nor- 
ton; that he had been occupying one of defendant’s houses 
in South Omaha until he was largely indebted to him in 
the way of rent; he was a mason and a plasterer by trade 
and defendant had just purchased this old building of Mr. 
Wall and wanted it moved onto that lot where it now 
stands; wanted a basement put under it and an addition of 
twenty feet on the end of the building ; Norton had been 
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lying sick with a broken leg and had not been able to do 
anything until spring, and he said he could take charge of 
the job, secure the removal of the building, put the base- 
ment under and put on the addition. That they talked 
the matter over and Norton said it could be done for 
$1,200; defendant told him if he could do it for $1,200 
he could go ahead and do the job; he then came back to 
defendant and said there was a carpenter down there whom 
he could get to do the carpenter work, and whom he thought 
a good straight man. Defendant said he could take 
charge of the work and employ this carpenter and they 
could make out their bills and send them in to him and 
defendant would pay them; that Mr. Norton brought up 
Jondro, the first time defendant had ever met him, and in- 
troduced him to defendant; they then went to work and 
as defendant expressed it, “everything was going on nicely 
until one day Norton came into the office and said he had 
taken some lumber to build a shanty over on some other 
lot for himself to live in and he would measure up the 
amount of lumber that went into that shanty and defend- 
ant could take it out of the contract price.” That up to 
this time defendant had never recognized any one in this 
matter except Norton, and had paid no checks or paid any 
money whatever only through Norton’s order or direction 
to defendant ; that he had settled the labor and work up 
to this date; that when the defendant found the funds were 
being misappropriated and lumber being misappropriated, 
he sat down upon the whole thing and required the bills to 
be made out and brought to him before he would pay any ; 
that this lumber company made out their bill and sent it 
up there, but defendant refused to pay it because he had 
reason to believe that the lumber did not go into his build- 
ing; that he offered to pay them for whatever there was 
in the building ; that the first he knew about this bill or of 
the lumber having been bought from this company, some 
agent of the company brought the bill to him; that he 
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never authorized anybody and never does authorize any- 
body to buy material on his account, unless it is by special 
agreement between the parties and on his written order; 
that Mr. Norton had authority to put that building upand 
put the improvements there for $1,200; that was the 
agreement he made with him. There was a verbal contract 
between defendant and Norton; that every time Norton 
came to defendant with an estimate, I says, “Now you 
must hold that contract down within the agreed price;” 
that this was because defendant found that the money he 
had been paying was not applied on the bills; Norton was 
using it for his own expenses or something and it didn’t 
reach the proper parties, so defendant refused to even honor 
his orders; that he didn’t know where Norton lives now 
or where he is, but he was living in South Omaha the last 
defendant knew of him; that he never got any compensa- 
tion in any way for the lumber Norton used in the con- 
struction of the building there for himself; that he knows 
Norton did use it and saw the building he put up, and he 
offered to go over with defendant and measure it up, and 
have it charged to him on account. 

Defendant also testified that he had been engaged in 
building houses and putting up structures of the kind of 
the one under consideration for over three years in the city 
of Omaha; thinks he has sufficient knowledge to be able 
to say about how much lumber it would take to put up 
that kind of a building, as he has put up something over 
a hundred houses. That he had never refused to pay them 
for what lumber went into that building; had been ready 
and willing to pay them for what went into it; that there 
was never any bill presented to him for lumber for that 
building outside of the lumber bill of this South Omaha 
Lumber Company; that he had paid all the bills that had 
been presented to him outside of this one. Didn’t think 
that among the bills he paid there was any bill for lumber; 
that there may have been some little material gotten some- 
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where else; that there is no claim or lien for lumber against 
these premises outside of the one in suit; that the size of 
the ground upon which this building was erected is 40x75 
feet and that this building occupies the east twenty feet ; 
that the condition of the ground and its elevation with ref- 
erence to the surrounding soil, is that the lot is brought 
down to the grade of the street. known as Railway alley, 
and in. bringing it down to grade they had to cut some- 
thing like fifteen or twenty feet on the back of the lot. 
The front of the lot is ten feet. This building is located 
and built right up“on the side of that cut on the edge 
of the lot. ‘The street would be on the north of the build- 
ing; that they came in at that time either across the east 
end or on the north lot adjoining on the north side, and 
delivered the lumber on the adjoining lot. To the ques- 
tion, ‘‘ Was the entrance through this lot in such condition, 
at that time during the delivery of this lumber, that a 
team could haul an ordinary load on that ground?” de- 
fendant answered: “It couldn’t in a rainy time. I don’t 
know what the condition of the weather was; I wasn’t here 
all the time;” that he don’t think that any lumber was 
hauled in there through that direction on that ground, be- 
- cause it was easier to go through the adjoining lot. Witness 
thinks all of the framing and cutting up of the lumber was 
done on the lot adjoining, because the brickwork of the 
house would bring it up about on a level with the ground. 

On cross-examination defendant stated that he guesses 
he was down there during the building once or twice; 
that he didn’t know who was furnishing the lumber until 
he saw the bill; didn’t know anything about it at all until 
the bill was presented; that he never asked the contractor 
where he was getting it from. 

The appellant (the Central Investment Company) made 
two points: 

First—There is no proof that Milon 8. Lindsay or his 
wife, or this appellant, was the owner of the real estate 
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subjected to the lien at any of the times mentioned in the 
petition. 

Second—The lien is excessive to an extent without evi- 
dence for its support. 

There is returned with the record two affidavits, one 
made by Howard H. Baldrige, one of the attorneys of the 
South Omaha Lumber Company, plaintiff, in which he al- 
leges that some time prior to the trial of the above action, 
he had a conversation with William Healey, attorney for 
defendant, and that he said to Healey, “I don’t suppose 
you will require us at the trial of that South Omaha lum- 
ber (meaning the above case against Milon Lindsay), to 
prove the title in the property to be in Mr. Lindsay ?” to 
which said Healey responded, “Oh no, I guess not.” And 
this affiant further says that upon the opening of the said 
trial, he said to Mr. Healey in open court, “I believe you 
admit the title to have been in Mr. Lindsay, and to now be 
in the Central: Investment Company, (meaning the title to 
the property against which it was sought to foreclose the 
mechanic’s lien then in dispute), to which Mr. Healey re- 
plied, “ We make no point on that,” and that this affiant 
then said to the court, “It is admitted that the title to the 
property in dispute was in Milon 8, Lindsay at the time 
the lien was filed, but is now in the Central Investment 
Company,” which said remark was made in Mr. Healey’s 
presence, and while he was sitting at the counsel table, and 
which this affiant believes he heard, and said Healey said 
nothing and made no objection to the remark of this affiant ; 
and this affiant supposed it to be in the records of the case.” 
The other affidavit was by William Healey, attorney for the 
defendants, in which said deponent denies that he ever at any 
time told said Baldrige that he, deponent, would not require 
the plaintiff to prove title in said Lindsay, and denies that 
he ever entered into any agreement or understanding with 
said Baldrige, in reference to any proof of title in said 
Lindsay, or any body else, in reference to any matter in con- 
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troversy in said action. Further, that he was present in 
court during all the time of said trial, and that the depon- 
ent did not in any way make any admission as to the said 
title being in any of the defendants at any time, and did 
not say anything in reference to any admission of any title 
during the said trial, and that deponent denies that he said 
the words of admission or any statement of admission of 
title was uttered in court, but deponent admitted that he, 
deponent, did agree with said Baldridge before said trial 
was entered into, that he, deponent, would enter the ap- 
pearance of said Central Investment Company and waive 
everything which would entitle said investment company 
to a continuance; which said agreement, on the part of the 
deponent, was fully carried out. 

As to these affidavits, the writer is unable to see upon 
what rule of law or practice counsel attached them to the 
record, nor does he see that this court can give them any 
further attention, and they are simply referred to out of 
respect to counsel. 

There is a direct allegation in the petition, “That the 
defendant Milon 8. Lindsay, at the time the plaintiff fur- 
nished said lumber and building material, was the owner 
in fee of said premises, and his wife, Emma A. Lindsay, 
had a dower interest therein.” 

Had the defendants, the Lindsays, desired to disclaim 
any interest in the premises or the subject of the contro- 
versy and lien, I think it would have been incumbent upon 
them to have done something more than to make a general 
denial. And as to the Central Investment Company, it will 
be observed by reference to its petition, under and by virtue 
of which it was admitted as a defendant in this action, that 
it alleges that the defendants Milon 8S. Lindsay and Emma 
A. Lindsay sold and conveyed to said Central Investment 
Company, upon July 1, 1889, all their right, title, and inter- 
est in and to said real estate. This allegation, being of rec- 
ord in the case, estops the Central Investment Company to 
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deny or question the fact that at the date therein mentioned, 
which was not only after the filing of the plaintiff’s lien, 
but long after the commencement of this action, the title to 
the lot in question was in the Lindsays. The defendants 
Milon 8. Lindsay and Emma A. Lindsay neither of them 
appeal. A careful examination of the evidence fails to 
show that the judgment is excessive. It is therefore 


AFFIRMED, 
THE other judges concur. 


Ropert A. TEMPLETON Vv. City oF TEKAMAH. 
} 
(FrLep JULY 2, 1891.] 


1. Cities: OccupaTion Tax: CoNSTITUTIONALITY. The provis- 
ions of subdivision 8, sec. 52, art. 2, ch. 14, Comp. Stat., author- 
izing cities tolevy and collect occupation taxes. are not renugnant 
to sections 1 and 6 of article 9 of the constitution. (Magneau et 
al. v. City of Fremont et al., 30 Neb., 843.) 


: ENFORCEMENT: ORDINANCE VOID IN PART. A 
provision of an ordinance imposing a license tax upon certain 
occupations, fixing a penalty for pursuing such occupations 
without first having obtained a license therefor, of a fine of not 
less than five dollars nor more than one hundred dollars, or the 
offender might be imprisoned not more than ten days, held, that 
the fine and imprisonment clause, although void, did not affect 
that part of the ordinance which fixed a civil liability, and the 
tax might be collected by action. 


Error to the district court for Burt county. Tried 
below before WaKELEy, J. 


H. Wade Gillis, for plaintiff in error, cited : State, ex rel. 
A. & N. R. Co., v. Board Co. Com’rs, 4 Neb., 5387; Smails 
v. White, Id., 353; Hurford v, Omaha, Id., 350; 2 Dillon, 
Mun. Corp., sec. 673. 
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N. J. Sheckell, contra. 


Coss, Cu. J. 


The city of Tekamah brought an action against the 
plaintiff in error, upon an ordinance of said city, which 
provides for the levying and collection of a license tax upon 
the keeping and using of stallions and jacks for breeding 
purposes, within the corporate limits of the city of Te- 
kamah. The petition set out the said ordinance, the 
first section of which provides that “there is hereby levied 
upon each and every person, firm, association, or cor- 
poration keeping or using any stallion or jack for breeding 
purposes within the corporate limits of Tekamah, the sum 
of ten dollars for each stallion or jack so kept, as a special 
license tax,” with other provisions contained in succeeding 
sections pointing out the manner of paying, and to whom, 
of such license tax, and the manner of issuing, and by what 
officer, of the license therefor, and other appropriate provis- 
ions. It alsoalleged that during the fiscal year commencing 
in May, 1888, and subsequent to the taking effect of said 
ordinance, the defendant kept for breeding purposes within 
the corporate limits of the city of Tekamah, four stallions, 
for which he is indebted to the plaintiff in the sum of forty 
dollars as a special license tax thereon, for which suit is 
brought to collect. That said defendant has not paid said 
license nor any part thereof, or taken out any license as 
required by said ordinance, ete., with prayer for judgment. 

To which petition the defendant filed a general demurrer, 
which was overruled. 

The defendant not desiring to plead over, the cause was 
tried to the court, a jury being waived, upon thie petition 
and evidence, with a finding and judgment for the plaint- 
iff, A motion for a new trial was made and overruled and 
the cause brought to this court on error. There are several 
errors assigned, but as there is no evidence contained in the 
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paper certified by the clerk of the trial court as the original 
bill of exceptions, the only question that can be consid- 
ered in this court is that raised by the demurrer to the pe- 
tition. 

Plaintiff in error in the brief of counsel divides this 
question into two, as follows: 

I. Is the ordinance on which this action is founded con- 
stitutional ? 

IT. Has a city a right to collect its taxes for revenue by 
suit or criminal prosecution? 

The first of these questions arose and was decided in 
this court at the last term in the case of Magneau et 
al. v. City of Fremont et al., 30 Neb., 843. The mayor 
and council of the city of Fremont had passed an ordi- 
nance imposing a license tax upon various occupations 
within said city. Suit was brought in the proper court 
to enjoin. the collection of the tax and to have the said 
ordinance declared void. ‘The case being there decided for 
the defendant, reached this court upon appeal. Among the 
other questions argued and decided here was the identical 
one above stated. Judge NorVAL, in delivering the opinion 
of the court, after quoting sections 1 and 6 of article 9 of 
our state constitution, and citing a number of cases of this 
and other states, said : ‘‘ Weare clearly of the opinion that the 
provisions of subdivision 8, sec. 52, art. 2, chap. 14, Comp. 
St., is not repugnant to the constitution. It is, however, 
urged that the ordinance is void because the taxes imposed 
by it are not uniform in respect to the classes upon which 
they are levied. The ordinance imposes a fixed sum upon 
each of the various occupations therein named. The fact 
that it does not classify each business, and graduate the 
amount that shall be paid by the person pursuing the 
avocation according to the amount of business he shall do 
is not a violation of the rule of uniformity prescribed by 
both the constitution and statute. It is not an income tax, 
but a license fee or tax for the privilege of carrying on 
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business in the city. The ordinance makes no exceptions 
in favor of nor against one carrying on the business, but 
operates uniformly on the class to which it applies,” The 
judgment of the lower court was affirmed. 

The second question propounded by the plaintiff in er- 
ror is not answered by any case or authority cited. Nor 
do I know of any directly in point. In the case of State 
v. Green, 27 Neb., 64, it was held that while a village, and 
of course a city, has authority to levy a reasonable occupa- 
tion tax which conforms to the requirements of the con- 
stitution and statute; that such tax is a mere civil lia- 
bility, to be collected by levy and sale of property, and not 
by arrest and imprisonment. 

Section 5 of the ordinance now under consideration 
makes it a misdemeanor for any person to conduct any 
business therein taxed, in said city, without having first 
obtained a license therefor, and declares the penalty there- 
for to be a fine of not to exceed $100, or imprisonment 
not to exceed ten days. Under the authority of the case 
last cited, so much of the said ordinance as purports to 
authorize imprisonment, and probably that part which 
declares a penalty by fine, is void; butso much of the or- 
dinance as fixes a civil liability is unaffected by the void 
portion, and I know of no reason why such liability may 
not be enforced by suit. 

The judgment of the district court is 


AFFIRMED, 


THE other judges concur, 


37 
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W.H. Coxxuin v. James M. GRAHAM. 


[FILED JULY 2, 1891.]j 


The evidence considered, and held, sufficient to sustain the ver- 
dict, and that there is no error in the record. 


Error to the district court for Thayer county. Tried 
below before Morris, J. 


O. H. Scott, and E. O. Kretsinger, for plaintiff in error. 
M. Savage, contra, 
Coss, CH. J. 


James M. Graham, plaintiff, commenced his action 
against W. H. Conklin, defendant, in the district court of 
Thayer county, in which he alleged, in substance, that in 
the years 1887 and 1888, the defendant was engaged in the 
banking business in the town of Hubbell, Nebraska, as 
proprietor of the Bank of Hubbell; and that during the 
whole of said years, the plaintiff was engaged in ‘the busi- 
ness of buying and feeding stock, and transacted a large 
amount of business with the defendant as proprietor of 
said Bank of Hubbell, the plaintiff from time to time bor- 
rowing money from said bank on his notes, depositing his 
money therein and checking the same out in the usual 
course of business; that on December 22, 1887, the plaint- 
iff deposited with the defendant, as the proprietor of the 
said Bank of Hubbell, the sum of $140.63 in a note and 
cash ; the defendant on said day deducted from said deposit 
the amount due upon a certain note dated December 17, 
1887, due one day after date, payable to defendant and by 
the plaintiff, to-wit, the sum of $33.77, said note being on 
said day canceled and delivered to the plaintiff, and at the 
same time the defendant entered on the plaintiff’s pass bank 
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book a deposit of the amount of $66.23, the plaintiff 
thereby receiving a total credit on said day of $100, 
whereas the plaintiff should have received credit for the 
entire amount of said deposit, to-wit, the sum of $140.63, 
leaving a balance due to the plaintiff from the defendant 
out of the transaction of December 22, 1887, of $40.63, 
for which no credit has been given to the plaintiff, nor has 
the same, or any part thereof, ever been paid to the plaint- 
iff; that none of the checks drawn by the plaintiff on the 
defendant’s said bank, between February 1 and July 7, 
1888, were delivered or shown to the plaintiff, until the 
last mentioned date, at which time the plaintiff and defend- 
ant attempted to make a settlement, and at said time the 
defendant delivered to the plaintiff, among other checks, a 
certain check, purporting to be signed by the plaintiff, for 
the sum of $130.45, and charged the same to the plaintiff, 
the defendant then and there claiming that said check was 
given in payment of two certain notes of the plaintiff to 
the defendant, one for $80 dated January 24, 1888, due ten 
days after date ; that he never signed the said check, nor did 
he ever consent to or authorize any person whomsoever to 
sign his name to the said check, and he had no knowledge 
whatsoever of the existence of said check until July 7, 1888; 
‘that the two notes above described, and for the payment of 
which defendant claims that said check was given, were 
paid by the plaintiff on February 9, 1888, and canccled 
by the defendant on said day and delivered to plaintiff, in 
whose possession they have been since that day; that plaint- 
iff has demanded of the defendant that he pay to him the 
sum of $130.45, being the amount of money wrongfully 
charged to him by reason of said check, but the defend- 
ant wholly refuses so to do, and defendant is indebted to 
plaintiff in the sum of $130.45, etc., with demand for 
judgment. 
The defendant answered, admitting that, he was en- 
gaged in the banking business in the town of Hubbell dur- 
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ing the years 1887 and 1888, and that the plaintiff during 
said years was engaged in the business of buying and feed- 
ing cattle, and transacted business with the defendant as 
proprietor of said bank, as alleged in the first paragraph 
of his petition; but denies that on the 22d day of De- 
cember, 1887, the plaintiff deposited with the defendant 
the sum of $143.63, but said that he only deposited the 
sum of $100, and that the note described in plaintiff’s pe- 
tition for the sum of $33.77 was paid out of said sum, and 
the balance, amounting to the sum of $66.23, was placed to 
plaintiff’s credit. 

For answer to the second cause of action, he admitted 
that on the 24th day of January, 1888, and on the 28th 
day of said month the plaintiff executed and delivered to 
the defendant, the two promissory notes described in the 
second cause of action, and that on the 9th day of Febru- 
ary, 1888, and after said notes became due, the same being 
unpaid, the defendant drew a charge check on the account 
of the plaintiff for the amount then due thereon, to-wit, 
the sum of $130.45, and deducted said sum from a deposit 
the plaintiff then had in defendant’s bank, and then and 
there canceled said notes, and denies that said notes were 
ever paid in any other way than as above set forth, etc. 

There was a trial to a jury, with verdict and judgment 
for the plaintiff. The case comes to this court upon the 
following assignments of error: 

First—The damages are excessive, appearing to have been 
given under the influence of passion and prejudice. 

Second—The verdict of the jury is not supported by 
sufficient evidence. _ 

Third—The verdict is contrary to law. 

Fourth—Errors of law occurring at the trial, duly ex- 
cepted to. 

Fifth—The court erred in refusing to admit the charge 
check dated, February 9, 1888, offered by the defendaut 
in evidence and excluded by the court. 
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Sixth—The court erred in refusing to give each and 
every instruction asked by the defendant. : 

Seventh—The court erred in giving each and every in- 
struction given on its own motion. 

Eighth—The court erred in refusing to give to the jury 
the two instructions asked by the defendant. 

Counsel neither in the argument at the bar, nor in the 
brief, follow these assignments specifically, neither will I 
in giving the views of the court upon questions presented. 

It may be said generally that it is a case of conflicting 
evidence, 

Both parties were sworn as witnesses upon the trial, and 
they agreed that on the 22d day of December, 1887, the 
plaintiff executed his note to the defendant for $100 and 
deposited it in defendant’s bank, which was received by de- 
fendant on deposit at the value of $100. Plaintiff testifies 
explicitly that on the same day he made another deposit of 
$40.63. On the other hand the defendant testifies that on 
the day stated the plaintiff came into his bank, executed 
and deposited his note for $100, but took in pay therefor 
a note of $33.77 and got credit for the balance. After re- 
freshing his memory for the exact amount, as he expressed - 
it, he continued to testify that he wouldn’t state the exact 
amount, and that there were two amounts, but that he got 
credit for the smaller of the two amounts, $25.60 “as this 
deposit slip shows,” that the balance he took in money and 
“told us at the time what he wanted that money for.” 
To the question put him by his counsel what was the bal- 
ance, he answered, $40.65, which he took in money and 
stated at the time what he wanted the money for. Witness 
was unable to state what he stated he wanted the money 
for. To the question put by his counsel, How much money 
or its equivalent was deposited in your bank on December 
22,- 1887, he answered, $66.23. To the question, How 
much was the amount that the plaintiff got credit for at 
your bank, he answered, $40.63 and $25.60. To the ques- 
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tion, Over and above that, what other transaction? he 
answered, he paid the note. 

Q. These three credits you gave to him out of what de- 
‘posits on his part? 

A. He gave his note for $100 in payment of that note, 
and the $25.60, and the $40.63 in money which he took 
out, and which afterwards during the day he returned, at 
the time he got the $40.63 in money and the deposit slip 
of $25.60 and his note. 

Q. Did he make another deposit on that day except the 
$100 note. 

A. He didn’t make a deposit of the note. 

Q. You gave him credit for the $100 note? 

A. No, sir. 

Q. State how it was. 

A. He took up this note for $33.77 and got credit on 
the books for 25.60 and took out $40.63 in money, which 
money he afterwards brought in again that same day and 
got a deposit slip, getting credit on $66.23 deposit. 

Taking this evidence of the defendant as true, there was 
due to the plaintiff upon the transactions of that day, De- 
cember 22, 1887, the sum of $40.83. Upon this sum, 
under the instructions of the court, he was entitled to in- 
terest at 7 per cent, which would amount, at the date of 
the verdict, as I figure it, at $3.81, which, added to the 
above amount, would make $44.64, twenty-six cents more 
than the amount of the verdict. It is deemed quite un- 
necessary to comment further upon the evidence on either 
side, as it is evident that the verdict of the jury was made 
up in chief from the above testimony of the defendant, and 
with that evidence before them, they could not have found 
a verdict for the defendant. 

Plaintiff in error’s brief makes no complaint of the in- 
structions of the court, nor do I think he could, either as 
to the instructions given or those refused. Neither do they 
present the errers of law occurring at the trial contemplated 
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by the fourth assignment of error. The first assignment, 
that the damages are excessive, cannot be sustained, the 
verdict being for a smaller amount than it should have 
been under the testimony of the defendant himself. The 
judgment of the district court is 


AFFIRMED, 


THE other judges concur. 


J. H. Epgixneton v. EB. G. Coor. 
[FiLep JuLy 2, 1891.] 


1. Government Land: TaxaBLE WHEN SoL_p ON CREDIT. 
Lands on the Pawnee Indian reservation, sold by the United 
States partly on credit, are taxable from the date of sale. In 
case of non-payment of taxes by the purchaser, bis interest in 
the premises may be sold, and the tax purchaser will be subro- 
gated to his rights in the land. (Hagenbuck v. Reed, 3 Neb., 17.) 


A purchaser cannot claim equitable relief from 
taxation, upon the ground thatif he fails to perform his con- 
tract the lands will lapse to the government. 


ORIGINAL application for injunction, 


W. F. Critchfield, for plaintiff, cited: Ry. Co. v. Pres- 
cott, 16 Wall. [U. S.], 603; Ry. Co. v. McShane, 22 Id., 
444; N. P. R. Cov. Traill Co., 115 U.8., 600; Van 
Brocklin v. Anderson, 117 Id., 151. 


L. W. Morgan, and Till & MM’ Loud, contra, cited: Ha- 
genbuck v. Reed, 3 Neb., 17; Eve v. State, 21 Ga., 50; 
Cody v. Lennard, 45 Id., 85; Scofield v. Perkerson, 46 Id., 
350; Pullan v. Kinsinger, 2 Abb. [U. S.J, 94; South 
Platte Land Co. v. Crete, 11 Neb., 344; Crawford v. Bur- 
rell, 58 Pa. St., 219; Tucker v. Ferguson, 22 Wall. [U. 
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S.], 573; Adsit v. Leib, 76 Ill., 198; Peoria v. Kidder, 
26 Id., 351; Huston, etc., R. Co. v. Presidio Co., 53 Tex., 
518; Harrison v. Vines, 46 Id.,15; Bellinger v. White, 
5 Neb., 399; White v. R. Co., Id., 398 ; Wallace v. Sey- 
mour, 7 O., 156; 3 Pomeroy, Eq. Jur., sec. 1399; Cooley, 
Tax., 543; 1 High, Injunctions, secs. 497, 498. 


MAXWELL, J. 


This is an original action brought in this court to en- 
join the collection of taxes assessed upon certain lands in the 
former Pawnee Indian reservation. The defendants have 
demurred to the petition upon two grounds, viz., a defect 
of parties plaintiff, and that the facts stated in the petition 
are not sufficient to constitute a cause of action. The peti- 
tion is as follows: 

“ First—The plaintiff complains of the defendants for 
that the plaintiff is the owner in fee simple of the follow- 
ing described lands, to-wit: Lots seven and eight in the 
southwest quarter of section thirty-three (33); lots five and 
six in the southeast quarter of section thirty-three (33); 
lots seven (7) and eight (8) in the southwest quarter of sec- 
tion thirty-four, and lots five (5) and six (6) in the south- 
east quarter of section thirty-four, all in township of 
eighteen north, of range eight (8) west of the sixth prin- 
cipal meridian, in Nance county, Nebraska. 

“‘Second—Said lands were purchased from the govern- 
ment of the United States by plaintiff on the 15th day of 
December, 1883, under the provisions of an act of congress, 
approved April 10, 1876, providing for the sale of the Paw- 
nee Indian reservation in Nebraska, of which reservation 
said lands were a part; which said act of congress pro-- 
vided that the purchasers thereof from said government of 
United States, should pay the purchase price of said lands 
in three equal payments in the manner following, to-wit, 
one-third cash and the balance in two equal annual pay- 
rents. 
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“Third—At the time said land was purchased from the 
government of the United States by plaintiff as aforesaid, 
only one payment of the purchase money, to-wit, the sum 
of $ , was made to said government of the United 
States; and under the terms of said sale, which was had ac- 
cording to the provisions of said act of congress, there 
still remained two deferred payments, of $ each, to be 
made to said government before plaintiff should become 
entitled to the patents for said land. 

“ Fourth—The third and last payment of said purchase 
money, was not made onany of said lands to the said gov- 
ernment of the United States until January, 1889, and no 
patent has been issued by said government for any of said 
lands. 

“ Fifth—In the year 1885, and each year subsequent to 
and including the year 1888, said lands were assessed by 
the assessor of South Branch township, in said Nance 
county, Nebraska, that being the township in which said 
lands are situated, and were by said assessor listed and en- 
tered upon the assessor’s books of said township for each of 
said years as real estate to be taxed for state and county 
purposes, and in each of said years the county supervisors 
of said Nance county levied or pretended to levy upon said 
lands taxes for state and county purposes as follows: For 
the year 1885, $5.89; for the year 1886, $3.40; for the 
year 1887, $5.48, and for the year 1888, $3.76. 

“ Sixth—On the 12th day of July, 1887, the said defend- 
ant E. G. Cook, as county treasurer of said Nance county, 
Nebraska, sold, or pretended to sell, said land for the 
delinquent taxes for the said year 1885, levied on said 
lands aforesaid, the same not having been paid; and at said 
time the said defendant I. L. McCloud purchased said 
lands at said pretended tax sale from E. G. Cook as county 
treasurer of said county. Afterwards the said defendant 
I. L. McCloud paid the amount of taxes levied on said 
lands for the subsequent years, including the year 1888, to 
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the said county treasurer; that at the time said lands were 
assessed and taxed for said years as aforesaid, the title to 
the same was still in the government of the United States, 
and that the last payment of the purchase money for said 
lands had not been made to said government, and plaintiff 
was not entitled to a patent from said government for any 
part of said lands, At the times said lands were assessed 
and taxed for said years, as aforesaid, the same were not 
subject to taxation and said taxes were levied en said lands 
for an illegal and unauthorized purpose. 

“The said defendant E.G. Cook, on said 12th day of 
July, 1887, and at the time of said pretended tax sale as 
aforesaid, was, and still is, the duly elected, qualified, and 
acting treasurer of said Nance county, Nebraska, and he is 
now threatening and intending as such treasurer to execute 
and deliver to said I. L. McCloud a tax deed for said 
lands under said pretended tax sale. If said tax deed is 
executed by the said defendant E. G. Cook, as such county 
treasurer, to the said defendant I. L. McCloud, it will con- 
stitute a cloud upon plaintiff’s title to said lands. Plaint- 
iff is without remedy at law. 

“Wherefore plaintiff prays that the said defendant, E.G. 
Cook, as county treasurer of Nance county, Nebraska, and 
his successors in office, may be perpetually enjoined from 
executing a tax deed for said premises under said pretended 
tax sale to the said defendant, I. L. McCloud, or to any one 
for him or in his place and stead; that said assessments and 
the various levies of taxes made on said lands as aforesaid 
may be adjudged and decreed to be null and void; that the 
said defendant J. L. McCloud may be perpetually en- 
joined from claiming any interest in and to said lands by 
virtue of said pretended tax sale. Plaintiff prays for such 
other and different relief as may be just and equitable.” 

It will be observed that the plaintiff bases his claim for 
relief upon the sole ground that he had not paid the full 
amount of the purchase price of the land. Is that a cause 
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for equitable relief? We think not. So far as appears he 
has purchased the land in good faith, and claims to be the 
owner thereof. In equity he is the owner. It is true he 
may neglect to complete his payments, and so forfcit his 
rights in the premises, and thereby be divested of his in- 
terest in the land, but we cannot anticipate that he will so 
neglect to perform his contract, and even if we could, a 
court of equity could grant: him no relief on that ground, 
If it is said that the title being in the United States that 
therefore the land is not taxable, the answer is, the lands 
are not taxed as to property of the United States, but as 
the property of the purchaser. The plaintiff is the pur- 
chaser, and claims that he is injured by the proposed tax- 
ation of the lands in controversy. As to the United States 
he is a mere volunteer, and his action in the premises has 
no force or effect in favor of or against the government. 

In Hagenbuck v. Reed, 3 Neb., 17, it was held that 
school lands sold upon credit, were subject to taxation. 
This provision was modified by the act of 1879. The 
rule was adhered to in White v. B. & M. R. Co., 5 Neb., 
398. If the owner fails to pay the taxes due on the land, 
then his interest therein may be sold, and the purchaser be 
subrogated to his rights in the premises. All property 
within the state, with certain very limited exceptions, of 
which this not one, is taxable; and as there are no equi- 
table grounds set forth in the petition to justify the inter- 
ference of the court, the demurrer is sustained and the 
action 


DISMISSED. 


THE other judges concur. 
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G. W. Hepuer v. H. H. Davis. 
[FILED JULY 2,1891.] 


Foreign Judgment: REVIVOR WITHOUT PERSONAL SERVICE: 
LIMITATIONS. A judgment was recovered against A in the state 
of Illinois in the year 1879, and A soon afterwards removed to 
this state, and has resided herein continually ever since. In 
1888 the judgment was revived in Illinois without personal 
service upon A in that state, or an appearance by him in the ace 
tion, and suit was thereupon brought on the revived judgment 
in Nebraska. Held, That the alleged revivor of the judgment in 
Tilinois did not affect the ranning of the statute of limitations 
in this state, as the court had no jurisdiction over the defendant 
and could make no order to affect him personally. 


Error to the district court for Fillmore county. Tried 
below before Morris, J. 


Billings & Billings, for plaintiff in error, cited: Coke 
Littleton, sees. 2906, 305; Pulteney v. Townson, 2W. Black- 
stone [Eng.], 1226; Kirkland v. Krebs, 34 Md., 93; Fagan 
v. Bently, 32 Ga, 534; Dennis v. Bank, 19 Neb., 677; 
Wegman v. Childs, 41 N. Y., 159; Ulshafer v. Stewart, 
71 Pa. St.,170; Woodward v. Baker, 10 Or., 491; Elasser 
v. Haines, 18 Atl. [N. J.], 1095. 


F. B. Donisthorpe, contra, cited: Tessier v. Englehart, 18 
Neb., 167; Eaton v. Hasty, 6 1d., 424; Marx v. Kilpatrick, 
25 Id., 107. 


MAXWELL, J. 


In January, 1879, the plaintiff recovered a judgment 
against the defendant in the state of Illinois, the defendant 
being personally served with summons. Soon after the 
recovery of. the judgment the defendant removed to this 
state and has continued to reside here to the present time. 
On the 12th of October, 1888, the judgment in Illinois 
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was revived in that state without jurisdiction of the person 
of the defendant. In December following, this action was 
brought in the district court of Fillmore county upon the 
judgment so alleged to have been revived. On the trial of 
the cause the court found as follows: 

“That on the 7th day of January, 1879, plaintiff recov- 
ered judgment against the defendant in the circuit court of 
Livingston county, Illinois, on personal service, said court 
being a court of general jurisdiction, for the sum of 
$130.65 and $49.25 costs of suit, together with interest at 
six per cent per annum, in an action then pending in said 
court between said parties; that on the 12th day of Novem- 
ber, 1888, said plaintiff obtained a judgment of revivor in 
said court as by the law of said state provided, which said 
law is as follows, viz.: 

“Sec. 27. Scire facias.—It shall not be necessary to 
file a declaration in any scire facias to revive a judg- 
ment or foreclose a mortgage in any court of record in 
this state. And in any such case of scire facias to revivea 
judgment, where the plaintiff in the judgment sought to be 
revived, or his attorney, shall file an affidavit in the office 
of the clerk of the court out of which the writ issues, show- 
ing that the defendant in the scire facias resides or has 
gone out of the state, or is concealed within the state so 
that process cannot be served on him, and stating the place 
of residence of such defendant, if known, or that, on due 
inquiry, his place of residence cannot be ascertaind, then in 
such case notice to the defendant may be given by publica- 
tion and mail in the same manner as is provided by 
statute for notice in like cases in chancery.’ (Ch. 110, 
Revised St. Ill., 1883.) 

“Sec, 25. Revival of judgment by scire facias.—Judg- 
ment in any court of records in this state may be revived 
by scire facias, or an action of debt may be brought thereon 
within twenty years next after date of such judgment, and 


not after.’ (Ch. 83, Id.) 
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“*Sec. 12. Notice by publication, ete.—Whenever any 
complainant or his attorney shall file in the office of the 
clerk of the court in which his suit is pending, an affidavit 
showing that any defendant resides or hath gone out of 
this state, or on due inquiry cannot be found, or is con- 
cealed within this state so that process cannot be served 
upon him, and stating the place of residence of such defend- 
ant, if known, or that upon diligent inquiry his place of 
residence cannot be ascertained, the clerk shall cause publi- 
cation to be made in some newspaper printed in his county, 
and if there be no newspaper published in his county, then 
in the nearest newspaper published in this state, containing 
notice of the pendency of such suit, the names of the par- 
ties thereto, the title of the court, and the time and place 
of the return of summons in the case; and he shall also, 
within ten days of the first publication of such notice, send 
a copy thereof by mail, addressed to such defendant whose 
place of residence is stated in such affidavit. The certifi- 
cate of the clerk that he has sent such notice in pursuance 
of this section shall be evidence.’ (Rev. St. IIll., ch. 22, 
1883.) 

“That no personal service of notice was had of said pro- 
ceedings upon said defendant, who then, and now, and for 
eight years last past, has continually been a resident of 
Fillmore county, Nebraska, and he had no notice or knowl- 
edge in any manner of said proceedings. 

“Tt is therefore considered by the court that said cause 
of action did not accrue within five years next before the 
commencement of this action, and is therefore barred by 
the statute of limitations, and that the plaintiff’s cause of 
action be, and the same is hereby, dismissed.” 

In Packer v. Thompson, 25 Neb., 688, the plaintiff in 
error had removed from Iowa to this state after a judg- 
ment had been recovered against himiu that state. Eight 
years afterwards he returned to Iowa on a visit, when he 
was personally served with a conditional order of revivor 
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and the action afterwards revived. An action was there- 
upon brought on the revived judgment in this state and 
the action was sustained. That case, however, differs ma- 
terially from this, The judgment rendered in Illinois had 
no extra-territorial force. If it is sought to collect it in 
this state by due course of law, an action must be brought 
thereon and service had upon the defendant, and a defense, 
such as payment, release, the statute of limitations, etc., is 
available. 

An action upon a foreign judgment must be brought 
within five years or it will be barred; and the judgment 
of a sister state is, within the meaning of the statute of 
limitations, a foreign judgment. Neither did the alleged 
revivor, there being neither an appearance by, nor service 
on the defendant, remove the bar of the statute, as the writ 
could have no effect beyond the limits of the state where 
issued. The bar of the statute of limitations therefore was 
not removed by the attempted revivor, and the action is 
barred. The judgment is right and is 


AFFIRMED. 


LIHE other judges concur. 


D. B. TautumMan v. H. B. Minuer. 


[FiLzep JuLy 2, 1891.] 


Checks: ALLEGED OVERPAYMENT. In an action to recover au 
overpay went of money, it appeared that the payment had been 
made by a check on a bank for $160, although the drawee 
claimed that it was for $60, and no more; that he had received 
no greater sum thereon. Held, That the proof clearly estab- 
lished the fact that the check was for $160, and that he bad re- 
ceived that amount. 
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Error to the district court for Wayne county. Tried 
below before Morais, J. 


Frank Fuller, for plaintiff in error. 
Frank M. Northrop, and A. A. Welch, contra. 
MAxwWELL, J. 


The plaintiff alleges in his petition that “on or about 
the 20th day of June, 1888, plaintiff was indebted to de- 
fendant in the sum of $608, for corn purchased of said 
defendant; that on said June 25, 1888, plaintiff paid to 
the defendant the sum of $400, and on August 16, 1888, 
the further sum of $160; on the 24th day of September, 
1888, plaintiff made the further payment to defendant of 
the sum of $148, at which time defendant represented 
and claimed that the payment made on August 16, as 
aforesaid, was $60, and plaintiff, relying upon such state- 
ments, and by mistake, paid to defendant on said 24th day 
of September, 1888, the sum of $148, when, in fact, 
plaintiff was indebted to defendant only in the sum of $48, 
and by such mistake, plaintiff overpaid the defendant the 
sum of $100, said sum of $100 being that much in excess 
of the amount of which defendant was entitled to recover 
from plaintiff; that afterwards, and before the bringing of 
this suit, plaintiff discovered that the payment made on the 
16th day of August, 1888, was $160, and requested said 
defendant to return to plaintiff the sum of $100, which 
defendant refused to do. Now there is due from defendant 
to plaintiff the sum of $100, and interest from September 
24, 1888, no part of which has been paid. Wherefore 
plaintiff asks judgment against said defendant for the sum 
of $100, with interest and costs.’ 

To this petition the plaintiff in error filed an answer in 
which he admits all the facts stated in the petition except 
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that the check dated August 16, 1888, was for $160. He 
alleges that the check was for $60 and no more, and al- 
leges that the bank paid him only $60 thereon. On the 
trial of the cause the jury returned a verdict in favor of 
the defendant in error for $100 and interest thereon, upon 
which judgment was rendered. The principal error relied 
upon in this court is that the verdict is against the weiglit 
of evidence. The original check was introduced in evi- 
dence and is now before us. The body of the check is in 
the same handwriting as the signature and it is in the fol- 
lowing form: 


“Wayne, NEs., Aug. 16, 1888. 
“The Citizens Bank, pay to the order of D. B. Tall- 
man ($160.00) one hundred and sixty dollars. 
“HH. B. Mier.” 


The bank stamp on the check shows that it was pre- 
sented to the bank and paid the day it was drawn, and the 
bank books show that $160 were paid thereon. This being 
the state of proof it is very difficult to perceive how the 
jury could have reached a different conclusion from that 
arrived at in their verdict. It is true the plaintiff in error 
and some of the members of his family testify that he only 
received $60 on the check. It is evident, however, that 
they were mistaken. ‘The judgment conforms to the proof 
and is 


AFFIRMED, 


THE other judges concur. 


38 
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Edmunson v. Alexander. 


Sarau A. EDMUNSON, APPELLEE, V. A. E, ALEXANDER, 
APPELLANT. 


(FILED JULY 2, 1891. 


Tax Liens: DrcrEE or FORECLOSURE BY DEFAULT: RIGHTS OF 
GRANTEE OF UNRECORDED DrED. One S. conveyed certain 
real estate to Mrs. W., but through neglect the deed was not 
recorded. W. took possession of the land and rented the same 
toone B. One A. thereupon brought an action to foreclose a tax 
lien and made S. and B. parties, but not W. A decree foreclos- 
ing the tax lien was thereupon taken by default. In an action 
by W. to vacate the decree, and for leave to intervene and an- 
swer, held, that the vacation of the decree and order permit- 
ting intervention, were properly made. 


' APPEAL from the district court for Cass county. Heard 
below before Fie.p, J. 


S. P. & E. G. Vanatta, for appellant. 


Matthew Gering, contra, cited: Freeman, Judgments [3d 
Ed.], sec. 154; Samuel v. Agnew, 80 Ill., 553; Chase »v. 
Swain, 9 Cal., 136; Rice v. Coolidge, 121 Mass., 393 ; 
Billings v. McCoy, 5 Neb., 187; Smith v. Groves, 24 Id., 
546; Kepley v. Irwin, 14 Id., 300; Orr v. Seaton, 1 Id., 
105; McCann v. McLennan, 3 Id., 25; Douglas Co. v. 
Connell, 15 Id., 617. 


MAxwELL, J. 


This action was brofight by the plaintiff against the de- 
fendant to open a default and decree foreclosing a tax lien 
on forty acres of land described in the petition, and for 
leave to pay all taxes and costs due on said land, etc. To 
this petition the defendant filed an answer as follows: 

“Denies that the plaintiff is the owner of or has any 
legal or equitable interest in or to the land described in the 
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petition, or any part thereof. Admits that Richard H. 
Williamson executed and delivered to plaintiff a deed for 
said land, but avers that at the date of the execution and 
delivery of said deed the said Williamson had no title or 
right in or to said land, and that the said deed conveyed no 
title to plaintiff. Admits that on or about the 16th day of 
March, A. D. 1889, Paul Schminke executed and delivered 
to one Richard H. Williamson, a quitclaim deed for said 
land, but avers that at the date of the execution and deliv- 
ery of said deed, the said Paul Schminke had no title or 
interest whatever in or to said land, and that said deed con- 
veyed no title or right to said Williamson. 

“And for further answer to the petition of plaintiff, the 
defendant says: That she is the absolute owner of said 
land and each and every part thereof; that she purchased 
the same from W.D. Merriam and J. P. Mathis, who 
were the owners thereof; that on the 15th day of August, 
A. D. 1888, this plaintiff commenced an action in this 
court against Paul Schminke, who was then the legal owner 
of said land, and against Oliver Baker, who was then in pos- 
session of said land, for the purpose of quieting her title 
to said real estate and fixing and establishing her absolute 
right to said land ; that the said Paul Schminke and Oliver 
Baker were personally served with summons in said ac- 
tion and had their day in court, but they wholly failed to 
appear in said action, and to set up any right or claim 
thereto ; that at the commencement of the action, there was 
nothing of record to show that the said Williamson had 
any right or interest in said land, and this defendant had 
no knowledge whatever that he had or claimed any interest 
thereto ; that such proceedings were had in said action 
that on the fifth day of January, A. D. 1889, this honor- 
able court ordered a decree to be entered upon the records 
of this court fully quieting and establishing the title to 
said land in this defendant and enjoining and restraining 
the said Paul Schminke and Oliver Baker, and all persons 
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claiming by, through, or under them, from having or 
claiming any interest or right in and to said land, and that 
said decree was duly signed by the court and is still in full 
force and effect, all of which will more fully appear, ref- 
erence being had to the proceedings and record of said 
cause in this court, which is hereby referred to and made a 
part of this answer. 

“ Defendant further avers that all the right or interest 
the plaintiff has in said lands has been vested in her since 
the date of said decree and came through the said Paul 
Schminke and Oliver Baker, who were estopped from mak- 
ing any conveyance of said land, and that all of plaintiff’s 
rights in said lands was fully adjudicated in said cause.” 

On the hearing the court set aside the decree foreclosing 
the tax lien, and permitted the plaintiff to intervene. 
From that order the defendant appeals. 

The testimony tends to show that at the time the fore- 
closure proceedings were instituted and pending, one Mrs. 
Williamson was the owner of the land in question; that 
Schminke, many years before the instituting of the suit, 
had conveyed to her by warranty deed, but through neg- 
lect the deed had not been recorded and was lost; and 
that after the decree was rendered Schminke conveyed to 
her a second time by a quitclaim deed. There is no claim 
that the real owner of the land (Mrs. Williamson) was a 
party defendant in the action to foreclose the tax lien. The 
decree as to her, therefore, was a nullity, and the court 
properly permitted her grantee, the plaintiff herein, to file 
an answer in that case in order that there may be a trial 
on the merits, The judgment is right and is 


AFFIRMED. 


THE other judges concur. 
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Upton v. 0’ Donahue. 


H. D. Upron, APPELLANT, Vv. Toomas O’DoNAHUE, 
APPELLEE. 


[Fruep JuLy 2, 1891.] 


1. Usury: WHAT 1s Nor: AGEN1’s Bonus. Where a party bor- 
rowed $1,100 for five years at the rate of six per cent interest, 
payable semi-annually, and agreed to pay the agent $200 to 
secure the loan, which was added into the mortgage, held, that 
as the bonus and the rate of interest agreed upon were less than 
ten per cent on the loan for five years, the contract was not 
usurious. 


: PENALTY. Where a party agreed to pay interest 
at the rate of six per cent, but in case payments were not made 
promptly then the principal was to draw ten per cent, held, 
that the agreement to pay increased interest in case of default 
was in the nature of a penalty, and did not taint the original 
transaction with usury. 


APppEAL from the district court for Butler county. 
Heard below before Post, J. 


C. E. Holland, G. M. Lambertson, and H. J. Whitmore, 
for appellant, cited: Blanchard v. Jamison, 14 Neb., 244. 


E. R. Dean, contra. 


MAXWELL, J. 


This is an action to foreclose a mortgage. It is alleged 
in the petition, in substance, that on the Ist day of May, 
1888, the defendant executed a mortgage upon certain real 
estate, therein described, to the plaintiff to secure the sum 
of $1,300 with interest at six per cent, payable semi-an- 
nually, and the note to be due and payable in five years 
from the date thereof. There is also a provision that in 
case of default in the payments, then the plaintiff shall 
receive ten per cent not only on the whole sum but also 
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on the payments in default, and that he had an option to 
declare the whole sum due. 

The defendant filed an amended answer to the petition 
as follows: 

“ The defendant denies that there is due the plaintiff from 
him upon the note, coupons, and mortgage set up in plaint- 
iff’s petition, $1,382, or any other sum in excess of $1,000 
without costs. For a further defense, defendant alleges 
that he borrowed from the plaintiff on May 1, 1888, the 
sum of $1,100 for the term of five years, agreeing to give 
to plaintiff for said sum of $1,100, and for the use thercof, 
his note and coupons attached thereto set up in plaint- 
iff’s petition, and to secure the payment thereof by execut- 
ing and delivering the mortgage set forth in said petition. 
In pursuance of said agreement, plaintiff did lend and ad- 
vance to defendant said sum of $1,100 for five years, and 
defendant made, executed, and delivered to plaintiff the 
note, coupons, and mortgage set forth in plaintiff’s peti- 
tion ; that said sum of $1,100 was all the consideration 
that defendant ever received for said note, coupons, and 
mortgages, 

“ Therefore defendant prays that plaintiff recover noth- 
ing but the $1,100 so loaned to defendant, and that de- 
fendant recover his costs.” 

The plaintiff, Hiram D. Upton, “in reply to the defend- 
ant’s answer in the above entitled cause, denies each and 
every allegation and matter of defense therein contained 
not hereinafter expressly admitted, and especially denies 
that he has or ever had any agent in Butler county, Ne- 
braska, and avers that whatever business he did with this 
defendant was done through his agent C. E. Holland, at 
Seward, Nebraska, and further replying to defendant’s 
answer, plaintiff avers that said defendant Thomas O’Don- 
ahue applied to him through his said agent, C. E. Hol- 
land, for a loan of $1,300 for the term of five years, with 
interest at ten per cent per annum, payable semi-annually ; 
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that in pursuance thereof papers were executed by defend- 
ant O’Donahue for said loan of $1,300 for five years, with 
interest at six per cent, payable semi-annually; that in- 
stead of taking a second mortgage to secure the payment 
of the remaining four per cent interest for five years, 
amounting to $260, said agent accepted from defendant, by 
his own request and consent, and in lieu of a mortgage of 
$260, the sum of $200 in cash; that by reason of the re- 
fusal and neglect of defendant to pay interest when due 
the whole principal sum of $1,300 is now due, together 
with interest at the rate of six per cent per annum from 
the date of said loan.” 

The case was submitted to the court below on the plead- 
ings, which found there was usury in the transaction, and 
rendered judgment for the plaintiff for $1,100 without 
interest, and costs. 

The statute authorizes the parties to contract for any 
rate of interest they see fit, not exceeding ten per cent per 
annum. The contract in this: case, as set forth in the 
pleadings, was to pay six per cent and a bonus of $200 on 
the loan of $1,100. The agreement to pay ten per cent 
in case the defendant failed to make payments as they be- 
came due is in the nature of a penalty and will not increase 
the rate of interest previously agreed upon by the parties, 
(Weyrich v. Hobelman, 14 Neb., 432.) This agreement to 
pay ten per cent as a penalty, therefore, did not render the 
contract usurious. The bonus of $200 and interest at six 
per cent on $1,100, makes less than ten percent per annum 
for five years. The contract, therefore, was not usurious, 
and the court below erred in so holding. It is doubtful if 
the answer states facts sufficient to show the defense of . 
usury, but taken in connection with the petition and reply 
it wholly fails to show such defense. It is questionable if 
the petition contains a sufficient statement to show a for- 
feiture whereby the plaintiff could declare the principal 
sum due. No objection is made on that ground, however, 
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and as the plaintiff is entitled to a decree foreclosing his 
mortgage, the question as to the amount should be deter- 
mined iu the first instance by the trial court. The judg- 
ment of the district court is reversed and the cause re- 
manded to the district court with instructions to enter a 
decree in that court for the amount of the note and the 
mortgage, and six per cent interest thereon. 


DECREE ACCORDINGLY, 


THE other judges concur. 


STATE, EX REL. H. G. H. Tarr, v. Mayor AnD Coun- 
CIL OF CRETE. 


[FILED JuLY 2, 1891.] 


_ 


. Mandamus: Capaciry oF RELATOR. A relator in an action 
for mandamus who shows that he has a direct pecuniary interest 
in the result of the action, may maintain the action, and the 
petition is not demurrable on the ground of want of capacity to 
sue. 


2 Cities: WaTer Supply: ConTRAcTS. Under sub. XV., sec. 69, 
chap. 14, Comp. Stats., a city of the second class has authority to 
make contracts with and authorize any person, company, or corpo- 
ration to erect and maintain a system of water-works and water 
supply, etc , for the city, under certain rules and regulations. 
This, however, is not dependent on the rental of hydrants for 
the use of the city, that being a mere incident to the contract. 


: TAXATION: LimIT. The limitation toseven mills 
on the assessed valuation, “to pay for water furnished such city 
or village under contract,’’ applies alone to the excess over seven 
mills, and does not render invalid the contract so far as the city 
had power to make it. 


4, The petition held to state a cause of action, and that the re- 
lator was entitled to the relief prayed for. 
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Original application for mandamus. 


J. R. Webster, for relator : 


The franchise ordinance is a contract, and is to be inter- 
preted in the light of the surrounding circumstances, and 
the intent of the parties. (Singer Mfg. Co. v. Doggett, 
16 Neb., 609, 610; Peop'e v. Gosper, 3 Id., 310; Hamilton 
v. Thrall, 7 Id., 219; Horbach v, Miller, 14 Id., 13; Tootle 
v, Elgutter, Id., 158.) It is too late, after permitting the 
construction of the works, to say that the franchise is void, 
merely because the city had contracted beyond its corporate 
power. (Miners’ Ditch Co. v. Zellerbach, 37 Cal., 579; Neb. 
City v. Gas Co., 9 Neb., 347-8; Clark v. Dayton, 6 Id., 
203-4; Wiggins v. Mayor, 9 Paige [N. Y.], 24; Tash v. 
Adams, 10 Cush. [Mass.], 252; Hellenkamp v. Lafayette, 30 
Ind., 192; Kellogg v. Ely, 15 O. St., 64; Weber v. San 
Francisco, 1 Cal., 455; Lafayette v. Fowler, 34 Ind., 140; 
Sleeper v. Bullen, 6 Kan., 300; Motz v. Detroit, 18 Mich., 
495; Sedam v. Williams, 4 McLean [U. 8.],51; Russ v. 
Wilson, 22 Me., 207.) The grant of the franchise, being 
a proper exercise of corporate power, is valid, even though 
some other provisions of the ordinance are in excess of 
power. (State v. Hardy, 7 Neb., 379.) 


John L. Webster, and Chas. Offutt, for the Crete Im- 
provement and Investment Co., intervenors: 


The relator has no capacity to maintain this action. 
(Com. v. Canal Com’rs, 2 Penr. & W. [Pa.], 517; State v. 
Kearney, 25 Neb., 267, and cases; High, Ex. Leg. Rem., 
secs. 9, 11, and cases; People v. Masonic Ass’n, 98 IIl., 
635; State v. Ramsey, 8 Neb., 286; Anderson v, Colson, 
1 Id., 172; State v. Omaha, 14 Id., 265; People v. For- 
quer, Breese [Ill.], 104; Union Church v. Sanders, 1 Hous- 
ton [Del.], 100; People v. Johnson, 100 IIl., 537; Loomis 
v. Rogers Tup., 53 Mich., 136; Board of Police v. Grant, 
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9S. & M. [Miss.], 77; Morawetz, Priv. Corp., sec. 215; 
Tarver v. Com’rs, 17 Ala., 527; Peck v. Booth, 42 Conn., 
271; People v. Salomon, 46 Ill., 415; People v. Mayor, 51 
Id., 17; People v. Glann, 70 Id., 232; State v. Cerron, 29 
La. Ann., 848; People v. Auditor Gen’l, 36 Mich., 271; 
People v. Supervisors, 36 Id., 377; People v. Supervisors, 
64 N. Y., 600; People v. Hayt, 66 Id., 606; Duiten v. 
Hanover, 42 O.St., 215; Com. v. Mitchell, 82 Pa. St., 343; 
Ex parte Barnwell, 8S. Car., 264; Cook v. Treasurer, 50 
Vt., 231; State v. Supervisors, 2 Chand. [Wis.], 250.) 
The matter now in controversy is the validity of the con- 
tract made by the city of Crete with Jolinston & Stevens, 
and that is not within the power of this court to decide on 
such an application. (Kendall v. U. 8., 12 Pet. [U. 8.1], 
613; People v. Dulaney, 96 Ill., 503; State v. Co. of How- 
ard, 39 Mo., 375; State v. Zanesville T. Co., 16 O. St. 303 ; 
Benson v. Paull, 6 El. & B. [Eng.], 273; State v. Bridge 
Co., 20 Kan., 404; Bailey v. Oviatt, 46 Vt., 627; Parrott 
v. Bridgeport, 44 Conn.,180; 2 Dillon, Mon. Corp., sec. 
935; State v. Douglas Co., 18 Neb., 506.) This applica- 
tion is not made in good faith for a writ of mandamus. 
The fact that a court of chancery has acquired jurisdiction 
of the subject-matter of the application will constitute a 
bar to this application. (Queen v. Pitt, 10 Ad. & E. 
[Eng.], 272; People v. Warfield, 160 IIl., 530; People v. 
Wiant, 48 Id., 268; People v. Chicago, 53 Id., 424; Hard- 
castle v. R. Co., 32 Md., 32; State v. Jennings, 56 Wis., 
113.) 


G. M. Lambertson, for the mayor and council of Crete. 


The franchise granted to Johnston & Stevens under the 
ordinance of September 8, 1888, is void. (Gale v. Kala- 
mazoo, 23 Mich., 344; Garrison v. Chicago, 7 Biss. [U. 
8.], 487; 2 Dillon, Corp., sec. 1381; State v. Gas Light & 
Coke Co., 18 O. St., 262; Presbyterian Church v. New 
York, 5 Cow. [N. Y.], 5388; Coats v. Mayor, 7 Id., 585.) 
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The agreement to pay rent for said hydrants at the rate of 
$3,000 per annum is wltra vires, and void. (Reineman v. 
R. Co.,7 Neb., 314; State v. Babcock, 24 Id.,642; Dizon 
Co. v. Field, 111 U. S., 83.) Again, this clause of the 
contract is void because it provides for the payment of 
money annually in excess and in advance of any appro- 
priation made, or to be made, by the city. (Pullman v. 
New York, 49 Barb. [N. Y.], 57; Bladen v. Philadelphia, 
60 Pa. St., 464; Phil. v. Flanagen, 47 Id., 22; Jonas v. 
Cincinnati, 18 O., 318; McSpedon v. Mayor, 7 Bosw. [N. 
Y.], 601; Blair v. Lantry, 21 Neb., 258.) Sec. 12 of said 
ordinance, pledging the revenues of the city to pay inter- 
est on bonds to the extent of hydrant rentals, amounting 
to at least $3,000 per year, is ultra vires. The transfer of 
the franchise by Johnston & Stevens, before the completion 
of the water-works, worked a forfeiture of the privileges 
conferred. (Morawetz, Corp., secs. 923, 924, 944; Milhau 
v. Sharp, 27 N. Y., 619.) 


MaxweE LL, J. 


This is an application for a mandamus against the de- 
fendants. It is alleged in the petition that “the plaintiff, 
Horace G. H. Tarr, a citizen and resident of the city of 
New York, in the state of New York, complains of the 
defendants, and for cause of action says, the city of 
. Crete is and was on the 8th'day of September, 1888, an 
incorporated municipality, in the county of Saline and 
state of Nebraska, duly incorporated under the laws of the 
state of Nebraska, for the incorporation of cities of the 
second class, and villages having morethan one thousand 
inhabitants. And Luther Norris is mayor of the city of 
Crete, and Moses E. Haight and C. P. Hovey are council- 
men of the First ward of said city, John Harrington and 
Jacob Shimoneck are councilmen of the Second ward of 
said city, and Joseph S. Muffand Jacob Bahner are council- 


572 NEBRASKA REPORTS. [ VoL, 32 


State, ex rel. Tarr, v. Mayor and Council of Crete. 


men of the Third ward of said city of Crete. And said 
mayor and councilmen are duly elected, qualified, and 
acting. 

“2. On the 8th day of September, 1888, the mayor and 
council of the city of Crete, in accordance with the provis- 
ions of the law for its organization, duly passed a certain 
ordinance, known as ordinance number 120, entitled ‘An 
ordinance providing for the supplying of the city of Crete, 
Nebraska, and its inhabitants with water for public and 
private purposes, and granting to John R. Johnston and 
Geo. D. Stevens, of Crete, Nebraska, the franchise and 
license to construct and operate a system of water-works 
in the city of Crete; contracting with the said John R. 
Johnston and Geo. D. Stevens for the rental of fire hydrants 
for supplying the city of Crete, Nebraska, with water, and 
providing for the method of purchase of the same by said 
city.’ 

“3. In and by said ordinance it was provided as fol- 
lows: ‘The privilege is hereby granted to John R. John- 
ston and Geo. D. Stevens, of Crete, Nebraska, their suc- 
cessors and assigns, for and during the term of twenty-five 
years, to erect, construct, maintain, and operate a system 
of water-works in the city of Crete, Nebraska, for supply- 
ing said city and the inhabitants thereof with water for 
public and private purposes.’ The said system of water- 
works was to consist of a direct and reservoir pressure 
system, the water to be taken from a well or a system of . 
wells. The grantees were required to provide a neat and 
substantial engine house of brick, with cut stone trimmings, 
and slate or metal roof, of sufficient size for coal, boiler, 
and pumping engine room, neatly furnished inside and out, 
and equipped with a suitable engine or engines, with a 
capacity of not less than one million gallons each twenty- 
four hours, with steam boiler or boilers of sufficient size to 
run said pumps to their fall capacity, and to be well pro- 
tected in severe weather. The system to have and to be 
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what is termed a reservoir system, with a distributing or 
supply reservoir, having an altitude of not less than 155 
feet above low water mark of the Blue river. Pipes and 
reservoir to be located as shown by a plan accompanying 
said ordinance and franchise to the said grantees. The 
reservoir to be substantially built with suitable puddled base 
and sides, and lined with substantial masonry or asphaltic 
preparation, and provided with all necessary gate valves 
and drainage facilities for periodical cleaning, and to have 
a capacity of not less than one million gallons, and so 
built as to be readily enlarged. In section 6 of said or- 
dinance, termed ‘the original pipe system,’ as shown upon 
a plan in said ordinance, termed the accompanying plan, 
in which the grantees were to furnish and lay not less than 
23,020 feet of cast iron pipe. The principal mains to be 
not less than ten inches in diameter, and the laterals of 
eight, six, and four inches, and to furnish and connect the 
same to fifty two-and-one-half-inch double fire hydrants of 
improved pattern, with all necessary valves, valve-boxes, 
and special castings required to complete the work, with 
connections sufficient in size and capacity to supply two 
lines of two and one-half inch hose from the same hy- 
drant. The pipe and pipe-lines shall be of sufficient 
strength to withstand a hydrostatic pressure of one hun- 
dred and twenty-five pounds to the square inch after being 
laid. The said pipe lines to be laid on the north side of 
streets running east and west, and on the east side of streets 
running north and south, and in all cases below the frost 
line, the location of said pipe line to be according to accom- 
panying plan. 

“By section 8 of said ordinance it was provided, ‘In 
consideration of the benefits which will be derived by the 
city of Crete, and the inhabitants thereof, from the construc- 
tion and operation of said water-works, and in the further 
consideration of the water supply hereby secured for the 
public use, and as an inducement for the grantees to enter 
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upon the construction of said water-works, the privilege 
hereby granted to and vested in John R. Johnston and 
Geo. D. Stevens, their successors or assigns, shall be and 
remain in full force and effect for and during the term of 
twenty-five years, subject to the right of purchase at the 
end of that time as hereinafter provided, and for the same 
consideration, and as the inducement, the city of Crete 
hereby rents of the grantees for the use hereinafter men- 
tioned the fifty hydrants hereinbefore provided for and dur- 
ing the term of twenty-five years from the acceptance of 
said works. And the said city agrees to use the said hy- 
drants on said pipe line for the extinguishment of fires 
and flushing only, except as hereinafter provided, and to 
make good to the grantees any injury which may happen 
to them when used by any officer of its fire department 
in the line of his duty. And the city fire department 
shall have the right to use any of the hydrants twice in 
each month for drill practice for a period not exceeding 
one hour at each drill, and the said city hereby agrees and 
promises to pay rent for the said fifty hydrants at the rate 
of $3,000 per annum for said term of twenty-five years, 
which rent the said city of Crete hereby promises to pay in 
semi-annual installments, on the first days of January and 
July of each and every year during the continuance of pri- 
vilege herein granted. The grantees shall constantly, day 
and night (except in case of unavoidable accident), keep all 
fire hydrants supplied with water for instant service, and 
shall keep them in good order and efficiency.’ 

“Tt was further by said ordinance provided, under terms 
and conditions therein named, that the city could require 
extensions to be constructed, and that the city should have 
the free use of water from hydrants for flushing public 
gutters and sewers for sanitary purposes, for all public of- 
fices and public schools, and for such benevolent and char- 
itable institutions as may from time to time be established 
in said city, for public parks, and for four public drinking 
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fountains for man and beast, flowing 100 gallons of water 
each per hour, and for one public sprinkling wagon; said 
fountains, however, to be erected by the city at its own 
expense. And the grantees were to furnish to the citizens 
of said city, water according to rates not to exceed rates in 
said ordinance established, and it was provided that the 
city council should have the right, prior to the construc- 
tion of the work, to change location of mains, hydrants, 
and pipes from that shown on said accompanying plan. 
“5, By section 11 of said ordinance it was provided 
‘At the expiration of twenty-five years, the city of Crete 
shall have the option to purchase and own the said water- 
works and pipe system as a whole upon the following con- 
ditions, and the said grantees, in accepting this ordinance, 
expressly covenant to sell aud convey to the city of Crete 
the said water-works and pipe system as a whole on the 
said conditions and upon a value to be determined by ap- 
praisers, the appointment of which was therein regulated. 
And it was provided that when purchase by the city was 
made the franchise granted to John R, Johnston and Geo, 
D. Stevens shall be terminated.’ In section 13 of said 
ordinance it was provided ‘The grantees shall commence 
active operations on said water-works within ten days from 
the passage of this ordinance and complete the same on or 
before September 1, 1889, unless from causes beyond the 
coutrol of said grantees, such as strikes, riots, failure of 
manufacturers to produce material and railroad to deliver 
the same, in which event the time so lost shall be extended. 
Said grantees shall use all possible diligence to complete 
said works within the time specified.’ It was further pro- 
vided in said section 18 that ‘On the completion of the 
water-works in compliance with the requirements of this 
ordinance, the grantees shall successfully subject the entire 
pipe system and hydrants thereon, under ihe supervision 
of the council of said city, to a pressure of 125 pounds to 
the square inch, and shall also test the power and capacity 
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of the said water-works, in which test they shall throw 
water through 150 feet of hose attached to each hydrant, 
with a one-inch nozzle, seventy-five feet high, from four 
hydrants at the same time, in the business district of the 
city; and also they shall throw at another time through 
200 feet of hose sixty-five feet high, attached to each hy- 
drant with a one-inch nozzle, four effective fire streams 
from four hydrants at the same time, in the resident dis- 
trict of the city. In the said test two streams only shall 
be taken from one line. Upon the completion of said 
work, and the said tests having been made as aforesaid to 
the satisfaction of said council, the said city, by its coun- 
cil, agrees to accept such water-works forthwith, and from 
the date of such acceptance the hydrant rentals hereinbefore 
provided for shall begin.’ 

“Section 14 of said ordinance provides, ‘ This ordinance 
shall become binding upon the city of Crete in the event 
that the grantees shall, within ten days from the passage 
and publication of this ordinance, file with the city clerk 
.of the city of Crete their written acceptance of the terms 
and conditions of this ordinance, the same to be accompa- 
nied with a good and sufficient bond in the sum of 
$1,000, payable to the city of Crete, conditioned for the 
faithful performance of this contract, in time and manner 
herein stated; said acceptance shall constitute the contract, 
and shall be the measure of the rights and liabilities of the 
city of Crete, and of the grantees, their successors or as- 
signs, during the existence of the contract for hydrant ren- 
tals’; and by section 15 it was provided, ‘That in case of the 
refusal or neglect of the grantees, or their successors or 
assigns, to comply with the provisions and requirements of 
this ordinance, to keep such system of water-works in good 
order and repair and ready for immediate and constant use 
in accordance with the requirements of this ordinance, a 
reasonable time being given for repairs in case of accidents, 
all the rights, privileges, and immunities granted by the 
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said city of Crete shall be forfeited and the said city of 
Crete shall thereby become vested with the ownership, pos- 
session, control, and management of said water-works and 
property thereto or connected therewith, subject to the pay- 
ment of a just compensation therefor, to be ascertained as 
herein provided; that nothing shall be paid or allowed for 
the unexpired franchise.” 

“Said John R. Jolinston and Geo. D. Stevens, within the 
time limited, duly filed their bond to the city of Crete, 
which was approved before the 29th day of April, 1889, 
the said Johnston and Stevens assigned their said franchise 
to the Crete Improvement and Investment Company, a 
corporation of the state of Nebraska, organized for the 
purpose, amongst other things, toown and operate a system 
of water-works at Crete, Nebraska; and on the 29th day 
of April, 1889, said Crete Improvement and Investment 
Company, being in negotiation with one Willard Kent, for 
the construction of a system of water-works, under said 
ordinance, ata meeting of its board of directors duly held, 
received from said Willard Kent a written proposition, 
which was in the words and figures following : . 


“<¢ Crete, Nex., April 29, 1889. 

< Orete Improvement and Investment Co—GENTLEMEN: 
I will construct in your city a good and efficient system 
of water-works, consisting of 438, miles of cast iron 
pipe; one brick pumping station, with one brick stack, to 
contain one Worthington duplex high pressure pump ca- 
pable of pumping one million gallons of water in twenty- 
four hours; one steam boiler of suitable capacity, a pump 
room, boiler room, and coal bunker, and all necessary 
gauges and fittings; a sufficient number of wells, not to 
exceed thirty; fifty fire hydrants with four-inch connec- 
tion, and two two-and-one-half-inch nozzles; all necessary 
gates and specials, and a storage reservoir of one million 
gallons capacity, all for the sum of fifty-five thousand 
dollars, payments to be made as follows: $20,000 upon 

39 
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the arrival of the material upon the grounds, $10,000 
thirty days thereafter, and $25,000 on the acceptance of 
the works. 

“ «Respectfully, WILLARD KeEnr,’ 


“And on the same day the said Crete Improvement 
and Investment Company contracted with the said Kent 
for the construction of such water-works, and the action of 
the board of directors in that respect was in the words and 
figures following : 

“¢ Crete, Nes., April 29, 1889. 

“¢ Meeting of the directors of the Crete Improvement 
and Investment Company held this day. Present, John 
R. Johnston, Amos Sherman, F. A. Hobbs, W. H. Bar- 
stow, and Geo. D. Stevens. 

“¢« Proposition of Willard Kent, of Woonsocket, R. I., 
for construction of water-works for the sum of fifty-five 
thousand dollars received and discussed. On motion Mr. 
Kent’s proposition was accepted, and payments for the same 
to be made as follows: Twenty thousand dollars when all 
the material is on the ground ; ten thousand dollars thirty 
days thereafter, and twenty-five thousand dollars when 
works are accepted and found to stand the tests imposed by 
the council of the city of Crete. 

“Gro. D. STEVENS, Seo’y.’ 

“And the said Willard Kent entered upon the execution 
of said contract on his part, and the same was fully per- 
formed within the time limited by said ordinance for the 
construction of said system of water-works, aud in all re- 
spects in strict compliance with said ordinance and the plan 
accompanying the same, except as hereinafter stated. 

“5. In the construction of said water-works the said 
John R. Johnston, being president of the Crete Improve- 
ment and Investment Company, requested said Willard 
Kent to line the reservoir with a preparation of cement and 
sand, and the reservoir being in large part an embankment 
of new earth, was not a suitable lining, and by the action 
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of the weather in the winter thereafter, and the settlement 
of the embankment, the reservoir lining was broken to 
pieces and destroyed. But the failure of the reservoir lin- 
ing in no respect rendered the works inefficient, and the 
same was capable of being restored in a proper manner, and 
in accordance with the terms of said ordinance, without 
impairing the efficiency of said works, and without any 
necessity to suspend the operation of the works, and the 
maintaining of a constant system of water supply. So 
that the failure of said Kent to make the lining as required 
by said ordinance was not a serious or substantial breach 
of its conditions and requirements. Also, in the construc- 
tion of the said system of water-works there was a further 
divergence from the original plan, in this: that in the plan 
accompanying said ordinance the city of Crete had located 
.a four-inch water main on Western avenue in the city of 
‘Crete, from Nineteenth to Twentieth streets, a distance of 
about 350 feet, with a fire hydrant at the southwest corner 
of Western avenue and Twentieth street, and the said John 
R. Johnston, being owner and residing upon a tract of 
ground bordering upon the city limits of the city of Crete, 
to the east of Boswell avenue and north of Thirteenth 
street, desired a line of water main laid on Boswell avenue 
from Thirteenth to Fourteenth streets, and at his instance 
and order, he being president as aforesaid of the Crete Im- 
provement and Investment Company, the line of pipe 
from Nineteenth to Twentieth streets on Western avenue 
was not laid, and the hydrant at the corner of Twentieth 
and Western avenue was not set, but in lieu thereof the 
same amount of pipe was laid along Boswell avenue from 
Thirteenth to Fourteenth streets, and the fire hydrant was 
set at the corner of Fourteenth street and Boswell avenue, 
which is a boundary street of said city, and the hydrant 
was set, at instance of said Johnston, on the east side of 
Boswell avenue, just outside of the city boundary. In no 
other respects than above stated did the works as con- 
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structed differ from the plan adopted by the city council 
as shown and indicated in the plan accompanying said or- 
dinance. During the construction of the work the city 
authorities had full and actual notice thereof, and made no 
objection to the change and location of said piece of pipe, 
and the said piece of pipe laid was as commodious to the 
public, and the said fire hydrant was located to protect 
more property in value, than if located as before originally 
directed, and the relator alleges that the city authorities, 
having permitted said change without objection, must be 
held to have consented thereto, and are estopped to com- 
-plain thereof, and that the said change of location is no 
ground of complaint, wherefore the city should not test the 
works and accept the same. 

“The said Willard Kent, in executing said contract, ob- 
tained assistance from the relator H. G. H. Tarr, in money 
and material and credit, so that, when the works were 
complete, the said Willard Kent was owing the relator, a 
very large sum of money, and the relator was moreover 
obligated to various manufacturers and material-men for a 
large amount of money as surety of said Willard Kent, 
which the said Kent was unable to pay. And the Crete 
Improvement and Investment Company failed to pay any 
part of the money it had so contracted to pay, and has 
never paid on said works of construction any sum what- 
ever. And soon after the completion of said works, and 
on or about the 25th day of January, 1890, the said 
Crete Improvement and Investment Company commenced 
an action against the said Willard Kent, the general 
scope and purport whereof was to require the removal of 
all works by him constructed, from the property of the 
Crete Improvement and Investment Company, alleging 
that no part of the construction of the said Willard Kent 
were of any value or service whatever; that the water 
mains were light and incapable of standing the requisite 
pessure; that the wells would not yield the required 
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amount of water; that the pump was incapable of deliv- 
ering from the wells to the reservoir a sufficient amount of 
water, and, in brief, that all and everything of the material 
and work was utterly worthless and valueless, but said 
charges made by the Crete Improvement and Investment 
Company were wholly scandalous and wholly untrue, and 
were made by the said company for the reason that it had 
no money or means from which it could pay the said Will- 
ard Kent for its construction. The said Willard Kent, to 
secure him from his expenditures, which amounted to more 
than $45,000 in actual cost, and for which the Crete Im- 
provement and Investment Company had agreed to pay the 
sum of $55,000, duly made and filed in the office of the reg- 
ister of deeds of the county of Saline, his mechanic’s lien 
claiming a lien upon said water-works and franchise, and 
upon the grounds upon which the reservoir and pump- 
house were located ; also one Shickle, Harrison & Howard 
Iron Company, who had furnished the iron for the con- 
struction of said water-works, filed their mechanic’s lien 
and brought suit of foreclosure thereon, and the same was 
pending upon such foreclosure. 

“During the pendency of said suits, and before the same 
or either of them were tried, on the 28th day of April, 
1890, there was negotiated as a compromise of the pending 
litigation, a sale of the franchise granted by the city of 
Crete to Johnston and Stevens as parties of the first part, 
and the relators as parties of the second part, a contract of 
sale of the said franchise granted by the city of Crete to 
the relators, a copy of which is hereto annexed, and thereby 
the relators became the equitable owners, subject to pay- 
ment of the purchase money of the said franchise, and of 
the grounds upon which the works were located. Since 
the making of said agreement the city of Crete has raised 
a question whether or not the franchise so granted by the 
city of Crete to Johnston and Stevens is valid, and refuses 
in any respect to recognize the same as valid or obligatory 
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upon said city, and in consequence thereof, the considera- 
tion for said franchise has not yet been paid, aud Johnston 
and Stevens, or the Crete Improvement and Investment 
Company, are the holders of the legal title to said franchise 
and grounds subject to claim for purchase money, and have 
been notified of the pendency of this proceedings. 

“On the completion of said works, the 9th day of No- 
vember, 1889, the said Willard Kent reported to ‘the 
mayor and council of the city of Crete the completion of 
said works, and requested a test to be made under the pro- 
visions of the ordinance, but they neglected and refused to 
do so. 

“On the 31st day of December, 1889, the mayor and 
council of the city of Crete extended the time for the com- 
pletion of said water-works, and their order in that re- 
spect is entered of record in the minutes of their journal, 
which is as follows: ‘In the matter of water-works, Messrs, 
Johnston and Stevens made explanatory remarks upon 
the tardiness of the completion of the system of water- 
works, showing that they were not the party at fault; the 
council was in favor of being lenient with Johnston and 
Stevens; they promised to have the water-works in good 
shape as soon as possible.’ 

“And afterward, and on the 9th day of January, 1890, 
the mayor and council extended the time for the comple- 
tion of said works to the 1st day of June, 1890, and the 
proceedings of the mayor and council in that regard are 
shown by their minutes to be as follows: ‘A resolution ex- 
tending to Johnston and Stevens the time for completion of 
the water-works to June 1, 1890, with same conditions as 
original contract except as to time, was introduced and 
passed by unanimous vote.’ 

“ But a test was made on the 13th day of November, 
1889, by J. S. Brown, city engineer of the city of Creie, 
and the certificate of said Brown, city engineer, to that 
effect, is hereto annexed, and the works were demonstrated 
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to comply in all respects with the ordinance, except in the 
reservoir lining before mentioned, at the instance of Will- 
ard Kent, but without the order or supervision’ of the 
mayor and council of said city, and again on the 7th day 
of April and 1st of June, 1890, the said Willard Kent 
made application to the mayor and council of the city of 
Crete for a test and inspection of said works, and the same 
has becn neglected and refused. Immediately upon the 
making of the contract for purchase of the franchise these 
relators entered upon the work in the restoration of the 
reservoir lining of the water-works, and the same was re- 
stored to comply in all respects with the requirements of 
said ordinance, and in and about the restoration of the 
reservoir lining and improvements of the reservoir, the 
relators expended and increased obligations to the amount 
of about $3,000, so that the construction of the works has 
cost about $48,000. 

‘From and after the 25th day of January, 1890, at 
their sole expense, the relators have kept the reservoir 
supplied with water and in constant and efficient condition 
for service. The reservoir being kept supplied with water 
except during the time the reservoir was being restored, 
and during that time the pumps were kept in constant 
service and ready for fire service at any moment, which 
service was continued and kept up without intermission 
during the work of restoring the reservoir lining, which 
occupied about five weeks’ time, during all of which time 
the pumps were kept in constant service, and service by 
direet pressure was maintained, 

“From the 25th day of January up to the present time 
there have occurred in the city of Crete four fires, three of 
which were of a serious character, and in eacli of said fires 
a volunteer fire department in the city of Crete, which fire 
department uses the hose and hose cart of the city of Crete, 
has used the city water-works for the extinguishment of 
said four fires, and have used it for practice and for sewer 
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flushing; but this has been done without any authority from 
the city of Crete, as it claims, Three of these fires oc- 
curred before the Ist of June, 1890, and the hydrants at 
the first fire were opened by Mr. Cornell, who was then in 
charge of the water-works as an employe of the relator. 

“These allegations as to the use of the water-works, as 
stated above, are set forth for the purpose of showing that 
the city of Crete and the citizens thereof have had the use 
and benefit of the water in the manner indicated, and not 
for the purpose of showing that the city of Crete has ac- 
cepted said works. 

“On the 2d day of June, 1890, the said Johnston & 
Stevens and the relators appeared before the mayor and 
council and urged upon them, as in duty bound, to make 
a test of said works, and the mayor and council were 
fully advised that the relators had a right to demand a test 
of the works. And thereafter, and on the 16th day of 
June, 1890, the mayor and council in regular session passed 
a resolution for the testing of said works in the words and 
figures following: ‘ Be it resolved, By the mayor and coun- 
cilmen of the city of Crete, Nebraska, that a public test of 
the water-works plant be made as soon as practicable, and 
that the mayor be instructed to procure a competent hy- 
draulic engineer of established reputation to snperintend said 
test and inspect the water-works plant for and on behalf of 
the city, and after such test and inspection, the engineer so 
procured shall submit to the council his report in writing.’ 
Which resolution the mayor and council rescinded the Ist 
day of July, 1890. But before test had been made in com- 
pliance with said resolution the said council rescinded the 
same and refused to make a test of the said works; and, as 
the relators are advised, the only pretext and reason where- 
fore the mayor and council pursued such an unwarrantable 
course, is that the city of Crete is a city of the second class, 
and at the time of the passage of said ordinance the gross as- 
sessed valueof all taxable property in the city of Crete in 
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1888 was the sum of $355,416, and its gross assessed valua- 
tion of property in 1890 is $285,175, and the mayor and 
council pretend that said ordinance is invalid because the as- 
sessed valuation of property is insufficient, so that a tax of 
seven mills upon the dollar would not raise the said amount 
of $3,000 hydrant rentals. And the defendants therefore 
claim and pretend that the said franchise is invalid and 
void, and that’ they cannot be required to make a test under 
said ordinance of said works. 

“And they further claim and pretend that the franchise 
is forfeited for the reason that said works were not com- 
pleted by the time limited in said ordinance, and that 
the said piece of water main upon Western avenue was 
not laid as required to be done in the plans accompanying 
said ordinance, although the mayor and council acquiesced 
in its being laid on Boswell avenue as before mentioned. 
And fora further pretense the mayor and council refuse to 
make an inspection of said works, to-wit, the mayor and 
council pretend that the 23,020 feet of pipe, provided in 
section 6 of said ordinance to be laid in the streets of said 
city, shall be construed to mean that 23,020 feet of cast iron 
pipe must be laid within the corporate limits of said city. 
But the relators show that at the time of the passage of 
said ordinance the lands lying east of said city were a sub- 
division, and were marked on the unofficial published 
maps of the city then in circulation, Daugherty’s addition 
to the city of Crete on the north side of Thirteenth street, 
and College Park addition to city of Crete on the south 
side of Thirteenth street. But in fact said additions had 
never been included within the city limits of the city of 
Crete, and have not been to this time, although the same 
were known on the maps and in the vicinity as addi- 
tions to the said city. And on the accompanying plan or 
map of the proposed system of water-works, the reservoir 
block was shown to be located, and the pipe-lines shown 
to be located along Thirteenth street to the eastward about 
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three fourths of a mile, and the said pipe was laid in all 
respects as shown on said plan, but the mayor and council 
claim and pretend that said pipe is not to be counted or 
included or measured in the 23,020 feet for the reason that 
it lies without the city boundary, and the foregoing are all 
the reasons given to the relators, wherefore the test should 
not be ordered and the work accepted in case they comply 
with said ordinance. 

“And a true photographic copy of said map or original 
plan, termed in said ordinance ‘the accompanying plan,’ is 
hereto annexed. 

“And the relator further shows that although said city 
of Crete has had all use and benefit of said system of water- 
works as provided in and by said ordinance since the 25th 
day of January, 1890, as aforesaid, yet said mayor and 
council not only refuse to test'and accept said works as in 
duty bound, but also omitted and refused to make in their 
annual appropriation bill any appropriation for the paying 
of hydrant rentals, or to levy said seven mills tax to raise 
and provide necessary money to pay the same. 

“Wherefore the relators are entirely without remedy, and 
pray the aid and intervention of the court that a peremp- 
tory writ of mandamus issue from this honorable court, 
directed to the mayor and council of the city of Crete, com- 
manding them, within a short day, to be fixed by the court, 
that they proceed under said ordinance 120 to make a test 
and inspection of said works, and if in the event the said 
works be found to comply with said ordinance, that they 
be commanded to pass a resolution and enter the same for- 
mally accepting the said works, And in event that in any 
minor respect not vital to the efficiency of the works as a 
whole, the same be found not to answer the tests required by 
the ordinance, that the relators may, after the defect be as- 
certained and shown, be permitted, within a reasonable time, 
to remedy the same and make the said works comply with 
said ordinance, and that in case such works on being tested 
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are found to comply with the requirements of said ordi- 
nance, that they proceed without delay to levy and collect 
a tax of seven mills on all property in the said city subject 
to taxation for the year 1890, to pay the hydrant rentals 
as they accrue, and for such other different or further relief 
as relator is entitled to, and costs.” 


The ordinance referred to is as follows: 


“An ordinance providing for the supplying of the city 
of Crete, Nebraska, and its inhabitants with water for 
public and private purposes, and granting to John R. 
Johnston and Geo. D. Stevens, of Crete, Nebraska, 
the franchise and license to construct and operate a 
system of water-works in the city of Crete, contract- 
ing with the said John R. Johnston and Geo. D. 
Stevens for the rental of fire hydrants for supplying 
the city of Crete, Nebraska, with water, and provid- 
ing the method of purchase of the same by said city. 
“Be it ordained by the mayor and city council of the city of 
Orete, Neb.: . 

“ Section 1. The privilege is hereby granted to John R. 
Johnston and Geo. D. Stevens, of Crete, Nebraska, their 
successors and assigns, for and during the term of twenty- 
five years, to erect, construct, maintain, and operate a sys- 
tem of water-works in the city of Crete, Neb. for supply- 
ing said city and the inhabitants thereof with water for 
public and private purposes. Wheresoever hereinafter the 
word grantees is used it is intended to apply to and mean 
John R. Johnston and Geo. D. Stevens, their successors 
and assigns. 

‘Sec. 2, The system of water-works shall consist or be 
composed of what is known as direct and reservoir press- 
ure. 

“Sec. 3. The water so to be supplied and furnished said 
city, and the inhabitants thereof, shall be taken from a well 
or system of wells of such size and depth as will furnish 
an ample supply of pure water for all purposes. 
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“Sec. 4. The grantees herein named shall provide a neat 
and substantial engine house of brick, with cut stone trim- 
wings, and slate or metal roof, of sufficient size for coal, 
voiler and pumping engine room. Said building shall be 
neatly furfished inside and out, and equipped with a suit- 
able engine or engines with a capacity of not less than one 
million gallons each twenty-four hours, or such other 
larger sized engine or engines as the demands of the city 
may in the future require, with steam boiler or boilers of 
sufficient size to ran said pumps to their full capacity, and 
to be well protected from severe weather. 

“ Sec. 5. The system is to be what is termed a reservoir 
system, with a distributing or supply reservoir having an 
altitude of not less than 155 feet above low water mark of 
the Blue river; such elevation being the height of the 
ground at the point at which the reservoir is located and 
as near as may be as located upon the accompanying plan. 
Such reservoir shall be substantially built with suitable 
puddled base and sides, and lined with substantial masonry 
or asphaltic preparation, and provided with all necessary 
gate valves, and drainage facilities for periodical cleaning. 
The capacity of such reservoir shall be of not less than 
1,000,000 gallons, and shall be so built as to be readily 
enlarged by additional chambers should such be necded in 
the future. 

“Sec. 6. The grantees shall furnish and lay in the 
streets of the city not less than 23,020 feet of cast iron 
pipe, and as much more as may be deemed necessary by 
them. The principal mains to be not less than 10 inches 
in diameter, and the laterals of 8, 6 and 4 inches, to fur- 
nish and connect the same to fifty 24 inch double fire hy- 
drants of the improved pattern with all the necessary 
valves, valve-boxes, and special castings required to com- 
plete the work. In case extensions are made to the orig- 
inal pipe system by the grantees and not ordercd by the 
city council, there shall be nothing in this ordinance to 
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compel said city to locate or accept hydrants on said ex- 
tensions, as hereinafter provided ; bnt said city shall have 
the power at any time to order hydrants placed on such 
extensions and shall pay for them the same as other hy- 
drants as hereinafter provided ; And provided further, Said 
city of Crete shall have the privilege of setting additional 
hydrants on the original pipe system as shown on the ac- 
companying plan, said city paying the expense of setting 
the same and the costs of the hydrants, and no hydrant 
rental shall at any time be charged for supplying the same 
with water for fire protection purposes. 

“Sec. 7. The grantees herein named shall furnish hy- 
drants and hydrant connection, which shall be sufficient in- 
size and capacity to supply two lines of 24-inch hose from 
the same hydrant. ‘The pipe and pipe lines shall be of 
sufficient strength to withstand a hydrostatic pressure of 
125 pounds to the square inch after being laid. Said pipe 
lines sliall be laid on the north side of streets running east 
and west, and on the east side of streets running north and 
south, and in all cases below the frost line ; and the said 
city agrees to make good any expense to which the grantees 
may be put if said city shall hereafter lower the grade of 
any streets where the grade is already established; and in 
case pipe lines shall be laid where no grade has been estab- 
lished and afterwards a grade shall be established which 
will necessitate the changing of said pipe line or lines, then 
said city agrees to make good to said grantees, their suc- 
cessofs or assigns, such expense as the changing of said 
pipe lines may occasion. 

“Sec. 8. In consideration of the benefits which will be 
derived by the city of Crete and the inhabitants thereof, 
from the construction and operation of said water-works, 
and in the further consideration of the water supply hereby 
secured for the public use, and as an inducement for the 
grantees to enter upon the construction and operation of 
said water-works, and in the further consideration of the 
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water supply hereby secured for the public use, and as an 
inducement for the grantees to enter upon the construc- 
tion of said water-works, the privilege hereby granted to 
and vested in John R. Johnston and Geo. D. Stevens, 
their successors or assigns, shall be and remain in full 
force and effect for and during the term of twenty-five 
years, subject to the right of purchase at the end of that 
time as hereinafter provided ; and for the same considera- 
tion and as the same inducement the city of Crete hereby 
rents of the grantees, for tle use hereinafter mentioned, the 
fifty hydrants hereinbefore provided for, and during the 
term of twenty-five years from the acceptance of said 
‘works. And the said city agrees to use the hydrants on 
said pipe line for the extinguishment of fires and flushing 
only, except as hereinafter provided, and to make good to 
the grantees any injury which may happen to them when 
used by any officer of its fire department in the line of his 
duty. And the city fire department shall have the right 
to use any of the hydrants twice in each month for drill 
practice, for a period not exceeding one hour at each drill ; 
and said city hereby agrees and promises to pay rent for 
the said fifty hydrants at the rate of $3,000 per annum for 
said term of twenty-five years, which rent the said city of 
Crete hereby promises to pay in semi-annual installments, 
on the first days of January and July of each and every 
year during the continuance of the privilege herein granted. 
The grantees shall constantly, day and night (except in 
case of unavoidable accident), keep all fire hydrants’ sup- 
plied with water for instaut service, and shall keep them in 
good order and efficiency. 

“Sec. 9. And the said city of Crete, Nebraska, may 
from time to time, by ordinance in that behalf enacted, 
during the term for which this privilege is granted by its 
council, require the grantees to make such extensions of 
the pipe system of said water-works, but as a consideration 
of such extensions the said city in such ordinance shall 
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order the erection of and shall locate fire hydrants, to be 
of the latest approved pattern, upon such extensions at the 
rate of not less than one hydrant to every 400 feet of pipe, 
and the said city shall pay an annual rental for all such 
additional hydrants at the rate of $50 each for the unex- 
pired term of twenty-five years from acceptance of said 
water-works, and payable, as hereinbefore provided, on the 
first days of January and July of each and every year; 
but nothing herein contained shall bind the city to pay 
rentals on any fire hydrants for a longer term than twenty- 
five years from acceptance of said water-works, unless it 
shall hereafter extend or renew the contract hereby made; 
and the city shall have the right, during the term of the 
rental of fire hydrants, to the free use of water for flushing 
public gutters and sewers for sanitary purposes, such flush- 
ing to be done by the fire marshal or other officer of said 
city, through a hose and fire nozzle, after reasonable notice 
to grantees; but there shall be no more than one’ fire hy- 
drant used at any one time for such purposes, and no one 
hydrant used to exceed thirty minutes per week; Provided, 
One hydrant may, if deemed necessary, be used in lieu of 
all others. And the said grantees shall furnish water free 
of charge during said term of twenty-five years for all 
city offices and public schools, and for such benevolent and 
charitable institutions as may from time to time be estab- 
lished in said city, and also for public parks, and for four 
public drinking fountains for man and beast, whenever 
such public drinking fountains shall have been located and 
erected by the mayor and council of said city with self- 
closing valves, the flow of each running not to exceed the 
rate of 100 gallons per hour, and for one public sprink- 
ling wagon. All pipe and pipe connections for the above 
_ to be at the expense of the authorities using the same. 
“Sec. 10. Said grantees shall furnish water to citizens 
residing along the line or contiguous to their line of mains, 
at all times after such water-works are completed and 
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ready for use, under such terms and regulations as shall be 
prescribed by the grantees, their successors or assigns, and 
as shall be approved by the city council, and said grantees 
may charge and collect, during the continuance of the privi- 
lege herein granted, a tariff of rates to consumers not to 
exceed the following prices: 


“WATER RATES ANNUALLY. 


Dwelling house, 5 rooms or less. .......0seseeeees s+22910 00 
Each additional room...........06 sbesidessessestssaiess 1 50 
Banks, including wash basin ........sccccssssceseseeees 10 00 
Bakeries, average.......scssecccsesccccvsscersccessesesssce 10 00 
Barber shops, one Chair.,.......sscsseccecscseseneccesees 10 00 
Each additional chair............eses0e jadSesegesaesieos 5 00 
Bath house, per tub (public)...........c.006 ssesseeeeees 10 OU 
Bath tub (private)....... dedadadeosadecsnsseesoedssedeseses 000 
Blacksmith shop, one fire............000 cevecceresreerse 5 OO 
Each additional fire .......s+sssssesserssererseesserereee 2 50 
Butcher shop......c0ssssseseeees soveecececeetceceseesseceee 10 00 
Billiard bar and drinking saloon.......... $15 00 to $30 00 


Breweries, distilleries, rectifiers, and malt houses, 
estimated at 100 gallons per barrel manufact- 


ured, per 1,000 gallons..........ssccesesseseeseserees $0 25 
Cigar manufactory......csccsscsercrsserseserecess ee 10 00 
Dray and team horses, each horse.......ssceesesesees 3 00 
Candy manufactories .......cssecccssssseeees $10 00 to $30 00 
Dyeing and scouring, including laun- 

ALICS...c0ccecsececeevecscrececsossscorcceses $15 00 to $40 00 
Eating saloons.......sccecscscsssceecssseeses $15 00 to $30 00 
Fountains flowing not exceeding 6 hours per day 

during season, 4 inch orifice.........scccecceeeeceeees $5 00 

aig INCH! OPIMCCricatesiavnntuduveaytoeesduanacersus 12 00 
FANCH: OLCE ss su deseacoedeegavanceiesneds veweren 25 00 
Py inch orifice............ceeeeeee otecsacesecacces 45 00 


‘Rates not included in the above may be fixed by the 
grantees, subject to approval by the city council. 
“Said grantees may make such rules and regulations 
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governing the service of water to consumers as may be 
proper aud expedient in that behalf, and may: force the ob- 
servance of the same, after they have been approved by 
the city council, by cutting off the supply of water or 
otherwise, and the said city, by its council, shall adopt 
ordinances protecting the grantees in the safe and unmo- 
lested enjoyment of the privileges hereby granted, and 
against injury to its property. The grantees shall keep 
the city of Crete harmless from any liability for damages 
on account of negligence of the grantees in using streets 
and public ways of said city in laying, taking up, and 
repairing mains, hydrants, or other structures or devices 
for the service of water, and the said grantees shall use 
proper barricades and lights while its trenches are open, and 
after nsing said streets and public ways, shall restore them 
with due diligence to as near as practicable their former 
condition, The hydrants, water mains, and pipes shall be 
substantially as shown on the accompanying plan, and the 
city council shall have the right to change the location of 
tnains, hydrants, and pipes from that shown on accompany- 
ing plan, provided said change shall be made before com- 
mencing work on altered lines, and that said change shall 
not increase the amount of any size pipe in the aggregate, 

“Sec. 11, At the expiration of twenty-five years the 
city of Crete shall have the option to purchase and own 
the said water-works and pipe system as a whole upon the 
following conditions, and the grantees, in accepting this or- 
dinance, expressly covenant to sell and convey to the city 
of Crete the said water-works and pipe system as a whole 
on the said conditions. ‘he said city, by a resolution of 
its mayor and council, shall determine to purchase and own 
the said water-works and shall serve a certified copy of 
such resolution on the grantees, their successors or assigns, 
at least six months before the time said privilege and 
franchise shall expire, by reason of the expiration of the 
time herein provided for, and in the event that the said 

40 
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city and the grantees shall be unable to agree upon the 
price, then said city shall have the right to have at once 
three disinterested appraisers appointed, one to be ap- 
pointed by the city council, one by the grantees, and the 
two thus selected shall choose a third person, who shall be 
i non-resident and non-taxpayer of the city of Crete and 
of Saline county, Nebraska, whereupon the three apprais- 
ers shall at once proceed to determine the value and price 
of said water-works and pipe line system, and they, or a 
majority of them, shall make a written award in duplicate 
und shall deliver one of such awards to the city clerk of 
said city and the other to the grantees, and the said city 
shall thereupon have the right then and there to exercise 
the option of purchasing or refusing to purchase the said 
works at the price fixed. If said city shall elect to pur- . 
chase, it shall give the grantees notice of such “election 
within thirty days from the delivery of such award to the 
city clerk, and it shall pay the purchase money within 
three months from the date of such election; but if it shall 
fail or refuse to purchase, it shall pay the necessary ex- 
penses incurred by the grantees about such awards. When 
such purchase is made by said city the franchise granted to 
said John R. Johnston and Geo. D. Stevens shall terminate. 

“Sec. 12. In the event the ‘grantees shall issue mort- 

gage bonds secured by mortgage or deed of trust upon the 
 water-works, together with the lands, machinery, pipes, out- 
fits, rights, privileges, and franchise, a sufficiency of the 
hydrant rentals payable by the city of Crete under this or- 
dinance, to discharge the interest upon such bonds as it will 
mature from time to time, shall from time to time be paid 
by the city of Crete to the trustee or trustees of such bonds 
to the extent of $3,000 per annum, when said hydrant rent- 
als are earned by the grantees and are payable by the said 
city, and such sums shall be so paid while interest on such 
bonds shall remain due and unpaid. And the city clerk 
is hereby authorized and instructed to sign a certificate on 
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the back of said bonds to that effect and to fix the seal of 
said city to such certificate, and payment so made to said 
trustee or trustees shall be made exclusively to pay interest 
upon said bonds so long as the same remains due and pay- 
able, and the amount remaining after the interest on said 
bonds shall have been discharged shall be paid over to 
said grantees; and in the event the city shall elect to pur- 
chase the works as herein provided for, the pay ment of such 
bonds, if any there be, shall be assumed by said city, and 
the face value of such bonds, with accrued interest, if any, 
shall be deducted from the purchase price of said works, 
provided that the rate of interest on said bonds shall not 
exceed six per cent per annum, and that the principal of 
said bonds, with accrued interest, if any, shall not exceed 
the purchiase price of said works, and that said bonds shall 
mature at the end of twenty-five years, for which this fran- 
chise is granted. 

“Sec. 13. The grantees shall commence active operations 
on said water-works within ten days from the passage of 
this ordinance and complete the same on or before Septem- 
ber 1, 1889, unless from causes beyond the control of said 
grantees, such as strikes, riots, failure of manufacturers to 
produce material, and railroads to deliver the same, in 
which event the time so lost shall be extended. Said 
grantees shall use all possible diligence to complete said 
works within the time specified. On the completion of 
said water-works in compliance with the requirements of 
this ordinance, the grantees shall successfully subject the 
entire pipe system and hydrants thereon, under the super- 
vision of the council of said city, to a pressure of 125 
pounds to the square inch; and shall also test the power 
and capacity of the said water-works, in which test they 
shall throw water through 150 feet of hose, attached to 
each hydrant with a one-inch nozzle, seventy-five feet high 
from four hydrants at the same time in the business dis- 
trict of the city; and also they shall throw at another ~ 
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time, through 200 feet of hose sixty-five feet high, at- 
tached to each hydrant with a one-inch nozzle, four effect- 
ive fire streams from four hydrants at the same time in 
the resident district of the city. In the said test two 
streams only shall be taken from one line. Upon the 
completion of said works, and the said tests having been 
made as aforesaid to the satisfaction of said council, the 
said city by its council agrees to accept such water-works 
forthwith, and from the date of such acceptance the hy- 
drant rentals hereinbefore provided for shall begin. 

“See. 14. This ordinance shall become binding upon the 
city of Crete in the event that the grantees shall within 
ten days from the passage and publication of this ordi- 
nance file with the city clerk of the city of Crete their 
written acceptance of the terms and conditions of this or- 
dinance, the same to be accompanied with a good and suf- 
ficient bond in the sum of $1,000, payable to the city of 
Crete, conditional for the faithful performance of this con- 
tract in time and manner as herein stated. Said acceptance 
shall constitute the contract and shall be the measure of 
the rights and liabilities of the city of Crete, and of the 
grantees, their successors, and assigns, during the exist- 
ence of the contract for hydrant rentals, The general tax 
annually assessed, levied, and collected upon all the taxa- 
ble property on the assessment roll of the city of Crete 
shall be sufficient, in addition to all the other purposes for 
which general tax is assessed, levied, and collected from 
time to time, to meet the payments for all hydrant rentals 
under this ordinance when they shall respectively be earned 
and payable during the existence of any contracts for hy- 
drant rentals, and a sufficiency of such general tax so col- 
lected shall be annually set apart in money and shall be 
kept as a separate fund, to be known as the water fund, 
and shall be irrevocably and exclusively devoted to the hy- 
drant rentals under this ordinance and shall not be other- 
wise employed. 
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“Sec. 15. In case of the refusal or neglect of the grantees, 
or their successors or assigns, to comply with the provisions 
and requirements of this ordinance to keep such system of 
_ water-works in good order and repair and fit for immediate 
and constant use, in accordance with the requirements of 
this ordinance, a reasonable time being given for repairs in 
case of accidents, all the rights, privileges, and immuni- 
ties granted by the said city of Crete shall be forfeited, 
and the said city of Crete shall thereby be and become 
vested with the ownership, possession, control, and man- 
agement of said water-works and property appertaining 
thereto or connected therewith, subject to the payment of a 
just compensation therefor, to be ascertained as herein pro- 
vided; Provided, That nothing shall be paid or allowed for 
unexpired franchise. 

“Sec. 16. All work done under this ordinance to be 
performed in a good and workmanlike manner, and all 
material furnished under this ordinance to be first class. 

“Sec. 17. The mayor and the city clerk of the city of 
Crete are hereby authorized and instructed, upon the accept- 
ance of this ordinance, to seal duplicate copies thereof with 
the seal of the city of Crete, and to sigu such copies as 
such contract in the name and inthe behalf of the city of 
Crete, aud to deliver one of the said copies so signed and 
sealed in behalf of the city of Crete to the grantees, and 
to accept the other in behalf of the said city, when signed 
and sealed by the said mayor and city clerk, and to cause 
such copies, together with such acceptance, to be properly 
authenticated in accordance with the law governing con- 
tracts for the sale of real estate, and to be recorded in the 
office of the county clerk of Saline county, Nebraska. 

“Sec, 18. All ordinances and parts of ordinances incon- 
sistent with this ordinance are hereby repealed, and this 
ordinance shall take effect and be in force from and after 
its passage, approval, and publication according to law. 
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“ Passed and approved this 8th day of September, 1888. 
“FE. D. Day, 
“Attest: Acting Mayor. 
“F. D. WiLiaMs, 
“ City Clerk.” 

A plat of the city and the lines of water mains accom- 
pany the petition. 

The Crete Improvement and Investment Company demur 
to the petition upon the grounds: First, that the relator has 
not legal capacity to sue, and second, that the petition does 
not state a cause of action in which the court has jurisdic- 
tion. 

The city of Crete and council thereof demur upon the 
grounds that facts stated in the petition are not sufficient 
to constitute a cause of action. 

Tf the allegations of the petition are true the relator has 
furnished a large portion of the means by which the water- 
works in question were constructed, and he seems to have 
more interest in the case than any one else, unless it be the 
city of Crete. It is also alleged that, being a large cred- 
itor, he has purchased the works, but the purchase has not 
been completed because the city of Crete refuses to perform 
its duty in the premises. If these allegations are true, they 
are sufficient to entitle the relator to invoke the aid of the 
court, and the first point in the demurrer is not well taken. 

Second—Subdivision XV, sec. 69, ch. 14, Comp. Stats., 
provides that each city and village may enact ordinances 
for the following purposes: “To establish, alter, and 
change the channels of water-courses, and to wall them and 
cover them over; to establish, make, and regulate wells, 
cisterns, windmills, aqueducts, and reservoirs of water, 
and to provide for filling the same. Secoid—To make 
contracts with and authorize any person, company, or cor- 
poration to erect and maintain a system of water-works 
and water supply, and to givesuch contractors the exclusive 
privilege for a term of twenty-five years; to lay down in 
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the streets and alleys of said city water mains and supply 
pipes, and to furnish water to such city or village and the 
residents thereof, and under such regulations as to price, 
supply, rent of water-meters, as the council or board of 
trustees may from time to time prescribe bv ordinance for 
the protection of the city, village, or people. The right 
to supervise and control such corporation, as above pro- 
vided, shall not be waived or set aside.” 

There is a provision that the amount levied for water- 
works, ‘or to pay for water furnished such city or village 
under contract, shall not exceed seven mills on the dollar’s 
valuation,” as shown by the assessment rolls, It seems to 
be contended by the defendants that because the assessed 
valuation of the city of Crete in the year 1888 was but 
$355,416, on which a seven-mill tax would produce but 
$2,487, therefore the entire ordinance, being in excess 
of the power of the city, is void. We think differently, 
however; the power is expressly conferred on the city to . 
enter into contract with “any person, company, or corpora- 
tion to erect and maintain a system of water-works and 
water supply,” etc. This power is not upon condition that 
the city shall rent a certain number of hydrants, nor, indeed, 
upon any. Ordinarily, a certain number of hydrants are 
rented for two purposes: First, as a means of protection 
of the property of the citizens from fire, and second, as a 
means of paying the heavy expenses incident to keeping 
the works in constant operation, and so reducing ‘the ex- 

"pense of water to householders, manufactories, ete. 

Had the provis un as to the rental of hydrants been en- 
tirely omitted from the ordinance, the ordinance, so far as 
appears, would have been valid, and an agreement to rent 
more hydrants than the assessed valuation of property in 
the city will justify, does not affect the validity of the con- 
tract for the water-works, although it will diminish the 
amount to be paid for the fifty hydrants to a sum not ex- 
ceeding seven mills on the assessed valuation. 
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Third—Section 5 of the ordinance requires the con- 
struction of a reservoir at an altitude not less than 155 feet 
above the Blue river “as near as may be located on the 
accompanying plan,” evidently referring to the plat now 
before us. Section 10 provides that hydrants, water-mains, 
and pipes shall be substantially as shown on the accompa- 
nying plan, and the city council shall have the right to 
change the location of mains, hydrants, pipes from that 
shown on the accompanying plan. It is very evident that 
the reservoir was intended to be located outside of the city 
limits, and in fact that it was necessary to do so to obtain 
the necessary elevation. 

The pipe necessary to reach from the city limits proper 
to this reservoir was a part of the system, and the city 
council had authority under the statute referred to, to grant 
a franchise which included the establishment of a reservoir 
outside of the city limits, and the reservoir and pipes lead- 
ing to and from the same are under the control and super- 

vision of the city council. (Sub. XV, sec. 69, ch., 14, Comp. 
Stats.) The evident purpose of this statute is to enable 
the mayor and council of a city to secure pure water for 
the residents of the city, and others nsing the same, so as to 
protect the health of each and all. The contract to lay 
23,020 feet of pipe in the streets of the city must be con- 
strued with reference to the amount required to reach the 
reservoir; that is, the company was to lay 23,020 feet of 
pipe of certain dimensions, and that amount of pipe has 
been laid substantially according to the plans accompanying ° 
the contract. 

It is admitted that about 400 feet of four-inch pipe on 
Illinois avenue, from Twentieth to Twenty-first street, was 
not laid, and the hydrant at Twenty-first was not set as 
provided in the ordinance, but instead thereof the same 
length and kind of pipe was laid on Boswell avenue from 
Thirteenth to Fourteenth street. This was done by direc- 
tion of Johnston, the president of the Crete Improvement 
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and Investment Company. No objection has ever been 
made by the city council to this change so far as appears. 
No property owner along the line of [linois avenue, nor 
elsewhere, now complains, nor does the change seem to have 
been detrimental to any one, and in view of that fact that 
hydrant, water-mains, and pipes shall be substantially as 
shown on the accompanying plan, thus indicating an inten- 
tion not to adhere strictly to such plan, we cannot say that 
it is a material variance. If, however, the defendants in 
their answer insist on a literal compliance with the terms of 
the contract in that regard, the relator must make the change, 

Upon the substantial completion of the works it became 
the duty of the mayor and council, according to the terms 
of the contract, to test the works, and if they are found then 
to comply with the terms of the contract, to ratify the 
same—in effect, accept the works on behalf of the city. 
This, upon various pretexts, they refuse to do. A city, 
like an individual, should act in good faith in carrying out 
its contracts. To construct water-works like those in this 
casé requires a considerable outlay of money. This, in 
the case at bar, seems to have been borrowed, and the 
lender and equitable owner asks the city to test the works, 
and if found to conform to the contract, to approve of the 
same, and relieve him from the heavy burden of maintain- 
ing the works while the city has the benefit of the same, 
and, in effect, if there are slight defects or slight variances 
from the terms of the contract, that the same may be cor- 
rected, and the works, if when corrected, are found to con- 
form to the terms of the contract, be accepted. This isa 
reasonable request, and it is the duty of the defendants to 
make the tests provided for. The petition states a cause of 
action and the demurrer to the same is overruled, and un- 
less an answer is filed in ten days setting forth facts con- 
stituting a defense, a peremptory writ will be issued as 
prayed. 

JUDGMENT ACCORDINGLY. 
THE other judges concur. 
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D. E. Buckiin ET AL. v. ConRAD STRICKLER. 
[FILED JULY 2, 1891.] 


1. Summons: SERVICE of summons, set forth in the record, held, to 
be sufficient to confer jurisdiction. 


2. ; TECHNICAL OBJECTIONS to the service of a summons 
must be specifically pointed out to justify the court in sustain- 
ing them. 

3. : A MoTIOoN To QuUASH a summons because of defects 


thereiu, or in serving the same, should be confined to the defects 
complained of. If it go further and pray for a dismissal of the 
case, itis a general appearance in the action, as it invokes the 
power of the court on @ question other than that relating to 
jurisdiction. 


Error to the district court for Hamilton county. Tried 
below before Norvau, J. 


E. J. Hainer (J. H. Smith with him), for plaintiffs in 
error, cited: Freeman v. Burks, 16 Neb., 328; Brown. 
Goodyear, 29 Id., 376; Crowell v. Galloway, 3 Id., 215; 
Gwynne, Sheriffs, 473-7; Stewart v. Stringer, 41 Mo., 
400; Knowles v. Lord, 4 Whart. [Pa.], 500; Slayton v. 
Chester, 4 Mass., 478; Messer v. Bailey, 31 N. H., 9; 
White River Bank v. Downers, 29 Vt., 332; Irons v. Key- 
stone Mfg: Co., 61 Ia., 406; Rowell v. Klein, 44 Ind., 290; 
Wade, Notice, secs, 1378, 1885; Johnson v, Jones, 2 Neb., 
133; Cheever v. Lane, 3 Cole [Ta.], 296. 


A, W. Agee, contra, cited: Aultman v. Steinman, 8 Neb., 
109; Cobbey v. Wright, 23 Id., 250; Owens v. Ranstead, 
22 Tll.,161; Wendell v. Mugridge, 19 N. H., 109; Waring 
v. McKinley, 62 Barb. [N. Y.], 612; Wheeler v. R. Co., 
24 Id., 414. 
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MaxwELL, J. 


This action was brought before a justice of the peace who, 
on the motion of the defendant, dismissed the action for 
want of jurisdiction, the costs being taxed to the plaintiffs. 
The case was taken on error to the district court, where 
the judgment as to costs was reversed and the judgment of 
dismissal affirmed. The transcript of ‘the justice is as fol- 
lows: 


Hamitron Country. 

“Tn justice court, before D. A. Scoville, justice of the 
peace in and for said county, January 3, 1888, plaintiff 
filed the following bill of particulars : 

“¢ The plaintiffs complain of the defendant for that, on or 
about the day of November, 1887, plaintiffs sold a 
farm, then owned by the defendant, in section 3, in town- 
ship 10, of range 6 west, for the sum of $5,800, to one F. 
M. Howard, for which services said defendant agreed and 
promised to pay plaintiffs a commission of two and one- 
half on the dollar on amount said farm was sold for, and 
plaintiffs allege that said services so rendered were reason- 
ably worth said amount. 

“¢Wherefore plaintiffs asks judgment against said de- 
fendant for the sum of $145, and costs of this action. 

“ey. H. Surra, 
“<« Attorney for Plaintiffs.’ 

“Summons issued of this date returnable January 14, 
1888, at 9 o’clock in the forenoon, and delivered to 8. B. 
Gebhart, constable, January 3, 1888; summons returned 
indorsed as follows: 

“<«SraTe OF NEBRASKA, \ss, 


HaMILTon County. 
“¢ Received this summons this 3d day of January, A. 


D. 1888. 


“State or NEBRASKA, ss 
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' “<T hereby certify that on the 3d day of January, A. 
D. 1888, I served the within writ of summons on the 
within named Conrad Strickler by delivering to him in 
person a true and certified copy of the same, with all the 
endorsements thereon. 


(CPEES 
Serving SUMMONS ....ccccscoscecscscsscecvereestseees e090 50 
Copy...sscere J ineedees ve peesav ene cladsenseeweenessmeteec coves 25 
Mileage .......... Weediees sda sveuodeesdedauscasaeesciasedegenen 10 
Total ...... Va divatewidscadevads waste’ sdeedadecewteece Wiens $0 85 


“<«S, B. GEBHART, 
“* Constable.’ 

“January 14, 1888, at 9 o’clock in the forenoon, this 
case was called. Plaintiff appeared in person and by 
counsel. : 

“Counsel for defendant appeared and made oral motion 
to dismiss this case for want of proper service, and in sup- 
port of said motion filed the following affidavit: 

“* Before D. A. Scoville, a justice of the peace within 
and for Aurora precinct, Hamilton county, Nebraska. 
«<(D, E. Buckirn, A. L. ae. 


Uv. 
CoNRAD STRICKLER. 


“<(SraTe OF NEBRASKA, gs 
HAMILTON CouNTY. : 


“Conrad Strickler, being first duly sworn, says he is 
the defendant in the above entitled cause, and that the pa- 
per hereto attached, marked ‘Exhibit A,’ and made:a part 
hereof, was handed to him by S. B. Gebhart on the 3d day 
of January, 1888, and that the same is in the exact condi- 
tion in which he received it, and that it is the only paper 
that has ever been delivered to him in the above entitled 
cause, and that no paper has ever been delivered to him or 
left with him or offered to him purporting to be a paper in 
the above entitled cause, and that no other service of sum- 
mons has been made on him in said canse. 

ConraD SrricKLER, 
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““«Subseribed in my presence and sworn to before me 
this 9th day of January, 1888. 

“«TSEAL. | W. R. GrayYBILL, 
“¢ Notary Public,’ 
“STATE OF oe 

Hamiuro& County. 

“To the sheriff or any constable of said county, greet- 
ing: 

“You are hereby commanded to summon Conrad Strick- 
ler to appear before me, D. A. Scoville, a justice of the 
peace in and for said county, at my office in Aurora pre- 
cinct, in said county, on the 14th day of January, A. D. 
1888, at 9 o’clock in the forenoon, to answer the action of 
D. E. Bucklin and A. L. Kennedy, for failure to pay a 
certain claim due for commission on sale of farm. You 
will make due return of this writ on the 14th day of Jan- 
uary, A. D. 1888. 

“Tn testimony whereof, I have hereunto set my hand 
this 38d day of January, A. D. 1888. 

“TD, A. ScovILLE, 
“ Justice of the Peace. 


“ Docket No. , page : 


“D, E. Bucky, A. L, KENNEDY 
v. 
ConraD STRICKLER. 

“ The plaintiff will take judgment for $145, with seven 
per cent interest from January 1, 1888, and $ attor- 
ney fees, and costs if the defendant fail to appear. 

“D. A. ScovILLE, 
“ Justice of the Peace. 


“And after hearing argument of counsel for plaintiff 
and defendant, motion of defendant is sustained and this 
case dismissed, and cost taxed to plaintiff, amounting to 
$2.25; to which ruling of the court plaintiff excepts. 

“D, A. SCovILLE, 
“ Justice of the Peace.” 
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Sec. 910 of the Code provides that “The style of the 
summons shall be: ‘The state of Nebraska, county,’ 
it shall be dated the day it is issued, and signed by the jus- 
tice issuing the same; be directed to the constable or sheriff 
of the proper county (except in case a person be deputed to 
serve it, in which case it shall be directed to*such person), 
must contain the names of the defendant or defendants, if 
known, and if unknown, givea description of him or them, 
and command the officer or person serving the same to sum- 
mon the defendant or defendants to appear before such jus- 
tice, at his office in county, at a time specified therein, 
and must describe the plaintiff’s cause of action in such gen- 
eral terms as to apprise the defendant of the nature of the 
claim against him. There shall be indorsed on the writ 
the amount for which the plaintiff will take judgment if 
the defendant fail to appear. If the defendant fail to ap- 
pear, judgment shall not be rendered for a larger amount 
and the costs. 

“Sec. 911. The summons must be returnable not more 
than twelve days from its date, and must, unless accom- 
panied with an order to arrest, be served at least three day's 

‘before the time of appearance, by delivering a copy of the 
summons with the endorsement thereon (certified by the 
constable or person serving the same to be a true copy) to 
the defendant, or leaving the same at his usual place of 
residence; Provided, That an acknowledgment on the back 
of the summons, or the voluntary appearance of a defendant, 
is equivalent to service.” 

It will be seen that there was a substantial compliance 
with these sections in this case. The law must receive a 
reasonable construction ; and where there las been a sub- 
stantial compliance with its provisions in the service of 
process, and it was served within the jurisdiction of the 
court, it is the duty of the defendant to appear and defend. 
Mere technical objections which tend to defeat rights, are 
not to be encouraged and should not be sustained unless 
specifically pointed out. 


Vor. 32] JANUARY TERM, 1891. 607 
Simms y, Bank of Alma, 


In addition to this, the motion is too broad. It is to 
dismiss the action. The most that could be done in any 
case, where the only objection is that the service is defective, 
is to quash the summons. In such case the appearance 
must be limited to that purpose, otherwise it is general. 
(Crowell v. Galloway, 3 Neb., 215; Porter v. C. & N. W. 
Ry., 1 Id., 14.) 

In no view of the case, therefore, can the judgment of 
the court below be sustained. The judgment of the dis- 
trict court-is reversed and also that of the justice, and the 
cause reinstated and remanded for further proceedings. 


REVERSED AND REMANDED. 
Coss, J., concurs. 


NorvAL, J., having presided at the trial in the court be- 
low, did not sit. 


B. M. SimMs er au. v. BANK oF ALMA, 


[FILED JULY 2, 1891. 


Negotiable Instruments: NoTz ror PRorpeRTY PURCHASED 
UNDER FORECLOSURE: SALE VACATED. One S., holding a 
second lien on mortgaged premises, purchased the property ata 
sale under the decree of foreclosure and paid the costs of the 
action, but failed to pay the purchase money. Afterwards, he, 
with others, executed a note to the bank of A. for the amount 
of the purchase money for the use of the sheriff and delivered 
the same to one F., to be held until a motion to set aside the 
sale should be determined. The motion was overruled and the 
sale confirmed, whereupon the sheriff took the note to the bank 
and obtained the money thereon. The sale was afterwards set 
aside on a petition thereafter filed. The bank had no interest 
in the foreclosure proceedings, but simply loaned the money. 
Held, That it was entitled to recover. 
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Error to the district court for Harlan county. Tried 
below before Gasin, J. 


J. G. Thompson, and Case & McNeny, for plaintiffs in 
error, cited: Burson v. Huntington, 21 Mich., 415; Hatha- 
way v. Payne, 34 N. Y.,105; Fay v. Richardson, 7 Pick. 
[Mass.], 91; Perry v. Patterson, 42 Am. Dee. [Tenn.], 424; 
Thomas v. Watkins, 16 Wis., 549*; Hunt v. Wier, 29 II1., 
88; Foy v. Blackstone, 31 Id., 538; Brown »v, Willis, 13 
O., 26; Kinne v. Ford, 52 Barb. [N. Y.], 194; Canfield v. 
Ives, 18 Pick. [Mass], 253; 1 Daniels, Neg. Inst., sec. 
67; Cotton v. Gregory, 10 Neb., 129; Dickinson v. Hall, 
14 Pick. [Mass.], 217; Horner v. Rowley, 51 Ia., 620; 
Maltz v. Fletcher, 18 N. W. Rep. [Mich.], 228; Cailin v. 
Birchard, 18 Mich, 422; Colman v. Post, 10 Id., 422. 


C. C. Flansburg contra, cited: Hansen v. Berthelson, 19 
Neb., 486; 2 Parsons, Notes and Bills, 508; Lane v. 
Sharp, 3 Scam. [Ill.], 572; Harlow v. Boswell, 15 IIl., 
57 ; Penny v. Graves, 12 Id., 288. 


MAXWELL, J. 


In January, 1887, the Bank of Stratton obtained a decree 
in the district court of Harlan county foreclosing a mort- 
gage upon certain real estate in that county. The plaintiff 
possessed a second lien on the mortgaged premises, and at 
the sale under the decree purchased the property and soon 
afterwards paid the sheriff the costs in the action, but did 
not pay the purchase money. After some delay the plaint- 
iff and others executed a note as follows: 

“$3350. AuMmA, NEB., October 15, 1888. 

“Thirty days after date, I, we, or either of us, for value 
received, promise to pay to the order of the Bank of Alma, 
of Alma, Neb., $350 at their banking house, with ten per 
cent interest thereon from until paid, and an attor- 
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ney’s fee of ten per cent additional if suit is brought upon 
this note. 


“ (Signed) B. M. Sraxins. 
“JoHn A. RANDALL. 
“S. H. Tavror. 
“A, R. ARBUCKLE. 
“JT, G. THompson. 
“Dawn. SULLIVAN.” 


The testimony shows that a motion was pending in the 
district court to vacate and set aside the sale, and that the 
note was placed in the hands of C. C. Flansburg, to be held 
by him until the motion was disposed of, when, if the mo- 
tion was overruled, it was to be delivered to the sheriff, 
who would thereby obtain from the bank the purchase 
money on the mortgage sale to the plaintiff’ The motion 
to set aside the sale was overruled, when the sheriff obtained 
the note and delivered it to the defendant, which seems to 
have paid the full amount named therein. Some time 
afterwards a petition to set aside the sale was filed and sus- 
tained, the grounds of which do not appear in this case, nor 
are they material in this action. The court below found 
the issues in favor of the defendant and rendered judgment 
accordingly. 

There is no conflict in the testimony except as to the con- 
ditions upon which Flansburg held the note. The plaint- 
iff contends that the note was delivered before the terms of 
the agreement had been complied with, while the testimony 
on the part of the defendant shows that before delivery 
there had been a full performance of the terms of the 
agreement. The clear weight of testimony sustains the 
defendant’s theory of the case. The plaintiff had purchased 
the property and was bound to pay for the same unless the 
sale was set aside. The motion was overruled and the sale 
confirmed. ‘This made his liability complete, and the fact 
that the sale was afterwards set aside on petition could not 
affect the defendant’s rights, as, so far as it appears, it had 

4] 
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nothing to do with the mortgage or mortgaged premises. 
It loaned its money to another to be applied on the sale, 
and the borrower is liable for the loan. There is no error 
in the record and the judgment is 


AFFIRMED. 


Tue other judges concur. 


A. B. Jounson v. Rosert Storie. 
[FILED JULY 2, 1891.] 


Infants: DIsAFFIRMING CONTRACTS AFTER MAJorRITY: REASON- 
ABLE TIME. An infant who had signed a note as surety dis- 
affirmed the contract a year and a half after coming of age. 
The court below found this was within a reasonable time. Held, 
That under the stipulation of facts in the case it did not appear 
that the judgment was erroneous, 


Error to the district court for Fillmore county. Tried 
below before Morris, J. 


F. B. Donisthorpe, for plaintiff in error, cited: Ward v. 
Laverty, 19 Neb., 429. 


Carson & Heltman, contra, cited: Brandt, Suretyship, 
p- 4, sec. 3, p. 8, sec. 7; Owen v. Long, 112 Mass., 403; 
Hinely v. Margaritz, 3 Pa. St., 428; Fetrow v. Wiseman, 
40 Ind., 148; Prout v. Wiley, 28 Mich., 164; 1 Parsons, 
Cont., 294, 324; Green v. Wilding, 59 Ja., 679; Williams 
v. Perkins, 21 Ark., 18; N. H. F. Ins. Co. v. Noyes, 32 N. 
H., 345; Taft v. Sargeant, 18 Barb. [N. Y.], 320; Boody 
v. McKenney, 23 Me., 517; Tyler v. Fleming, 35 N. W. 
Rep. [Mich.], 902; Conrad v. Lane, 26 Minn., 389; Bur- 
ley v. Russell, 10 N. H., 184; Gilson v. Spear, 38 Vt., 
311; Studwell v. Chapter, 54 N. Y., 249. 
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MAXWELL, J. 


This is an action upon a promissory note. The de- 
fense is infancy. The case was submitted to the court be- 
low on the following stipulation of facts : 


“Tt is hereby stipulated and agreed between the parties 
to the above entitled action, viz., the plaintiff, A. B. John- 
son, and the defendant, Robert Storie, that the following 
are the facts in the above case, and that the cause is sub- 
mitted to the court upon said stated facts. 

“1, That at the time the defendant Robert Storie 
signed the note upon which this action is brought he 
signed said note as surety only, for the defendant B. F. 
Brady. 

«2, That at the time said Robert Storie signed said note 
as surety for said Brady he was an infant under the age 
of twenty-one years. 

“3, That the said Robert Storie, at the time he signed 
said note, received no part of the consideration for which 
said note was given, nor did he receive any benefit from 
the same. 

“4, It is further agreed that at the time said note was 
executed it was made, executed, and delivered by said B. 
F. Brady to James Symes, with J. A. Storie as security on 
said note, and that the defendant, Robert Storie, did not 
sign said note when first delivered. 

“5. That about one week after the signing and delivery 
of said note, James Symes, the holder and payee of said 
note, desired to sell the same to the plaintiff, A. B. John- 
son. That plaintiff refused to take said note unless it was 
signed by defendant, Robert Storie. 

“6. That the said James Symes then procured the sig- 
nature of said Robert Storie as security to said note, and 
assigned the same to plaintiff before maturity thereof, and 
for a valuable consideration. 
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“7, That about eighteen months after said Robert Storie 
arrived at his majority, and before the commencement of 
this action, said Robert Storie, in a conversation with 
plaintiff’s attorney at Ohiowa, Nebraska, stated that when 
he signed said note he was a minor and signed the note as 
surety, and did not have to pay it; but that he would try 
to hire said B. F. Brady to work for him, and apply his 
wages on said note. And if said B. F. Brady would not 
consent that his wages should be applied to the payment of 
his note, then plaintiff could garnishee his (Brady’s) wages, 
and have them applied on said note. 

“8, That the defendants B. F. Brady and J. A. Storie 
are insolvent, and that the defendant Robert Storie is 
solvent and possessed of considerable property. 

“That after the said Robert Storie had arrived at his 
majority, and up to the time of said conversation with 
plaintiff’s attorney, as above stated, he never had any 
conversation with plaintiff in regard to the note, although 
he knew that she was the owner of the said note.” 

The court below found for the defendant and dismissed 
the action. The question presented for determination is, 
Did the defendant disaffirm the contract within a reason- 
able time after coming of age? In Ward v. Laverty, 19 
Neb., 429, where the party, three years after she reached 
her majority, sought to disaffirm a deed and claimed certain 
real estate previously conveyed by her, the court held 
that the disaffirmance was not within reasonable time and 
was unavailing. We are not prepared to say, however, 
that under the circumstances of this case, the defendant 
being a mere surety, that the disaffirmance was not within 
a reasonable time. ‘The judgment must therefore be 


AFFIRMED. 


THE other judges concur. 
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I. W. Bryant vy. ANNIE E. BARTON EP AL. 
[FILED JuLy 2, 1891.] 


1. Pleading: Action For BrEacH oF ConTRACT. In an action 
for breach of contract, the petition sets up the terms of the con- 
tract, avers performance on the part of the plantiffs of the 
conditions to be performed on their part, and alleges non-per- 
formance by the defendant of the stipulations on his part to be 
kept and performed. Held, Sufficient as against a demurrer. 


2. Evidence, held, sufficient to sustain the verdict. 


Error to the district court for Saunders county. Tried 
below before Post, J. 


S. H. Sornborger, for plaintiff in error, cited: Seely v. 
Hills, 44 Wis., 484; Hart v. Bludworth, 49 Ala., 218; 
Schenck v. Naylor, 2 Duer [N. Y.], 675; Whitehill v. 
Shickle, 43 Mo., 537, and cases; 2 Parsons, Cont., * 523, 
and notei; Britton v. Turner, 6 N. H., 481. 


T. B. Wilson and J. R. Gilkeson, contra, cited: Max- 
well, Pl. & Pr., 89; Brown v. Stebbins, 4 Hill [N. Y], 
154; Gulvidge v. Vanatta, 27 O. St., 367; Frost v. Knight, 
7 Exch. (Eng.J, 111, 114; Fox v. Kitton, 19 Ill, 519, 
533; Chamber of Commerce v. Sollitt, 43 Id,, 519, 523; 
Follansbee v. Adams, 86 Id., 13, 14; Grau v. Me Vicker, 
8 Biss. [U. §.], 18, 17; Howard v. Daly, 61 N. Y., 362, 
374; Ferris v. Spooner, 102 Id., 10; Cort v. Ry. Co., 17 
Q. B. [Eng.], 127, 148; Hosmer v. Wilson, 7 Mich., 294, 
304; McCormick v. Basal, 46 Ia., 235, 236; Dugan v. 
Anderson, 836 Md., 567, 584; Parker v. Russell, 133 
Mass., 74, 76. 


Norval, J. 


The defendants in error recovered a judgment in the 
court below, against the plaintiff in error, for the sum of 
$60, as damages for breach of contract. 
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At the commencement of the trial, in the district court, 
the defendant objected to the introduction of any testimony, 
for the reason that the facts set out in the petition do not 
constitute a cause of action; which objection was over- 
ruled and an exception taken. This ruling of the court is 
the first error assigned. 

The petition states, in effect, that on the 7th day of Oc- 
tober, 1885, the plaintiffs and defendant entered into a 
contract, by the terms of which the plaintiffs were to re- 
move from their home near Yutan, Saunders county, to 
the defendant’s farm near Ashland, and keep house for, 
board and lodge him, and do his washing during the fol- 
lowing winter, and that defendant stated that he wished 
and expected plaintiffs to reside with him and keep house 
for him as long as he should live; that in consideration 
thereof the defendant agreed to provide and pay for all 
the breadstuffs, fuel, and groceries necessary for the use of 
plaintiffs during said winter, and furnish sheds, stabling, 
pasture, and feed for two or more of plaintiffs’ cows; that 
the defendant promised and agreed to pay off nine certain 
promissory notes given and owing by the plaintiffs, which 
are particularly described in the petition. 

It is further alleged that, in pursuance of said contract,. 
the plaintiffs removed to defendant’s place and boarded 
and lodged him until December 8, 1885, and were at all 
times since ready and willing to perform all the conditions 
of said contract on their part to be performed, but that de- 
fendant has not kept his part of said contract, except that 
he has furnished a home for plaintiffs to reside in, paid off 
one of said notes, and furnished breadstuffs and groceries 
to plaintiffs np to December 8, 1885; that on the 9th day 
of December, 1885, defendant notified plaintiffs that he 
would not fulfill any of the other conditions of said con- 
tract on his part to be performed, and by reason of his 
said refusal plaintiffs were compelled to, and did, remove 
from said premises, and were compelled to, and did, pur- 
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chase necessary fuel, groceries, and breadstuffs for the use 
of plaintiffs and family since that time, and by reason of 
said defendant’s refusal and failure to perform the said 
contract in accordance with the terms and conditions 
thereof, the plaintiffs have been damaged in the sum of 
$1,000, and no part thereof has been paid. . 

We think the petition states a cause of action. It states 
’ with sufficient clearness the conditions of the contract each 
party was to perform, alleges performance on the part of 
the plaintiffs and that the defendant has not performed the 
conditions of the contract on his part, and that he notific ' 
the plaintiffs that he would not fulfill any of the stipula- 
tions of the contract on his part to be kept. While some 
of the allegations of the petition are indefinite, the pleading 
sets out the conditions of the contract broken by the de- 
fendant and avers non-performance. This was sufficient, 
as against the objection made on the trial to the introduc- 
tion of testimony, because the petition fails to state a cause 
of action. (Maxwell’s Pleading and Practice, 89; Brown 
v. Stebbins, 4 Hill [N. Y.], 154; Gutridge v. Vanatta, 270. 
St., 367.) Ifa more definite statement was desired, the ob- 
jection should have been taken by motion at the proper 
time. 

It is claimed that the agreement was terminable at any 
time, at the option of either party. We do not think so. It 
sufficiently appears from the averments of the petition that 
the contract was to continue in force and be binding upon 
the parties during the winter of 1885 and 1886. Of course 
the averment that ‘the defendant wished and expected the 
plaintiffs to reside with him, and keep house for him as 
long as he should live,” did not have the effect to extend 
the time, nor make the agreement terminable at the option 
of either party. It is not an allegation of fact and is 
wholly immaterial. 

Is the verdict sustained by the evidence? The plaintiff 
in error does not contend that the contract and breach 
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thereof were not proved substantially as alleged, but insists 
that the plaintiffs below have sustained no damages. ‘The 
proof shows that the expenses incurred by the Bartons in 
moving to Bryant’s farm and removing back to the place 
they had left were from $60 to $90. The trial court, by 
the sixth instruction, limited the plaintiffs’ recovery to 
these expenses, which, under the evidence and issues made 
by the pleadings, was more favorable to the plaintiff in 
error than he was entitled to; but of that defendants in 
error are not here complaining. Shortly after the parties 
had entered upon the performance of the contract the 
plaintiff in error, without any legal excuse, repudiates the 
contract and refuses any longer to be bound by it. Hon- 
esty and fair dealing requires that the Bartons should at 
least be reimbursed for the reasonable costs and expenses 
incurred for moving. The contract was exceedingly fav- 
orable to the plaintiffs. By its terms the defendant, to 
compensate the plaintiffs for their services in boarding, 
lodging, and washing for him, promised to pay off certain 
notes outstanding against the plaintiffs, aggregating $378.35, 
in addition to furnishing all the fuel, groceries, and pro- 
visions. But one of these notes, amounting to $22.20, was 
’ paid by Bryant. The evidence shows that the damages 
sustained exceeded the sum assessed by the jury. 

True, the defendant furnished fuel, provisions, etc., ac- 
cording to the contract during the short period he boarded 
with the plaintiffs, yet, so far as the evidence shows, he was 
fully compensated forall outlays by the value of the plaint- 
iffs’ services in boarding, lodging, and washing for him. 
The evidence sustains the verdict, and the plaintiff in error 
has no just cause to complain of the charge of the court. 

The judgmeut is 

AFFIRMED. 


THE other judges concur. 


CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. 


SEPTEMBER TERM, A. D. 1891. 


PRESENT: 


How. AMASA COBB, Cuier Justics. 
“ SAMUEL MAXWELL, | Jupezs. 
“ TT. L. NORVAL, 


ABIJAH RICHARDSON, APPELLANT, Vv. MARIA STONE 
ET AL., APPELLEES. 


[FILED SEPTEMBER 15, 1891.] 


1. Usury: Bona Fipe Purcnase: Evipence. In the foreclosure 
by A. R. of a mortgage of real estate tosecure notes given by 
M.S. for usurious interest on a loan of $1,000 from B. M., the 
defense was usury, and a denial of the purchase for value before 
maturity, and without notice. The plaintiff introduced astipu- 
lation in evidence that “the mortgagor’s husband, if present as 
a witness, would testify that the entire considerations of the 
note and mortgage were given for usurious interest to secure the 
loan from B. M., and that such statement may be used iu evi- 
dence on the trial.’? No contradictory evidence was offered. 
Held, That the admission of this evidence was not reversible 
error, on appeal, and that the burden of proof of purchase before 
maturity without notice of usury, was on the plaintiff. 

: Evi lence examined, and found to sustain the de- 


fense that the plaintiff was not a bona fide holder. 
(617% 


2. 
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REHEARING of case reported 28 Neb., 137. 


L. C. Chapman, for appellant, cited, in addition to cases ~ 
cited at former hearing: Frederick v. Ballard, 16 Neb., 
559; Treleaven v. Dizon, 119 Ill., 551; Flaherty v. Me- 
Cormick, 123 Id., 525; Mechanics’ Bank v. Townsend, 29° 
Barb. [N. Y.], 569. 


S. P. Davidson, and A. M. Appelget, contra, cited, in ad- 
dition to former citations: Bennett v. Rogers, 12 Neb., 384; 
Holland v. Griffith, 13 Id., 474; Fager v. State, 22 Id., 
332; Dutcher v. State, 16 Id., 31; R.Co.v. Wiebe, 25 Id., 
643; Millard v. Foster, 24 Id., 213. 


Coss, Cu. J. 


The appellant alleged that on July 16, 1872, the ap- 
pellees Maria Stone and B. F. Stone made their five prom- 
issory notes for $70, each payable to the order of P. D. 
Cheney, in one, two, three, four, and five years after date, 
with twelve per cent interest from maturity ; that on the 
same day the appellees executed to Cheney a mortgage on 
the northwest quarter of section 4, and northeast quarter 
of section 5, township 4, range 9, in Johnson county, in 
this state, to secure the notes; the first four of the notes 
were paid; that due July 16, 1877, remained unpaid; that 
before its maturity it was indorsed by Cheney to the ap- 
pellant; that S. P. Davidson claims an interest in the land. 
Prayer is for foreclosure. Appellees B. I. Stone and 
Davidson answered in a motion to quash the summons and 
service, which was overruled. 

Maria Stone answered, denying that appellant was the 
bona fide owner of the note, or that he purchased it in the 
usual course of business before due, and without notice. 
She set up that the consideration for the five seventy-dollar 
notes and mortgage, was a usurious interest of a loan of 
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$1,000, from Cheney and B. Murray, Jr., at seventeen per 
cent; that the loan was obtained by her husband; that 
she received no consideration; that the land is her separate 
estate and the mortgage is void; that she has since con- 
veyed the land to Davidson and Thomas Appelget, with 
the agreement to make defense against the note and mort- 
gage; that by the terms of the mortgage the whole debt 
was due if default was made of thirty days in the payment 
of any one of the notes; that default was made on the 
four-year note after thirty days, and more than ten years 
prior to the suit, which is barred by the statute of limita- 
tion. The reply to this answer denied all the allegations. 

On November 13, 1888, the issues were tried in the 
district court of Johnson county, without a jury, on the 
following stipulation : (Verbatim) “It is admitted that if 
the witness B. F. Stone were present he would testify in 
this case that the entire consideration for which the note and 
mortgage was given, was for usurious interest on a loan of 
money obtained from one Byron Murray, Jr., and that the 
statement of what this witness would swear to may be 
used as evidence on the trial in this case. It is further 
agreed that the notes and mortgage set out in plaintiff’s 
petition were made as there set out, and that they are true 
and correct.” 

The plaintiff offered in evidence a copy of the note at- 
tached to the petition, marked Exhibit A, and of the mort- 
gage marked B. 

“EXHIBIT A. 
“$70. Troumsen, NEBRASKA, July 16, 1872. 

“Five years after date, for value received, I promise to 
pay to the order of P. D. Cheney, seventy dollars, at bank 
in Tecumseh, without interest, and twelve per cent per 
annum after maturity as liquidated damages for non-pay- 
ment whien due. Marta Srone. 

“B. F. Stone. 

“Tndorsed: P. D. CHENey. 
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“ EXHIBIT B. 


“The mortgage is in the usual form; it describes the five 
notes of $70 each, as dated July 16, 1872, due in 1, 2, 3, 
4, and 5 years after date, describes the land and binds it 
for payment of the notes. It stipulates that if any one of 
the herein described notes remain unpaid for thirty days 
after maturity, this entire debt, all said notes, principal and 
interest, shall become immediately due and payable, and this 
mortgage may then be foreclosed. In case of foreclosure 
an attorney’s fee of ten dollars shall be paid by defendants, 
and decree shall be entered therefor. 

“Tt recites that this mortgage is subject to a mortgage 
given to B. Murray Jr., to secure $500.” 


The plaintiff’s deposition, taken April 9, 1888, was read 
as follows: 


“Tam the plaintiff; am sixty years of age; I am en- 
gaged in buying notes, mortgages and other securities; do 
not know any of the defendants; am owner of the note 
and mortgage on which this suit is based; I purchased 
them from P. D. Cheney in May, 1876; I purchased two 
notes of $70 each; I paid $125 for the two notes secured 
by the mortgage; the mortgage stated that it was a second 
mortgage, being subject to a mortgage given to B. Murray, 
Jr.. for $500. Cheney told me the notes were given for a 
debt which Stone owed him; Cheney did not tell me the 
notes were given for a loan of money or for a commission 
for procuring a loan of money; I never heard that such 
was the consideration for the notes until I learned it from 
the answer of Maria Stone, which I obtained from my at- 
torney, L. C. Chapman. There was with the notes and 
mortgages, when I purchased them, a document called a 
declaration of no set-off, which I have and here produce 
and hand to the notary public, to be attached to this de- 
position as a part of the same, which is done, aud it is 
marked Exhibit A. I believed the statements made in 
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said declaration were true, and I bought the notes and 
mortgage relying upon the representations contained in it. 
I had been in Johnson county and was familiar with the 
land and its value. The mortgage covered 320 acres 
twelve miles west of Tecumseli, and I knew the security 
to be good notwithstanding the prior mortgage of $500. I 
had no knowledge or information concerning the original 
consideration for the notes except what Cheney told me, 
which I have stated above in full.” 

“Exuipir A, ATTACHED TO Deposition oF A. RicH- 

ARDSON. 
“ Declaration of No Set-off to Mortgage. 

‘Know all men by these presents, that we, B. F. Stone 
and Maria Stone, did on July 16, 1872, execute to P. D. 
Cheney five promisory notes for $350, also a mortgage of 
same date, securing said note, on N. W. 34, N. E.4 5, 4,9; 
and whereas, we are informed that the mortgagee is about to 
assign said notes and mortgage, therefore we, for the as- 
surance and protection of any assignee who may at any 
time become the holder of said notes, or any of them, do 
hereby certify, acknowledge, and declare that we have no 
defense, set-off, or claim whatever in law or equity to make 
against said notes and mortgage, and we hereby consent to 
any assignment that may be made. 

“Maria STONE, 


“B. F. Srone. 


“Tn presence of 
“B, F. PERKIns.” 


It was admitted by the plaintiff that Davidson owned 
the land, one-half by quitclaim deed, the other half by 
deed of warranty. It was admitted by Davidson that 
his warranty deed was from Appelget, who was one of the 
grantees in the quitclaim deed with Davidson. 

B. F. Stone, sworn for defendant: “Iam the husband of 
Maria Stone, the defendant; I was present when the pa- 
pers connected with the land of which this was part were 
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signed. The notes and mortgages were all signed at same 
time. No declaration of any set-off was signed after the 
notes and mortgage were signed, nothing of the kind to 
my knowledge; it was signed at same time with notes and 
mortgage. There were no $70 notes outstanding in 1876 
or since against Mrs. Stone, except those involved in this 
suit. ‘There was not, to my knowledge, any $140 notes 
outstanding against her. If there had I think I should 
have known it.” 

On cross-examination, testified that his wife had never 
given notes of any description without his being present. 

The defendant demanded the production of the original 
mortgage and note. The plaintiff admitted having the 
note, but alleged that the mortgage was lost. 

L. C. Chapman, sworn for defendant: “I had the mort- 
gage sued on when I brought this suit; at your request, 
Judge Davidson, I looked for the mortgage and could not 
find it; I looked for it where I supposed it was, and where 
I supposed I could put my hand on it at any time, but did 
not find it; I have now in my possession the note named 
in the petition, which I now produce; the figuring in pen- 
cil on back of note is mine.” 

Defendant offers in evidence the original note, copy of 
which is attached, marked Defendant’s Exhibit A., viz.: 


“$370. TEcUMSEH, NEBRASKA, July 16, 1872, 
‘Five years after date, for value received, I proniise to 
pay to the order of P. D. Cheney seventy dollars, at bank 
in Tecumseh, without interest, with twelve per cent per 
annum after maturity as liquidated damages for non-pay- 
ment when due. Marra STONE, 
“B. F. Stone. 


*Indorsed on back: P, D. CHENEY.” 
Witness continues, Q. 18: “I cannot produce the mort- 


gage as it is lost. I don’t remember that the mortgage 
had on it any indorsements of the notary who took the 


Vow. 32] SEPTEMBER TERM, 1891. 623 


Richardson vy. Stone. 


deposition in Davis v. Stone. I received this note and 
mortgage direct from the plaintiff. If the original mort- 
gage could be found I would produce it in a moment; I 
have done my best to find the original mortgage and can- 
not find it; I would find it if I could, but I cannot find it.” 

T. Appelget was sworn for defendant, and testified that 
he was practicing law in 1878, and was attorney for the de- 
fendant in the United States court, W. G. Davis v. Maria 
Stone; that there were two cases; Warren was attorney 
for both Davis and Cheney, and got leave to withdraw 
Cheney’s case and consolidate it with that of Davis, I 
remember the statement he made to the court that he had 
misunderstood Cheney; that the notes all belonged to 
Davis, and that Cheney did not own any of them. I re- 
member there was a deposition of E. F. Warren to the ef- 
fect explaining how he came to make the mistake. I think 
I saw what purported to be the original notes and mort- 
gage. I can scarcely tell whether I think I saw this note; 
whether it was tle same note; it has been some seven, 
eight, or nine years ago. I cannot say whether the end of 
the note was clipped off at that time as my attention was 
not called to that fact. 

On cross-examination, stated: “No, sir, I do not swear 
that I saw this identical note; as to that identical note lam 
not positive; it is my impression it is the same note.” 

8. P. Davidson, sworn for defendant: ‘“ I was associated 
with Appelget as attorney for defendant in Davis v. Maria 
Stone; I remember the case was brought upon $1,000 
note; there was either a second suit by Cheney, or else it 
was a cross-petition in which Cheney claimed to be the 
owner, At any rate it resulted in the filing of this kind 
of a bill, a copy of which has been offered in evidence. I 
saw what purported to be the original notes and mortgage 
on file in the case attached to the deposition, I think, of 
E. F. Warren.” 


On cross-examination, said: “I can only state this, that 
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what purported to be the original notes and the mortgage 
I saw on file, I can only say that the note I saw and the 
mortgage I saw were what purported to be the original 
notes and mortgage covering this land. I am well satisfied 
that the notes were in the handwriting of P. D. Cheney, 
and the written portion of this note is in his handwriting, 
and that is Mrs. Stone’s signature. I know that if that 
note had been clipped off in this manner that I or anybody . 
else would have noticed it at that time.” , 

Defendant’s Exhibit C, copy of amended bill filed May 
14, 1878, in United States circuit court in Wm. G. Davis 
v. Maria Stone and B. F. Stone, alleges that Stone executed 
mortgage on land in controversy to secure $1,600 and ten 
per cent interest therein described; that said Stone also ex- 
ecuted mortgage to P. D. Cheney five notes for $70 each, 
and executed mortgage on land in controversy to secure 
same; that all said notes and mortgages were dated July 
16, 1872. Alleges that the five $70 notes were assigned 
by Cheney to Davis. 

The court below found for the defendants and entered 
judgment for costs. 

On an appeal to this court, at the September term, 1889, 
the judgment of the district court was affirmed, 28 Neb., 
137; 44 N. W. R., 105. 

Subsequently a rehearing was had on the application of 
the appellant on the grounds : 

First—The incompetency of the evidence admitted to 
establish the usury set up by appellee. 

Second—By their release of defense, appellees are es- 
topped from setting up usury. 

Third—The appellant cannot be prejudiced by any pro- 
ceedings in the United States court, of Davis v. Stone. 

It was stipulated on the trial, as appears of record, “that 
if the witness B. F. Stone were present, he would testify 
that the entire consideration for which the note and mort- 
gage were given was for usurious interest on a loan of 
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money from Byron Murray, Jr., and that the statement of 
what this witness would swear to may be used as evidence 
on the trial of the case.” No evidence was offered contra, 
but as the stipulation provided that “It is further agreed 
that the notes and mortgage set out in the petition were 
made as there set out, and are true and correct,” it became 
the privilege of the appellant to introduce this agreement 
as evidence, which he did. On this question the court 
said in its opinion: “ While it is true that had the witness 
been called to prove the fact of usury, and objection been 
made to the method of proof, he would have been required 
to state the facts from which conclusions could have been 
drawn ; but no objection was offered to the stipulation upon 
that ground. It was accepted as proof of the fact of 
usury. No effort was made to prove differently, and it 
must now be accepted as true.” 

It was held in Bennett v. Rogers, 12 Neb., 384, that 
“where proof, as well as pleading, is of a doubtful as well 
as equivocal character, it must be construed least favorable 
to the party offering it;” and in Holland v. Griffith, 13 Neb., 
474, that “a paper clearly inadmissible under the pleading 
having been put in evidence by the plaintiff, he was bound 
by its provisions.” 

It has been repeatedly held, where doubtful testimony 
was allowed to go to the jury without objection, and an ad- 
verse ruling without exception, the error was not subject 
to review in this court. (Dutcher v. State, 16 -Neb., 31; 
Fager v. State, 22 Id., 332.) “Nor can error be predi- 
eated upon evidence introduced upon evidence without 
objection.” (R. R. Co. v. Wiebe, 25 Neb., 543.) 

The evidence complained of having been offered by the 
plaintiff, without contradictory testimony, is an admission 
of usury as the consideration of the note and mortgage 
sued upon; and added to the fact of the introduction of the 
stipulation by the party complaining, it contains the agree- 
42 ; 
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ment that it shall be used in evidence, which precludes the 
appellant from urging reversible error in this court. 

As to the second grounds of reversal we find no proof 
of the execution of the release of defenses to the cause of 
action. There is evidence tending to prove that it was not 
signed at the time nor immediately after the notes and 
mortgage were executed. The burden of proof was there- 
fore upon the plaintiff to establish the relinquishment, as 
its simple presence, with the notes and mortgage, was not 
proof of its execution by the parties. A rule of law to be 
regarded in this instance is that the release, if signed and 
delivered with the notes and mortgage, instead of working 
an estoppel is sufficient to excite suspicion and put a pur- 
chaser on such an inquiry as to lead to the discovery of 
the usury. (1 Dan., Neg. Insts., 862; Jaqua v. Montgom- 
ery, 33 Ind., 46.) , 

As to third grounds, testimony was admissible to contra- 
dict that of the plaintiff’s purchase and ownership of the 
note and mortgage, and his ignorance of the usurious con- 
sideration. For this purpose, the bill exhibited by Davis 
v. Stone, in the United States circuit court, on May 14, 
1878, for the collection of the same note and mortgage 
now sued on, according to the weight of evidence in the 
case, was strongly presumptive against the plaintiff’s testi- 
mony. It appeared from the bill to have been the same 
note and mortgage; and, while the mortgage was not pro- 
duced, the note was, but in such a trimmed and torn condi- 
tion as to corroborate the fact of another and different 
ownership. The court held, therefore, that the burden of 
proof was upon the appellant to show that he was an in- 
nocent purchaser for value, before maturity, and without 
notice of usury, which he had signally failed to do. 

The former opinion of the court is adhered to. 


JUDGMENT ACCORDINGLY, 


THE other judges concur, 
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Spooner R, Howe, APPELLANT, v. GILT ‘EpGE 
Mre. Co. ET AL., APPELLEE. 


(FILED SEPTEMBER 15, 1891.] 


1. Judgment by Confession. Under secs. 433 and 436 of the 
Civil Code, judgments by confession can only be entered by the 
debtor personally with the assent of the creditor; or by an at- 
torney who shall, at the time of making the confession, produce 
the warrant of attorney for making the same, the original or a 
copy to be filed with the clerk of the court in which judgment 
is entered. 


Held, That a sale upon execution issued on judgment 
confessed in a county court, not in compliance with the provis- 
ions of the statute, was void. 


AppEAL from the district court for Platte county 
Heard below before Post, J. 


O. A. Abbott, and Sullivan & Reeder, for plaintiff in error, 
cited; White v. Crow, 17 Fed. Rep. [Col.], 102; Chamber- 
lin v. Mining Co., 20 Mo., 96; U. P. R. Co. v. McCarty, 
8 Kan., 126; Gregory v. Ford, 14 Cal., 144; Dunn v. 
Haines, 17 Neb., 563; Crowell v. Galloway, 3 Id., 220; 
Warren v. Dick, 17 Id.. 241; Fee v. Iron Co., 13 O. St., 
563; Cohen v. Trowbridge, 6 Kan., 385; Burdett v. Cor- 
gan, 26 Id., 102. 


M. Whitmoyer, and I. L. Albert, contra, cited: Spear 
v. Carter, 1 Mich., 19; Beach v. Botsford, 40 Am. Dec. 
[Mich.], 45; Reynolds v. Stansbury, 20 O., 344; Galpin 
v. Page, 18 Wall. [U. S.], 350; Palmer v. Oakley, 2 
Doug. [Mich.], 433; Reed v. Reed, 19 8. Car., 548 ; Starr 
v. Hall, 87 N. Car., 381; Masterson v. Le Clair, 4 Minn., 
163; Stocking v. Hanson, 28 N. W. Rep. [Minn.], 507; 
Brown v. McKay, 16 Ind., 484; Rice v. Hulbert, 25 N. W. 
Rep. [Ia.], 897 ; Wright v. Sweet, 10 Neb., 190; Mansfield 
v. Gregory, 11 Id., 298; Gregory v. Tingley, 18 Id., 322. 
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Coss, Cu. J. 


This appeal was brought to reverse the final order of the 
district court of August 11, 1890, setting aside the sale to 
Leander Gerard, the purchaser of the north half of block 
6, in Highland Park addition to the city of Columbus, 
levied upon and sold, on August 4, 1890, by the sheriff, 
under two executions at law issued out of said court upon 
two judgments for the sum of $700 each, in favor of 
Spooner R. Howell, plaintiff, against The Gilt Edge Manu- 
facturing Company, defendant. 

The Columbus State Bank and Leander Gerard ap- 
peared on August 8, and by their petitions to the court 
objected to the confirmation of the sale on the grounds: 


1. That the land was mortgaged to the bank to secure 
$4,303.71 April 21, 1890, recorded June 10 following, and 
due and unsatisfied. 

2. That at the time of the levy of the executions, the 
judgment debtor owned personal property of the value of 
$1,500,-then upon the premises, subject to levy and sale. 

3. That the judgments were void, not having been ren- 
dered against a private corporation in accordance with law. 

4, That C. A. Woosley, who confessed the judgments 
against the defendant corporation, was not such an author- 
ized manager as to render his acts valid. 

5. That there was no confession of indebtedness, or of 
judgment, upon which to render judgments by the court 
against the defendant corporation; that if the. sale is con- 
firmed, the proceeds would be applied on the judgments, 
and the bank would be deprived of its first mortgage lien. 

The purchaser objected to the confirmation on the grounds 
that the court was without jurisdiction to render the judg- 
ments upon which the executions were issued and the sale 
to him made; that the prior incumbrance of the Columbus 
State Bank, of record in the county clerk’s office, was er- 
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roneously omitted to be certified to the sheriff prior to the 
sale, and was not deducied from the appraised value of the 
property, and still constitutes a lien which, in the case of 
confirmation, he will be compelled to satisfy, in order to 
protect such title as he may take under the sale. : 

Upon the plaintiff’s motion to confirm the sale, and upon 
the counter motion of the purchaser to vacate it, as well as 
upon the objections of the bank to the confirmation, there 
was a hearing upon evidence submitted to the court, and 
the court found for the purchaser upon the first objection 
offered, and against him on the second objection presented. 
The motion of the plaintiff was overruled, and the sale 
was vacated aud set aside, and the purchaser released from 
the sale, and from his purchase of the real estate set forth. 
To all of which the plaintiff excepted. 

It appears plainly that the court was well advised in 
overruling the motion toconfirm this sale. Ifa purchaser 
can derive no title under a judicial sale he is entitled to be 
relieved of it, if the purchase be clouded with circum- 
stances of legal misapprehension. It is certain that, if, as 
the court found, the judgments upon which the executions — 
were issued were rendered without jurisdiction, and without 
due process of law, the sale under the writs was void, and 
the purchaser took no title to the property. 

An examination of the record discloses that the plaintiff 
appeared in the county court, presented two petitions 
against the defendant, and asked for judgment. There was 
no process, but C. A. Woosley, as manager, entered an ap- 
pearance, waived summons, and confessed judgment against 
the defendant for the amounts claimed. The defendant 
being acorporation, under the laws of this state, there could 
be no personal appearance for the confession of judgment. 

The statutes provide that “Any person indebted, or 
against whom a cause of action exists, may personally ap- 
pear * * * and, with the assent of the creditor 
* * * confess judgment therefor.” (Sec. 433, Civil 
Cade.) 
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“ Every attorney who shall confess judgment in any case 
shall, at the time of making such confession, produce the 
warrant of attorney for making the same to the court be- 
fore which he makes the confession, and the original, or a 
copy of the warrant, shall be filed with the clerk of the 
court in which the judgment shall be entered.” (Sec. 436, 
Civil Code). 

The record fails to show that judgment was confessed by 
an authorized agent of the defendant, by an attorney in fact 
or by an attorney having any legal warrant for the proced- 
ure. It shows that no warrant of attorney, required by the 
statute, was produced; that the provisions of the statute 
were ignored, and the judgments rendered on the confession 
of a “general manager,” without the authority required 
by Jaw. 

The court derived its jurisdiction to enter judgment 
wholly from the statute, and the confession of judgment, to 
possess judicial force, must show that the statute was com- 
plied with. Not having been complied with, the judgment 
is a nullity. The consent of a defendant would not render 
a void judgment valid. (40 Am. Decis., 45; 1 Mich., 19.) 

The object of the statute prescribing the confession of 
judgments was undoubtedly to avoid the chance of fraud 
and to render certain the proceedings on which final process 
should issue. The statute should therefore be strictly con- 
strued and should be followed without any departure from 
its provisions. Such provisions differ in the various states. 
The argument of the counsel for the appellant, and the ex- 
amples cited by him, can only serve as advice and prece- 
dents so far as such statutes agree with our own. And while 
it is admitted that judgments are not, asa rule, open to 
collateral attack, if merely voidable, we think a void pro- 
ceeding, devoid of the forms of law, is subject to be set 
aside whenever the rights of parties require its true char- 
acter to be shown. 

The judgments, in this instance, are those of an inferior 
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court without the legal presumptions in its favor, and every 
fact essential to jurisdiction, ought to appear affirmatively of 
record. (20 O., 344; 18 Wall., 304; 2 Doug. [Mich.], 47.) 

In the case of the Sioux City & Pacific Ry. v. Washing- 
ton County, 3 Neb., 41, it was held that when the acts of 
officers who exercise judicial functions limited by statute are 
questioned, they must not only show that they acted within 
the authority granted, but it must also appear that they had 
jurisdiction, (5 Neb., 255; 7 Id., 28; 2 Wis., 144; 29 
Id., 428.) 

Counsel admits that the jurisdiction of the county does 
not affirmatively appear. For that reason the court in 
Beach v. Botsford, 40 Am. Dee. [Mich.], 45, said: “ The jus- 
tice derives his authority to enter judgment wholly from the 
statute, and the confession of judgment should show that 
the statute was complied with. It is not shown from the 
entry of the judgment that the confession was written and 
signed in the presence of the justice or of one or more 
competent witnesses. The statute not having been com- 
plicd with, the judgment is a nullity.” 

This would seem to be the reason and the light of the 
law of the present case: that the judgments were void, not 
competent of final process for their collection, and that the 
sale on execution was properly set aside. The order of 
the district court is 


AFFIRMED, 


TuE other judges concur. 
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Isaac A. Hini v. Ros H. Pacer, 
[FILED SEPTEMBER 15, 1891.] 


1. Taxes: PERSONALTY: WHEN LIEN ATTACHES. Taxes assessed 
under section 139, chapter 77, Comp. Stats., held, a lien on all 
personal property of the taxpayer from the delivery of the tax 
books to the collector and his demand for payment without re- 
gard to the property assessed. 


2. 


: SALE WiTHovT NoTicE. Personal property sold 
and transferred without notice of taxes due prior to warrant and 
levy, and without evidence of the statutory requirements creating 
the lien, held, not subject to sale for prior taxes against vendor. 


Error to the district court for Kearney county. Tried 
below before GasLin, J. 


St. Clair & McPheely, for plaintiff in error, cited: 
Worthen Collector v. Quinn, 12 8. W. Rep. [Ark.], 156. 


Godfrey & Godfrey, contra, cited: Binkert v. R. Co., 
98 Ill., 218; Ream v. Stone, 102 Id., 359; Kirkwood v. 
Magill, 6 Kan., 540. 


Coss, Ca. J. 


The plaintiff below replevied of the plaintiff in error the 
following goods and chattels: 
Eleven pairs Walker boots, at $1.75.............. . $19 75 


Twelve pairs Blucker shoes, at $1.75........ eerevee 21 00 
Ten pairs Nelson & Son, at $3.60........... sereesee 36 00 
Eleven pairs Nelson & Son, at $2.20............08. 24 20 


Of the value of one hundred dollars and ninety- 

AVG:CODUS..i53 sce ceiese cseiieecedssarddvecdeesessieseecs @LO00 99 
alleging that he wrongfully and unlawfully detained the 
same for eighteen days, to his damage $ , and that the 
same were not taken in execution, or any order, or judg- 
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ment against the plaintiff, or for the payment of any tax, 
fine, or amercement assessed against him, or by virtue of 
any order of delivery issued under the chapter of the Code 
of Civil Procedure for the replevin of property, or on any 
other mesne or final process issued against him; praying 
judgment for the return of the property, or for the value, 
and damages for the detention of the property. 

The defendant answered, admitting the plaintiff’s alle- 
gations, and setting up that he took the property by virtue 
of a tax warrant issued by the treasurer of Lincoln town- 
ship, of said county, for the collection of taxes duly levied 
on the property, and other personal property, of Peter P. 
Swanson, That at the time of the levy, and after the tax 
books for said township were received by the treasurer, the 
property was owned by and in possession of Swanson, and 
was subject to levy and seizure, as exemplified by a copy 
of the warrant. That on April 23, 1889, Swanson sold 
the property to the plaintiff, for value, and he was in pos- 
session at the time the tax warrant was levied. 


“WARRANT, 

“To the sheriff of Kearney county: Whereas taxes to 
the amount of $64.52, for 1888, against Peter P. Swanson, 
with interest at 10 per cent per annum, from February 1, 
1889, are due to Kearney county, and unpaid, you are 
commanded to collect the same with the penalties and costs, 
as provided by law, out of the goods and chattels of Swan- 
son, and pay the same to the treasurer of said county, and 
to return this writ within thirty days with the manner you 
have executed the same. 

“Witness my hand this 25th April, 1889. 

“W. F. CuHis.er, 
“Township Treasurer, Lincoln Township, School District 
No. 10, Kearney County, Nebr.” 


The plaintiff replied that the property was a part of a 
stock of goods of a shoe store in Minden, Nebraska, held 
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for sale by Swanson; that there was no proof that the 
property in controversy was owned by him at the time of 
the levy of the tax, and the plaintiff denied the same. 

The issue was submitted to the court without a jury on 
the stipulation: 

1. That on April 1, 1888, to Apri] 1, 1889, Swarison 
was the owner and in possession of the following part of thie 
goods and chattels in controversy : 


Eleven pairs Walker boots, at $1.75..... ...cseseseee $19 75 
Ten pairs Nelson & Son’s boots, at $3.60 ......... 386 00 
Eleven pairs Nelson & Son’s boots, at $2.20 ...... 24 20 

$79 95 


And of the following from April 1, 1889, to April 
23, 1889, twelve pairs Blucker shoes, at $1.75, 21 00 


$100 95 

2. That the tax assessed against Swanson for 1888, 
(still unpaid) was $64. 

3. That on April 23, 1889, the plaintiff purchased all of 
the goods replevied without actual notice of the lien for 
taxes. 

4, On April 25, 1889, the tax warrant was issued and 
levy made by defendant on the property and possession 
taken by defendant. 

5. The value of the property is stated by the plaintiff. 

The court fonnd the right of property, and the right of 
pos-ession thereto, in the plaintiff, with judgment of one 
cent damages for the wrongful detention thereof, and costs 
of suit. 

The defendant’s motion for a new trial having been over- 
ruled, the following error is assigned for review: 

1. The judgment is contrary to law, and to the evidence. 

Section 139 of chapter 77 (Comp. Stat., 701) provides 
that “Taxes assessed upon personal property shall be a lien 
upon the personal property of the person assessed, from and 
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after the time the tax books are received by the collector.” 
By the provisions of section 89 of the same revenue 
law, “* * * Jn counties under township organization, 
the town collector shall, as soon as he receives the tax 
books, call at least once, on the person taxed, at his place 
of residence, or business, if in town, city, or village, and 
shall demand payment of the taxes charged to him on his 
property. And if any person shall neglect and refuse, after 
being called upon by the town collector, until after the first 
day of January next after such taxes become due, the treas- 
urer, or his deputy, or the sheriff of the county, when di- 
rected by distress warrant issued by the treasurer, is directed 
to levy and coHect the same, together with the penalty and 
costs, by distress and sale of personal property belonging to 
such person in the manner provided by law for the levy 
and sale on execution.” 

While sec. 89 of the law requires the town collector, as 
soon as he receives the tax book, to call at least once on the 
taxpayer at his place of residence or business, if in town, 
city, or village, and demand payment of the taxes charged 
to him on his property, it does not appear from any evi- 
dence in the case, the date of the receipt of the tax books, 
or that any demand was made for payment as required. 

Section 95 of the law, entitled “Collections—how made,” 
also provides that the taxpayer shall be called upon at 
least once at his place of residence or business, if in the 
town, city, or village of the collector, and demand shall 
be made for the payment of the taxes charged to him on 
his property. It does appear, from the evidence, that the 
goods in controversy, distrained for the taxes of Swanson 
on April 25, 1889, were the property of the defendant in 
error on the 23d of April previous, without actual notice 
of the tax lien. The warrant is dated on April 25, and 
the levy followed. It was a warrant to collect the taxes 
with penalties and costs, as provided by law, out of the 
goods and chattels of Swanson. The question presented 
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is that of the continuous tax lien against the goods of 
Swanson, after sale and transfer to other parties without 
notice and before levy. 

Counsel for plaintiff in error contend in their brief that 
“the goods replevied were seized by the plaintiff in error 
under the command of said tax warrant, and said warrant 
issued under sec. 139, chap. 77, Statutes of Nebraska. 
There is no controversy between the parties about the facts, 
the same being either admitted by the pleadings or covered 
by stipulation; but we claim on behalf of the plaintiff in 
error, who in this case represents the commonwealth in 
the attempt to collect the revenue levied for the support of 
the several branches of local government, that the lien es- 
tablished by said section 139 is a continuing lien, and is 
not lost by a sale and delivery to the purchaser of the 
property, valued and assessed, for local and state taxes, In 
other words, that notwithstanding the goods were sold and 
delivered by Swanson before the levy and seizure on the 
tax warrant, stil] they were and are liable by virtue of the 
lien created by the statute.” There is no authority cited 
for this construction of the.statute in this state. 

In the case of Binkert v. Wabash Railway Co., 98 Ill., 
206, it was held, that under section 254, of the Revised 
Statutes of that state, of 1874, “the taxes assessed upon 
personal property shall be a lien upon the personal prop- 
erty of the person assessed from and after the tax books are 
received by the collector.” The lien given for the personal 
tax has no reference to the property originally assessed, but 
is a lien that attaches to all the personal property of the 
taxpayer, without regard to whether it was previously as- 
sessed or not. The words of the section negative the con- 
struction that the lien follows the assessed property, or 
that it creates any lien upon such property, unless it be- 
longs to the tax debtor at the time of the receipt of the tax 
book by the collector. Had the legislature intended oth- 
erwise it would have provided a lien upon the property 
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assessed, and not, as in this case, upon the property of the 
person assessed. When the tax books come to the collect- 
or’s hands, the personal taxes at once, and not before, just 
like an execution, become a lien upon all the personal 
property of the tax debtor without regard to what he may 
have owned when the assessment was made.” Section 139 
of our revenue law is in the words of section 254 of the 
Illinois statute, under which this decision was given. 
There is no proof submitted as to the delivery of the tax 
books to the collector, the origin and date of the tax 
lien, or of notice to the tax debtor and demand of payment. 
We therefore find that there is no sufficient evidence of a 
tax lien upon the property sold for taxes and replevied by 
the defendant in error; that the tax warrant was issued 
against the property of Swanson, and not against that of 
the defendant in error, which was wrongfully levied upon 
by the plaintiff in error. The judgment of the district 
court is 


AFFIRMED. 


THE other judges concur, 


Tsaac A. HILL ET AL. V. ISABELLA FOUSE, 
(FrLep SEPTEMBER 15, 1891.] 


1. Husband and Wife: Conveyancrs BETWEEN. A contract 
in good faith, between husband and wife, involving the use of her 
separate estate, received from parents, and not with the intent 
to hinder, delay, or defraud her husband’s creditors, will not be 
deemed to be fraudulent from the fact that subsequently the 
husband became involved in debt, and was insolvent. (11 Neb.,: 
245.) 


: Bona Fiprs: BURDEN OF PRooF. In such trans- 
actions, the same principles are to be applied as between strangers; 
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but where the effect is to deprive the husband’s creditors of an 
opportunity to subject his property to the payment of their 
claims, the circumstances of such transaction will be regarded 
with suspicion, and proof of their bona fides, will be required. 
(19 Neb., 511.) 


Error to the district court for Kearney county. Tried 
below before GASLIN, J. 


J. L. McPheely, for plaintiffs in error. 
George B. France, and A. H. Burnett, contra. 
Coss, Cu. J. 


The plaintiff, in the court below, on April 29, 1889, re- 
covered a judgment, on the verdict of a jury, against the 
plaintiffs in error, for the sum of $403.76, and costs, which 
this action is brought to review on error. The petition 
in the court below alleged : 

“ First—That on the 13th day of January, 1887, and for 
a long time prior thereto, the plaintiff was the owner, and 
in possession of the following described goods and chattels, 
to-wit: One frame store building 18x52 feet, and 10-foot 
ceilings, with patent iron shelving therein, counters and 
other property therein, which said building was erected on 
Jot No. 12, block 29, in the town of Minden, Kearney 
county, Nebraska, and was of the value of $1,000, and the 
plaintiff was also entitled to the rents and profits of the 
said building for the year prior to the 13th day of Janu- 
ary, 1887, which was of the value of $400. 

“‘Second—On the day aforesaid, and for a year prior 
thereto, the defendants obtained possession of goods and 
chattels, and wrongfully and unlawfully converted them to 
their own use, to the damage of plaintiff in the sum of 
$1,500. 

“Wherefore the plaintiff asks judgment for the sum of 
$1,500, together with interest thereon at the rate of 7 per 
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cent from the 13th day of January, 1887, and for costs of 
suit.” 


The defendants answered : 


“First—Denied that plaintiff was the owner or had any 
interest in the chattels described in petition ; denied that 
she was at any time entitled to the rent thereof, and denied 
that defendants wrongfully obtained possession of said 
goods and chattels, and wrongfully and unlawfully con- 
verted the same to their own use. 

“ Second—That one John KE. Fouse (husband of de- 
fendant in error), on or about the day of , 1885, 
finding himself in failing circumstances, he then occupying 
said building as a store, turned over to his creditors all his 
stock of merchandise and said building; that out of the 
proceeds of the sales of said merchandise purchased from 
Z. T. Lindsay & Co., and others, his creditors, paid me- 
chanics’ and other liens to the amount of $357.40. That 
said Z. T. Lindsay & Co., on the 8th day of June, 1886, 
obtained in the county court of Kearney county, Nebraska, 
judgment against said John E. Fouse, and caused a tran- 
script of the same to be filed in the district court of said 
county. 

“Execution issued January 13, 1887, thereon, and de. 
livered to Isaac A. Hill, defendant, sheriff of said county. 
That on the same day said sheriff levied on said chattels 
as the property of said John E. Fouse, under and by 
virtue of said execution, and after duly appraising the 
same and advertising the sale of same for more than thirty 
days, sold said building to Joel Hull, one of the defend- 
ants, for the sum of $300; that said creditors paid certain 
ground rent and other liens against said building, and that 
plaintiff (defendant in error) had due notice of the said 
levy and sale of said sheriff, and did not then, or until the 
commencement of this suit, claim any interest in said build- 
ing; that said John E, Fouse purchased said building and 
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paid for part of same out of the proceeds of the sale of 
the said goods purchased from said creditors.” 

Plaintiff replied denying all allegations of new matter 
set up in the answer. 

Upon verdict being returned for defendant in error, the 
plaintiff in error, on the 30th day of April, 1889, at said 
term of court, filed a motion to set aside the verdict and 
for a new trial, alleging: 

First—The damages are excessive, appearing to have 
been given under the influence of passion or prejudice. 

Second—The verdict is not sustained by sufficient evi- 
dence. 

Third—The verdict is contrary to law. 

Fourth—Errors of law occurring at the trial duly ex- 
cepted to. 

Fifth—The court erred in admitting in evidence the 
certain receipt marked Exhibit “C.” 

Sixth—The court erred in admitting in evidence the re- 
ceipt marked Exhibit “ D.” 

Seventh—The court erred in admitting in evidence the 
receipt marked Exhibit “ E.” 

Eighth—The court erred in admitting in evidence the 
receipt marked Exhibit “F.” 

Ninth—The court erred in admitting in evidence the 
certain letter marked Exhibit “G.” 

Tenth—The court erred in admitting in evidence the 
paper purporting to bea blank bill of sale marked Exhibit 
$6 H.” . 
Eleventh—The court erred in admitting in evidence bill 
of sale marked Exhibit “ B.” 

Twelfth—The verdict is contrary to instruction No. 1 
offered by defendants and given by the court. 

Thirteenth—The court erred in refusing and in not giv- 
ing instruction No, 2 offered by defendants. 

Fourteenth—The court erred in giving instructions Nos. 


1 and 2 offered by plaintiff. 
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Fifteenth—For that the verdict is contrary to the in- 
structions given by the court. 

Sixteenth—The court erred in giving instructions herein, 
to-wit, the same given on its own motion. 

Seventeenth—The court erred in rejecting letter-book 
copy of certain letter marked Exhibit “I.” 

Said motion was by the court overruled on the 1st day of 
May at said term, and judgment entered for plaintiff. 

The question tried in the court below was that of the 
ownership of the storehouse in the town of Minden, levied 
on and sold as the property of the plaintiff’s husband by the 
sheriff, defendant Hill, to defendant Hull, the agent for 
creditors. The plaintiff claimed the property as her sep- 
arate estate. She testified, on the trial, that she now re- 
sided in York county, and formerly for twenty years in 
the southwestern part of Seward county, living there, with 
her husband and her nine children, up to May, 1885, aud 
removed thence to Minden; that prior to coming here she 
had property in her own right, consisting of horses, cattle, 
bees, and sheep on her husband’s farm, some of which was 
sold in April, 1885, two wecks before removing here. That 
she received the money from her parents, $1,000, in two 
different amounts, with which she purchased her stock; 
the last sum seven years ago, which was given to her hus- 
band to buy the stock which was left on the farm when 
they removed to Minden, and which was subsequently sold 
when they agreed to put up the building in controversy. 
Her agreement with her husband was to sell the stock and 
put the money in the building, the title to remain in her. 

By the court: Did you build the building, or buy it af- 
ter it was put up? 

A. Part of it was built and put on the lot, and the rest 
we built to it. 

The plaintiff further testified that she put over $900 into 
the building; the proposition to her was that she could have 
the building for the proceeds of the sale of the stock, and 

43 
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she agreed to take it; that it was not completed until Jan- 
uary, but was occupied before completed; there were shelv- 
ing and tables in the store-room as a part of her $900. 

Anna Fouse, aged twenty, and Bashia Fouse, aged nine- 
teen, daughters of the plaintiff, corroborated the plaintiff’s 
testimony of her ownership and sale of her property. 

Albert Chatterton, aged: thirty-one, had known the 
plaintiff and her property, as testified to, for fifteen years, 
and corroborated the preceding evidence. The cross-exam- 
ination of these witnesses discovered nothing to discredit 
their testimony. 

T. C. Evans testified that he had resided in Minden five 
years; was acquainted with plaintiff, and her husband when 
he was here, and the business he was in, and with the build- 
ing in dispute; that part of it was moved by Jolin Fouse 
in October, 1885, to the present leased lot, and subsequently 
the front section was built on by Fouse, and was occupied 
by witness in charge of a stock of clothing belonging to 
Fouse, but then being sold, under mortgage, by creditors for 
debt. The building was rented from the plaintiff at $35 per 
month, from January, 1886, for fifteen months, while wit- 
ness was there selling the goods for the creditors, who paid 
rent to the plaintiff. 

Rush and Clark testified that they were carpenters and 
builders in Minden, and knew the value of the building 
in question to be about $500 in January, 1887. The shelv- 
ing of the store-room was proved to have been valued at 
$50. 

Other testimony was given tending to show the owner- 
ship of the plaintiff, her payment of liens, and bills for 
construction, and her receipt of rents from the agent 
Evans. These are the exhibits objected to, from B to H 
inclusive. The objections to this evidence, we think, were 
properly overruled by the court, as it tended to show all 
the incidents of the plaintiff’s title and ownership of a sep- 
arate property, without prejudice to the defendants. ‘Their 


VoL. 32] SEPTEMBER TERM, 1891. 643 


Hill y. Fouse. 


possession was to be justified under execution asa levy and 
sale of property which was, at the time, the property of 
the judgmeut debtor. This allegation is not set up by 
either defendant, but that “the sheriff levied upon said 
chattels as the property of John E. Fouse,” possibly, 
avoiding affirmative proof of ownership, which was then 
to be left to the jury, without direct proof by the defend- 
ants. 

There does not apppear to have been any element in 
the trial to have provoked the passion or prejudice of the 
jury. There was a conflict of testimony upon the mate- 
rial point of ownership. Taking that of the plaintiff, 
and her witnesses, we think it clear that there is sufficient 
to sustain the verdict. Taking that of the defendants, and 
their witnesses, doubts would be cast upon it. In this con- 
flict, and upon these doubts, it is the province of the jury 
to decide. Their decision ought not to be molested, ex- 
cept upon the most substantial grounds of error. In the 
first twelve assignments of the plaintiff’s errors we find 
none, and they are overruled. 

On the trial, the court first charged the jury that, “To 
find for the plaintiff, they must be well satisfied that, at 
the time of the sale of the building on execution, and tak- 
ing it by defendants, she was the owner of it. If you 
find the plaintiff’s money, intrusted to her husband—if she 
intrusted some to him-—did not go to pay for the building, 
but, with her knowledge and consent, went to the payment 
for goods or other property, and that she gave her hus- 
band general credit therefor, and that it was not their 
agreement and understanding that her money should go to 
the payment of the building, you will find for the defend- 
ants. In other words, if, at the sale of the building under 
execution, and taking of it by the defendants, it was the 
property of the plaintiff, you will find for her, assessing its 
value from the evidence, at the time the same was taken, 
and seven per cent from that time to the first day of this 
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court. But if you find from the evidence that the build- 
ing at the time of taking the same was not the property 
of the plaintiff, you will find for the defendants.” 

At the request of defendants the jury was further in- 
structed “That all transactions between husband and wife, 
in relation to property, by which creditors are prevented 
from collecting their just dues, will be scrutinized closely, 
and it must be established that such transactions were in 
good faith; therefore, in this case, between the wife and 
the creditors of her husband, there is a presumption 
against her which she must overcome by affirmative proof, 
provided you find the debt, on which judgment was recov- 
ered, execution was issued, levy and sale were made of the 
building in question, was contracted prior to the plaintiff’s 
alleged ownership of the building.” 

These instructions would seem to be sufficient. They 
are plain to the understanding, explicit to the issues, and 
impartial to the parties. 

Tt has heretofore been held, by this court, that a contract 
in good faith between husband and wife, involving the use 
of her separate estate, received from parents, or inherited, 
and not with the intent to hinder, delay, or defraud her 
husband’s creditors, will not be deemed to be fraudulent, 
from the fact that subsequently the husband became in- 
volved in debt and was insolvent. (11 Neb., 245.) That 
is the plaintiff’s claim represented in the court’s instruc- 
tion. 

On the other hand, it has also been held that in the 
transactions between husband and wife, involving her sep- 
arate estate, inherited from her father, the same principles 
are to be applied as between strangers; but where the 
effect of the transaction is to deprive the husband’s cred- 
itors of an opportunity to subject his property to the pay- 
ment of their claims, the circumstances of such transaction 
will be viewed with suspicion, and proof of their bona fides 
will be required. (19 Neb., 511.) This doctrine was plainly 
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instructed for the defendants. It is believed to have been 
sufficient. Other instructions, given, offered, or rejected, 
were but works of supererogation, not tending to congruity, 
but without prejudice to either party. 

The errors are overruled, and-the judgment of the dis- 
trict court is 


AFFIRMED. 


THE other judges concur, | 


J. 8. GRABLE, TRUSTEE, Vv. GERMAN Ins. Co. 
[FILED SEPTEMBER 15, 1891. } 


Fire Insurance: ConpiTION AGAINST ALIENATION: CONTRACT 
| FOR SALE Nor A BrEacH. This isan action by J. S. G. against 
an insurance company, upon a policy issued to him for $400, 
upon a house worth $600, which policy contained a clause in the 
following words: ‘‘ When property insured by this policy,or any 
part thereof, shall be alienated or incumbered, or in case of any 
transfer or change of title to the property insured, or any part 
thereof, or of any interest therein, without the consent of the 
company indorsed hereon, * * * this policy shall at once 
cease to be binding upon this company.”’ Before the loss the 
assured contracted tosell the house and lot for the consideration 
of $850, $100 of which was paid down, the balance to be paid in 
fifteen equal installments, each three months thereafter, with 
interest, the purchaser going into possession. None of the in- 
stallments had become dne when the house was totally destroyed 
by fire. Held, That the plaintiff could recover, 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


Rickards & Prout, and A. Hardy, for plaintiff in error, 
cited: Kempton v. State Ins. Co., 17 N. W. Rep. [Ta.], 194; 
Washington Fire Ins. Co. v. Kelly, 32 Md., 421; Kitts v. 
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Ins. Co., 56 Barb. [N. Y.], 184; Morrison v. Ins. Co., 18 
Mo., 265; Phelps v. Ins. Co., 9 Bosw. [N. Y.], 404; 
Trumbull v. Ins. Co., 12 O., 305; Stetson v. Ins. Co., 4 
Mass., 330; Hill v. Mut. Pro. Co., 59 Pa, St.,474; Mas- 
ters v. Ins. Co., 11 Barb. [N. Y.], 624; Reynolds v. Ins. 
Co., 34 Md., 280; Brown v. King, 5 Met. [Mass.], 173; 
Proprietors v. Mc Farland, 12 Mass., 325; Sellers v. Hayes, 
17 Ala., 749; Phoenix Ins, Co. v. Barnd, 16 Neb., 90; 
Gibson v. Parlin, 13 Id., 292. 


A. H. Babcock, contra, cited: Carpenter v. Ins. Co., 16 
Pet. [U.S.], 495; Byers v. Ins, Co., 35 O. St., 615; Ins. 
Co. v. Archer, 36 Id., 612; Davidson v, Ins. Co., 32 N. 
W. Rep. [Ia.], 514; Dupreau v. Ins. Co., 5 L. R. A. 
{Mich.],671; W. Mass. Ins. Co. v. Riker, 10 Mich., 279; 
Johannes v. Standard Fire Office, 70 Wis., 196; Germond 
v. Ins. Co., 2 Hun [N. Y.], 540; H. & GL. R. Co. v. 
Ingalls, 15 Neb., 128 ; Seton v. Slade, 7 Vesey [Eng.], 265; 
Craig v. Leslie, 3 Wheat. [U. S.],577; tnu Ins. Co, v. 
Tyler, 16 Wend. {N. Y.], 385; Wood v. N. W. Ins. Co., 
46 N. Y.,421; Farmers Mut. Ins. Co. v. McCulloch, 21 0, 
St., 176. 


Coss, Cu. J. 


This action was brought in the district court by the 
plaintiff as trustee for the owners, otherwise called “the 
syndicate,” of Highland Park addition to the city of Be- 
atrice, against the insurance company, upon a policy of 
insurance issued by the defendant company upon a dwell- 
ing house. The petition is in the usual form. The an- 
swer sets up several defenses; among the rest, and the only 
one deemed necessary to particularly refer to here, is, that 
“in violation of article or section twelve (12) of the policy, 
plaintiff sold the said property to George and Francis 
Johnson without obtaining consent to such sale, indorsed 
on the said policy in writing, contrary to article fifth (5) 
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of said poliqy, and that said Johnsons were the owners of 
said property when it was burned.” 

Plaintiff, by reply, denied that he alienated the property 
insured contrary to the provisions of the article five (5) of 
said policy, but that the plaintiff did enter into a written 
agreement in which plaintiff contracted to sell said prop- 
erty to one George Johnson.” A copy of the said agree- 
ment is set out in the replication, which I herewith copy. 

“Articles of agreement made this 22d day of February, 
1888, between J. S. Grable, trustee, of the first part, and 
George Johnson and Francis Johnson, of the second part, 
witnesseth: That the said party of the first part has this day 
bargained and sold to the said party of the second part, the 
following described real estate, situate in the county of 
Gage, aud state of Nebraska, to-wit: (describing the prop- 
erty), for the sum of eight hundred and fifty dollars, one 
hundred dollars of which has been paid in hand, the receipt 
whereof is hereby acknowledged. The remaining princi- 
pal, with accruing interest at the rate of ten per cent per 
annum, payable annually, shall be paid at the office of Gra- 
ble & Davis, Beatrice, Nebraska, at the times and in the 
manner following, that is to say: 


3 
a = 
oe 2 g we 
rs Bi Day Month. Year. 5 3 
& > a 2 
a= a r| 
1 22 May 1888 $50 
2 22 August 1888 50 
3 22 November 1888 50 
4 22 February 1889 50 $67 50 
5 22 May 1889 50 
6 22 August 1389 50 
7 22 November 1889 50 
8 22 February 1890 50 47 50 
9 22 May 1890 50 
10 22 August 1890 50 
11 22 November 1890 50 
12 22 February 1891 50 27 50 
13 22 May 1891 50 
14 22 August 1891 50 


15 22 November 1891 50 7 50 
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“Now, if the said party of the second part shall pay 
the same as above set forth, time being of the essence of 
this contract, and shall pay all taxes and assessments, 
whether special or general, which may become due on said 
real estate for the year 1888, and thereafter until the above 
payments are all made, then said party of the first par; 
shall, at his own cost, execute and deliver to the said party 
of the second part, or his assigns, upon the surrender of this 
contract, a warranty deed to the above described premises. 

“And it is further agreed, that in case any payment, 
either of principal or interest, remaining unpaid for the 
space of thirty days after the same shall become due, then 
and in that case the whole amount unpaid on this contract 
shall become due and payable, without further notice; and 
such delinquency in payment, or the failure in other re- 
spects by the party of the second part to perform the stipu- 
lations of this contract, or any of them, shall entitle the 
said party of the first part to the immediate possession of 
the premises described hercin, and the party of the second 
part shall forfeit all payments made under this contract.” 

Signed by the parties and witnessed. 

There was evidence at the trial, given by the plaintiff 
himself when on the stand as a witness on his own behalf, 
upon his cross-examination without objection, that Johnson 
went into the possession of the property under the said 
contract and was in possession at the time of the fire and 
loss. 

The policy upon which the action was brought and which 
was introduced in evidence upon the trial contains the fol- 
lowing clause : “V. When property insured by this policy, 
or any part thereof, shall be alienated, or incumbered, or 
in case of any transfer or change of title to the property 
insured, or any part thereof, or of any interest therein, 
without the consent of the company indorsed hereon, or if 
the property hereby insured be levied upon, or taken in 
possession or custody under any legal process, or if the 
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title or possession be disputed in any proceedings at law 
or equity, or if the property be advertised for sale under 
a deed of trust or mortgage, or if a suit be commenced to 
foreclose 1 mortgage on the property insured, or voluntary 
or involuntary proceedings in bankruptcy by or against the 
insured be commenced, this policy shall at once cease to be 
binding upon this company.” 

At the trial the court upon its own motion charged the 
jury as follows: 

“1, This defendant has no defense to this action except 
upon that clause of the policy wherein it is provided that. 
“where property insured by this policy, or any part thereof, 
shall be alienated or incumbered, or in case of any transfer 
or change of title to the property insured, or any part 
thereof, or any interest therein, without the consent of the - 
company indorsed thereon, * * * this policy shall at 
once cease to be binding upon the company.’ 

“The evidence is uncontradicted that the contract, a copy 
of which is attached to the reply, was made by plaintiff 
with the second party therein named, to whom the posses- 

_sion of the property was transferred, and who held posses- 
sion until the fire and at that time was not in default under 
his contract, and that no consent was given by defend- 
ant or indorsed on the policy. In short, there is no 
conflict of evidence on this branch of this action wherein 
defendant founds a defense upon the above mentioned pro- 
visions of the policy. The court being of the opinion that 
the uncontradicted evidence on this subject shows a trans- 
fer or change of title to the property insured, or an interest 
therein, without the consent of the company indorsed 
thereon, there is nothing for you to do, but to return a ver- 
dict for the defendant, and you are so instructed.” 

Under this instruction there was a verdict for the defeud- 
ant, which being followed by a judgment for defendant, the 
cause is brought to this court on error by the plaintiff, 
and the giving of the above instruction is the principal 
error assigned. 
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The question thus presented comes before this court for 
the first time, but has often been before the courts of last 
resort of other states, and their decisions thereon are con- 
flicting and quite irreconcilable with each other. In a 
note to the case of Carpenter v. Washington Ins. Co., 2 
Am, Leading Cases, Hare & Wallace’s Notes [5th Ed.], 
908, the writers of the note say: “We have seen that a 
sale of the thing insured, which deprives the vendor of all 
interest in its preservation, will preclude a recovery for a 
subsequent loss, unless it is accompanied by a transfer of 
the policy, which, when a fire insurance is in question, 
must, moreover, receive the assent or concurrence of the 
insurers. But most of the policies in use in this country, 
prefer to guard against this contingency by an express 
stipulation, instead of relying solely on the rule of law, 
and accordingly provide that a sale or alienation of the 
property shal] avoid the contract unless sanctioned by the 
consent of the insurers. The courts have generally put a 
liberal construction on this proviso by holding that the 
alienation must be complete of all the interest of the in- 
sured, Hence a contract of sale will not invalidate the 
insurance if the vendor retains the legal title and contin- 
ues to have an interest in the preservation of the premises 
as a security for the payment of the purchase money, at 
all events until the terms of the sale are so far fulfilled as 
to invest the vendee with the full equitable ownership and 
eutitle him to immediate possession of the property sold,” 
etc., citing authorities. Among the authorities thus cited 
is the case of Trumbull v. Portage Ins. Co., 12 O., 305. 
This case was tried upon an agreed state of facts, dif- 
fering from those of the case at bar in two points only. 
There no payment whatever had been made on the con- 
tract of sale of the property, while here nearly one-eighth 
of the purchase money had been paid. There the actual 
possession of the insured property remained in the family 
of the assured at the time of the fire and loss, while here 
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the purchaser of the property was in its actual possession 
at the time of the loss, and in that case there does not ap- 
pear to have been a clause in the policy like that of the 
case at bar. The court in the opinion say: “This case 
turns mainly on the question whether the plaintiffs had an 
insurable interest in the premises insured at the time the 
loss occurred. From the facts stated in the agreed case, it 
appeared that they had. The legal title was in them, 
coupled with an equity equal to the full value of the prem- 
ises, that is, a lien for all the purchase money, and they 
were in possession. They had entered into a contract to 
convey at a future day. At law this contract did not 
transfer any right in the land, and in equity the purchaser 
can only enforce a transfer after he shall have laid a proper 
basis by paying the purchase money. This being the case, 
there was no alienation of the property which renders the 
defense of a waut of interest in the thing insured, valid. 
The plaintiffs have sustained a loss, covered by the policy, 
and it is equal to the amount insured.” The judgment 
was for the plaintiffs. ‘The case of Perry County Ins. Co. 
v. Stewart, 7 Harris [19 Pa. St.], 45, also cited in the notes, 
is strictly in line with the last above case. So also is the 
caseof Masters v. Madison Mutual Ins. Co.,11 Barb. [N. Y.], 
624, also cited, with this addition, that in the latter case 
it appears in the opinion that the seventh section of the 
act incorporating the defendant provided that “ when any 
property insured with this corporation shall be alienated by 
sale or otherwise, the policy shall thereupon be void,” ete. 
This language is quite similar in meaning to the language 
of the clause of the policy now under consideration. 

The case of Hill v. The Cumberland Valley Mutual Pro- 
tection Co., 59 Pa. St., 474, is in the same line. In that 
case the policy contained a clause providing “that if the 
insured property should be alienated by sale or otherwise,” 
and if it should “be transferred by any contract or change 
of partnership or ownership,” the policy should be void. 


. 
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‘The property insured was a mill, policy for $3,000, dated 
March 9, 1865, running five years, On the 4th day of 
December following, the assured, by articles of agreement, 
contracted to sell the property insured to William D. 
Doak for $4,000, as follows: $1,500 on the Ist day of 
April, 1866, when possession was to be given, and the rest 
in three equal annual payments. One thousand dollars on 
account of the first payment was paid January 1, 1866. 
The company had not consented to the contract of sale. 
On the 18th day of January, Hill being still in possession 
by his tenant, the mill was burned. Upon the trial the 
jury found for the plaintiff, and the trial court entered a 
judgment for the defendant, non obstante veredicto. On 
error the supreme court reversed the judgment and di- 
rected a judgment on the verdict for the plaintiff. 

The above authority and cases have been followed by 
those of The Washington Fire Ins. Co. and Atlantic F. & 
M. Ins. Co. v. Kelly, 32 Md., 421; Kempton v. State Ins. 
Co., 17 N. W. Rep. [Ia.], 194, and many others cited by 
counsel for plaintiff in error. 

It is not to be denied that there are respectable author- 
ities and cases holding the reverse view, notably the case 
of Davidson v. Hawkeye Ins. Co., 32 N. W. Rep. [Ta.], 
514. The opinion in tunis case is by a divided court, and 
while it is ably argued, I do not think that it overturns 
the authority of the cases on the other side above referred 
to. The principle governing the great majority of the cases 
is, that while the assured retains the policy and an interest 
in the property equal to its value, together with the legal 
title, when the property is destroyed he can recover for its 
loss against the insurance company, notwithstanding a 
clause in the policy providing that upon the alienation of 
the insured property by the assured, the policy should be 
void. In many of these cases the possession of the prop- 
erty remained in the assured at the date of the loss, but in 
none of them has that fact been considered ‘of controlling 
importance. 
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Iam of the opinion that the district court erred in in- 
structing the jury to find for the defendant. The judg- 
ment is therefore reversed and the cause remanded for fur- 
ther proceedings in accordance with law. 


REVERSED AND REMANDED. 


THE other judges concur. 


MARGARET GoTrscHaLK v. Gus. G. BECHER. 
[FrLED SEPTEMBER 15, 1891.] 


1. Municipal Corporations: ANNEXING TeRRIToRY: Taxa- 
TION: STATUTES. Secs. 95 and 99 of chap. 14, Comp. Stats. 1891, 
are not, in pari materia, to be construed as exempting from taxa- 
tion for pre-existing debts, adjacent terriiory annexed by muni- 
cipal corporations under sec. 99, 


2 : APPEAL. The annexation of adjacent territory 
under sec. $9 is a judicial procee ding in which the land-owner is 


entitled to all the rights of contravention and of appeal. 


Error to the district court for Platte county. Tried 
below before Post, J. 


S. 8. McAllister, for plaintiff in error, cited: Reaford 
v. Knight, 15 Barb. [N. Y.], 627; M.& O. R. Co. v. Ma- 
lone, 46 Ala., 391; People v. Nevada, 6 Cal., 143; Gales- 
burg v. Hawkinson, 75 Il, 152. 


J. M. Gondring, and Sullivan & Reeder, contra, cited: 
Columbus v. Ins. Co., 25 Neb., 883; Wahoo v. Dickinson, 
23 Id., 426. 


Coss, Cu. J. 


In June, 1890, the plaintiff in error commenced her ac- 
tion against the treasurer of said county, praying for a 
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perpetual injunction against the collection of certaiu taxes, 
and setting up that she is the owner of certain real estate, 
beginning at a point 728 feet north of the southwest cor- 
nev of the northeast quarter of section 19, township 17 
north, range 1 east, of the sixth P. M., in said county, 
running thence east 568 feet, thence south 364 feet, thence 
east on a line parallel with the south line of the northeast 
quarter of said section 19, to a point directly north of the 
northeast corner of lot No. 3, in block No. 40, in the orig- 
nal plat of the town of Columbus, thence south to the south 
line of the northwest quarter of section 20, in said town- 
ship and range. 

2, Plaintiff alleges that by a decree of this court, duly 
made and entered on the 15th day of August, 1888, said 
tract of land was annexed to the city of Columbus_as a 
part thereof, 

3. Plaintiff alleges that said city of Columbus, after 
said land was annexed thereto, without the consent and 
against the wish of this said plaintiff, platted and laid said 
land out into lots and blocks, with streets and alleys, as 
shown by the county records of said Platte county, in a 
book kept in the county clerk’s office of said county 
known as the “ Plat-Book,” said plat being found at page 
51 of said book, a copy of which page and plat is hereto 
attached, marked “ Exhibit A,” and made a part of this 
petition. That by reason of the platting and surveying 
of said land by said city, as aforesaid, it appears upou 
the books of said defendant as lots and blocks, and is as- 
sessed as such, whereas, in truth and in fact, said land has 
never been laid out into lots and blocks or platted by this 
plaintiff, and should not so appear upon the tax records or 
books of said defendant. 

4, Plaintiff alleges that a portion of said tract of land, 
and all thereof that belongs to said plaintiff, is mentioned 
and described on said plat as blocks 5, 6, 7, and 8, and the 
west half of blocks 9 and 11, and that said land contained 
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in said blocks is assessed on the tax books and records of 
said defendant at the total amount of $160.22 for the year 
1889, which said amount said defendant claims and alleges 
to be a lien and incumbrance on said land as lots and 
blocks, as provided by the revenue laws of Nebraska. 

5. Plaintiff alleges that the total amount of the tax 
levied on said land for all purposes for 1889 is equal to 
six cents and one-half mill on each dollar in valuation; 
that a large amount of said tax is illegal and void as fol- 
lows, to-wit: 

Long prior to the annexation of said land to said city, 
said city voted and granted certain bonds to the O., N. & 
B. H. Ry. Co., for the payment of which said bonds and 
the interest thereon, said blocks are assessed and taxed at 
the sum of two and one-half mills on each dollar of valu- 
ation, 

That long prior to the annexation of said land to said 
city, said city voted and granted bonds to construct water- 
works within the then limits of said city, and that a tax 
of seven mills on each dollar in valuation is levied and 
assessed on said blocks to pay said water bonds and the in- 
terest thereon. 

That long prior to the annexation of said land to said 
city, said city voted and issued certain bonds to aid in the 
construction of certain bridges known as the Loup and 
Platte river bridges; that there is a tax of eight mills on 
each dollar in valuation assessed and levied on said blocks 
to pay said bridge bonds and the interest thereon. That 
said tax of seventeen and one-half mills levied on said 
land as aforesaid, is levied and assessed wholly withont 
authority of law, and is no lien or incumbrance on said 
land. 

6. Plaintiff alleges that by reason of the division of 
said land into lots and blocks as aforesaid, it has been 
taxed and assessed beyond its real value in proportion to 
the assessment and taxation of other property similarly 
situated. 
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7. Plaintiff alleges that said defendant now threatens 
and proposes to collect said taxes, and that said taxes and 
all of them appear to be a cloud and a lien on said land in 
the office and on the records of said defendant, whereas in 
truth and in fact said tax of seventeen and one-half mills 
is no lien on said land. 

8. Plaintiff alleges that she is now able and willing to 
pay all just taxes taxable on or to said land so soon as the 
amount thereof is ascertained and declared by this court. 
Said plaintiff therefore prays that this court may ascertain 
and declare the true amount of taxes due on said land, to 
the end that it may be adjusted and paid. That said land 
may be assessed at its true taxable value as acre property. 
That said tax of seventeen and one-half mills aforesaid 
may be declared to be illegal and void, and the collection 
thereof prohibited and restrained forever, and for such 
other and further relief as may be just and equitable. 

"SECOND COUNT. 

Said plaintiff for a second and further cause of action 
refers to the facts stated and set forth in her first count of 
this petition, and makes them a part of her second count 
or cause of action, so far as they are material or applicable 
thereto. 

She alleges that the surveying and platting of said land 
and laying it out into lots and blocks, streets and alleys, 
was wholly without her consent and against her will and 
wish. 

That she has never received or been tendered any com- 
pensation for taking or appropriating her said land for 
streets and alleys. 

That she has never dedicated any of the said land to the 
public, for public uses as streets or alleys. 

That that portion of said land designated on said plat 
as blocks 5, 6, 7, and 8, and the territory contiguous 
thereto, designated on said plat as streets and alleys, now 
is, and for a long time last past has been, fenced in by this 
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plaintiff and used as a pasture. That no part of the ter- 
ritory contiguous to said blocks 5, 6, 7, or 8, indicated on 
said plat as streets or alleys, has ever been used by the 
public as such, and it is not necessary for the public con- 
venience, or for the convenience of any private individual, 
that they should be used as such. 

She alleges that the surveying and platting and pre- 
tended laying out of said land into lots and blocks, streets 
and alleys, by said city was and is wholly void and with- 
out authority of law; that a pretended sale of said land 
by lots or blocks, to pay or satisfy said pretended tax, 
would convey no title to the purchaser, but would cast a 
cloud on the title of this plaintiff to her said lands. 

She therefore asks and prays that a sale of said land, or 
any part thereof, may be forever prohibited and restrained 
for the pretended purpose of paying said tax, on the 
ground and for the reason that said pretended sale would 
cast a cloud on the title of this plaintiff; that the pur- 
chaser would acquire no valid title, and that said pretended 
surveying, platting, and laying out of said land into lots 
and blocks, streets and alleys, by said city is wholly void 
and without authority of law. . 

On August 6, 1890, the defendant demurred to the peti- 
tion because the facts stated in either count did not consti- 
tute a cause of action. 

On the 8th of August following, the court upon hearing 
sustained the demurrer, to which the plaintiff excepted, and 
electing to stand on her petition without further plea, the 
action was dismissed at plaintiff’s costs. 

The error presented is that the demurrer ought to have 
been overruled. 

The plaintiff in error claims that her land is not taxable 
“for any indebtedness of the city, existing prior to the 
date of the completion of such annexation.” This lan- 
guage for that purpose, being the proviso to section 95 of 
chapter 14, for the voluntary annexation of adjacent terri- 

44 
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tory to cities of the second class and villages of the popu- 
lation of Columbus, it is claimed by counsel to be appli- 
cable to the involuntary and forcible annexations provided 
for under the succeeding section 99. Under this section, 
by the corporate authorities of the city, and under the 
legal process and judicial forms provided, her land was 
annexed. There is no provision of taxation for the exist- 
ing and antecedent debts of the city; nor is there any ex- 
emption. 

The court below sustained the demurrer on the ground 
that the annexed ground not being exempt by law, as in 
that of voluntary annexation, it was subject to taxation, 
and that an injunction would not lie against an officer 
charged with its collection, and that no relief could be 
found in a bill exhibited against the ministerial officer; 
that if the legislature had intended to exclude the land 
forcibly annexed from any part of the existing burdens of 
taxation, it would have so provided, as in the previous 
section. 

* Counsel argues that this conclusion of the court below 
is inconsistent with the rules of statutory construction, 
and is repugnant to equity. That the intent, not ex- 
pressed, is doubtful, and will be construed the most con- 
venient and equitable; that property forced into the city 
limits without the consent of the owner should be taxed 
for antecedent debts, while that voluntarily annexed should 
escape this taxation is inconsistent and inequitable; that 
these two sections, in pari materia, are to be construed to- 
gether, as if but one section, explanatory of each other, 
where the intent of the legislature is obscure or the words 
of the act are doubtful. Counsel holds that by the pro- 
viso of section 95 the legislature intended to establish a 
rule for the taxation of all property annexed to a city ; 
and that it is inequitable, illogical, and unreasonable that 
it should apply only to property voluntarily brought into 
corporate limits, unless it is inevitable from an overwhelm- 
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ing weight of judicial authority holding to that construc- 
tion of the act. Counsel admits the general rule to be, 
where there is no statute to the contrary, that property 
annexed to a city becomes liable for all taxes, just the same 
as the original corporation; that it was to change this rule 
that the proviso was added to sec. 95, and that this addi- 
tion created a general rule, as no motive seems apparent 
for taxing one and.not the other, if the tax were reversed ; 
omitting the tax on property forced into the corporation, 
it might be assumed that property voluntarily annexed was 
not exempt. 

It is further argued that the provisions of section 99, 
‘forcing property within the corporate limits of a city or 
village, are unconstitutional in the process of taking pri- 
vate property for public use without compensation, and 
without due process of law; as the property is used for 
pastoral purposes only, and is taxed about three cents on 
the dollar valuation, what compensation has the plaintiff . 
then for the privilege of being taxed by the corporation? 
And what has she for the confiscation of one-third of it, 
under section 113 of the same chapter, for the public use 
as streets and alleys? The land for the year 1889 was 
assessed as lots and blocks, and, in default of the taxes 
being paid, will be advertised and sold as such, casting a 
cloud upon the plaintiff’s title, but conveying none to the 
purchaser. If an assessment of the land as lots and blocks — 
is void, the assessment is void, and the court should re- 
strain the defendant from further steps towards the collec- 
tion of it. 

We differ from all the conclusions of the counsel’s in- 
-genious and plausible argument. We do not think that 
the question of the validity of the law under which the 
plaintiff’s land was brought within the city limits, and 
under the jurisdiction of the corporate authorities, subject 
to the uniform process of taxation of like property for the 
equal payment of all existing indebtedness of the city, is 
now open for consideration. 


660 NEBRASKA REPORTS. [ Von. 32 


Gottschalk v. Becher. 


The plaintiff alleges “that by a decree of the district 
court duly made and entered on August 15, 1888, her land 
was aunexed to the city of Columbus as a part thereof.” 
In that proceeding she was required to be summoned to 
answer as a respondent. She had then the same rights to 
be pleaded, to be defended, and to be considered as any 
party has to a judicial proceeding. If the decree of the 
court was not considered to be to the material benefit of 
her property, or if justice and equity did not require the 
annexation of it, she had the privilege of appealing from 
the decree to this court. 

Under that decree it was competent, from the provisions 
of section 113 of chap. 14, to subdivide the annexed 
property into lots and blocks, with corresponding streets 
and alleys, upon her failure to subdivide and plat her prop- 
erty as required by section 104 of the act. The assess- 
ment for taxes complained of would properly follow, but 
for that grievance her remedy was found in the provisions 
of section 148, authorizing the city council to equalize and 
adjust the assessment of her taxes. 

In considering the argument that the proviso of section 
95 enacted a rule as to the taxation of all property an- 
nexed to municipal corporations of that class, and that the 
succeeding section was to be governed by it as acts in pari 
materia, we are satisfied that the legal maxim made use of 
has no application to the proposition. It is not in our 
office to amend the section, nor to improvise a more con- 
venient construction of its meaning than its words import. 
The plain understanding of both sections has been that 
the law-makers granted the exemption in the one case and 
withheld it in the other. It is admitted by counsel that 
taxation is the rule of law as to all property, and exemp- 
tion is the statutory exception, but it is claimed that these 
sections in pari materia, relating to the same subject and 
one object—the annexation of adjacent territory to cities 
of the second class and villages—are to be construed to- 
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gether, and that the proviso of one is the provision of the 
other. We shall hold, however, that the sectiof® are not 
in part materia, but are distant and irrelevant to each other. 
That one is a provision for the intervention of the land 
owner, and the other for his contravention and contention 
against the annexation of his property. Acts conferring 
distinct rights upon different individuals, which are sepa- 
rate statutes and separate parts of a system, are not to be 
interpreted together as in pari materia, 

Between the two sections, 95 and 99, of chapter 14 
there is a substantial difference to be observed. Territory 
annexed voluntarily under the first section, may be so situ- 
ated that it would be against equity to compel it to share 
prior burdens. The policy of the statute encourages an- 
nexation and municipal accretion and wealth. Territory 
can only be annexed in the second instance when the court 
shall find that it “would receive material benefit,’ or 
“that justice and equity require it.” Before this annexa- 
tion, by the decree of the district court, the court must 
have found the statutory condition required, and must 
have found from evidence that the territory was materially 
benefited by the system of water-works, the bridges, and 
the railroad constructed by the aid of municipal bonds, for 
the redemption of which the plaintiff complains that her 
land is taxed. We find no relief, under this bill, from 
this complaint. It is a constitutional provision of this 
state that “All municipal corporations may be vested with 
authority to assess and collect taxes, but such taxes shall 
be uniform in respect to persons and property within the 
jurisdiction of the body imposing the same.” (Art. 9, 
sec. 6.) 

The questions presented are not new to the court. Inthe 
case of The City.of Wahoo v. Dickinson et al., 23 Neb., 426, 
the city council, by a two-thirds vote, resolved to annex 
eertain adjacent territory, and petitioned the district court, 
exhibiting a plat of the ground, stating the requirements 
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of the statute. (Sec. 99, chap. 14.) Objection being made 
that the ‘power conferred was legislative and not judicial, 
it was held that as a condition of such annexation the court 
was required to find the allegations of the petition to be 
true; that such territory, or a part thereof, would receive 
material benefits from its annexation, and to decree accord- 
ingly; that the questions are so far of a judicial character 
that the courts may be invested with jurisdiction to deter- 
mine them. 

Prior to that decision the South Platte Land Company 
had brought its action against the county of Buffalo to en- 
join the collection of taxes on land annexed to the town of 
Kearney, in contravention of the plaintiff, on the ground 
that the territory annexed had not been platted at the time 
of the incorporation of the town. It was held that the 
action could not be maintained. (15 Neb., 605.) 

In the case of McClay and McMurtry v. The City of 
Fancoln, at the present term, ante, p. 412, the same opinion 
was expressed under like conditions. The same rule has 
been held in New York and Michigan, cited in the last 
reference, and in Ohio “that such annexation might be or- 
dered without the consent and against the remonstrance of 
a majority of the residents on the annexed territory which 
was liable to municipal taxation on account of pre-existing 
city debts.” (Blanchard v. Bissell, 11 O. St., 96.) 

We have no doubt that the county treasurer’s demurrer 
in this case was well taken. The judgment of the district 
court is 

AFFIRMED, 


THE other judges concur. 
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Hamitton Loan & Trust Co. v. GEorGE P. Gorpon. 
{FiLep SEPTEMBER 15, 1891.] 


1. Pleading. Allegations of fact, constituting a defense, set up in 
defendant’s answer, without reply from the plaintiff, and sub- 
mitted to the jury over defendant’s objection, held, error in not 
requiring a reply before the entry of judygmeut. 


2. Evidence examined and considered, and found insufficient to 
support the verdict under the instructions of the court. 


Error to the district court for Sherman county. Tried 
below before CHurcH, J. 


Hartman & Dryden, for plaintiff in error. 
Wall & Bradley, contra. 


Coss, Cu. J. 


This action was commenced in the county court and ap- 
pealed to the district court, alleging that the defendant is 
indebted to the plaintiff in the sum of one hundred dol- 
lars, balance due and unpaid by the defendant against a 
real estate loan of $800, made by the defendant to plaint- 
iff in the month of March, in the year 1889, all of which 
sum has been due and owing by the defendant to the 
plaintiff since the last mentioned date, together with in- 
terest at the rate of seven per cent per annum, all of which 
the defendant refuses to pay to the plaintiff, although often 
requested so to do, Wherefore the plaintiff prays judg- 
ment against the defendant in the sum of $107 and the 
eosts of this action. 

“For answer to the petition filed herein by the plaintiff, 
the defendant alleges that on or about the 5th day of 
March, 1889, the said plaintiff made an application for a 
loan on real estate described as follows, to-wit: N. 4 of S. 
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E. 4 and S. 4 N. E. § section 10, town 15 N., of range 
16 W., Sherman county, Nebraska; that soon after the 
time of making said application, the defendant informed 
the plaintiff that the security was not sufficient unless the 
plaintiff agreed to break forty acres more of the prairie con- 
tained in said real estate as security for said loan; that 
the said plaintiff agreed to break said forty acres, and in 
consideration of said defendant making the loan under 
said condition, the plaintiff agreed with defendant that it 
should keep out of said loan the sum of $100, until such 
time as said plaintiff should break said forty acres of land 
and make proof of same by filing affidavit with defendant; 
that said $100, or any part thereof, was not to be paid 
until such time as plaintiff broke said forty acres and made 
proof as aforesaid; that the plaintiff has not broken said 
forty acres, and that defendant is not indebted to plaintiff 
for the sum of $100, or any sum whatever, for the reason 
that plaintiff has not complied with his contract, agree- 
ment, or application, The defendant denies each and 
every allegation in said petition contained not hereinbefore 
specifically admitted or denied. 

There was a trial to a jury on March 7, 1890, with a 
verdict for the plaintiff of $105, The defendant’s motion 
for a new trial having been overruled, judgment was ren- 
dered on the verdict. 

The following error is assigned : 

In overruling the defendant’s motion to dismiss the 
action before the introduction of evidence, but after a wit- 
ness had been sworn. 

The answer of the defendant setting up new matter of 
defense, and a condition of non debit was not met by rep- 
lication either before or during the trial; nor was there a 
reply to the defendant’s issue subsequent to the verdict. It 
is an acknowledged rule of pleading that if an affirmative 
plea be not controverted by a counter-pleading the action 
will be dismissed, on motion, with judgment for the af- 
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firmative party. The question on this trial, did the plaint- 
iff accept the loan on condition of breaking up forty acres 
additional of the mortgaged premises, was neither denied 
nor answered on the record, but was constructively admitted 
to be true. It was error, therefore, to have overruled the 
defendant’s motion to dismiss the case without testimony 
and argument to the jury. (Dillon v. Russell, 5 Neb., 484; 
Id., 215; Williams v. Evans, 6 Id., 216; Payne v. Briggs, 
8 Id., 75.) 

In the case of Whitney v. Preston, heard at the January 
term, 1890, 29 Neb., 243, it was held “not to be an abuse 
of discretion to permit a reply to be filed after verdict in 
a case tried by both parties, without objection, upon the 
theory that the allegations of the answer were denied,” and 
this practice, we think, has been of frequent occurrence and 
frequently sanctioned by this court; but the defendant’s 
motions to the court in the present case, and the total neg- 
lect of the plaintiff to join issue on the question submitted 
to the jury, take the question beyond the privilege of the 
decision cited. 

Thecourt on the trial instructed the jury, at request of the 
defendant, that “A single question of fact is presented by 
the proof—what agreement, if any, was made between the 
parties at the time the $700 testified to was paid to the 
plaintiff by the witness Malmgren. If you find that the 
loan company made it a condition for the placing of the 
loan that the plaintiff should, during the season of 1889, 
break out forty acres more of the land, and that $100 of 
the loan should be retained until the breaking was done, 
and these conditions were communicated to the plaintiff, 
and he thereafter, with a full knowledge of the conditions, 
accepted the $700 tendered, leaving $100 in the hands of 
the loan company, the plaintiff would be bound by such 
conditions even if he did not in terms say he accepted them. 
He will not be allowed to accept the part of a propo- 
sition in his favor, and reject the balance without the con- 
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sent of the other party. The burden of proof is on the 
plaintiff to show that no conditions were made, and unless 
he so shows you will find for the defenfant.” 

We find from an examination of the record that the 
proof shows that the condition of the loan was plainly and 
specifically made by the agent of the defendant, and that, 

‘with full knowledge of the conditions, the plaintiff accepfed 
$700 from the agent without intending to fulfill the condi- 
tions, and that he subsequently sold his interest in the 
premises for no substantial value. The preponderance of 
proof is against the plaintiff’s recovery, and we think ad- 
verse to tle verdict under the instruction of the court. 

The judgment of the district court is reversed, and the 
cause is remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


Otis H. BALLovu ET AL, APPELLANTS, V. Epwin H. 
SHERWOOD, APPELLEE. 


[FILED SEPTEMBER 15, 1891.] 


1. The Statute of Frauds only requires the vendor to sign the 
contract or memorandum thereof, for the sale of lands. (Gar- 
trell v. Stafford, 12 Neb., 545.) 


2. Real Estate: Contract TO EXCHANGE: PROOF: VARIANCE IN 
Terms. S. and B. entered into a written contract for the ex- 
change of certain real estate, and in addition to the parcels to be 
conveyed by B. he also agreed to pay S. $25,000 in cash down, 
and deliver to him certain shares of stock of the Midland Guar- 
antee and Trust Company. After the execution of the contract 
S. stated to B. that be had negotiated a loan of $25,000 from C. 
upon the property agreed by the cont-1ct to be exchanged with 
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and conveyed to B., but that the money had not been received 
nor the mortgage executed, and suggested that as B. had to 
make a loan of $25,000, under his contract with S., that he 
carry out the arrangement agreed upon for the loan between S. 
and C. This was agreed to by B. Upon consultation with C., 
he, being ready to advance the money, required the interest to 
run from that day, and as the deeds could not be prepared and 
exchanged between B. and S. until a later day, by mutual con- 
sent S. executed a mortgage to C. and received the $25,000 
directly from him, as the cash payment of that sum on the con- 
tract for the sale and exchange of land with B. Inan action by 
B. for the specific performance of the contract against S., held, 
that said transaction was no variance of the contract for the 
exchange of land; nor did proof of it tend toestablish the con- 
tract by parol, but only to prove the performance of certain con- 
ditions of the contract, the cash payment provided by it. 


: : DESCRIPTION CONSTRUED. In a contract between 
E. H. S.on the one part, and O. H. B. and E. G. B. on the 
other part, for the exchange of one parcel or description of real 
property by S., for five parcels or descriptions of real property by 
the second party, in which the property to be exchanged by each 
party was described as follows: “E. H. S.’s barn and lot, 17 and 
Davenport ; B.’s lot 2, B. 174; east half lot 5 and 6, B. 80, 
Omaha; twenty acres adjoiningCote Brilliante, Douglas county; 
N. $B. 1, Ambler Place; lot 14, B. 5, and lot 11, B. 2, Boggs and 
Hill’s addition, Omaha,’’ held, that each description of prop- 
erty to be exchanged by the parties, following the first descrip- 
tion, is to be construed and read as B. the owner of the property, 
in the possessive case, at the commencement of each description. 


3. 


: Paro EVIDENCE: STATUTE OF FRAupS. O. H. 
B. and E. G. B. contracted in writing to convey real property 
by the description of “B.’s lot 14, B. 5, and lot 11, B. 2, Boggs 
and Hill’s addition, Omaha.’? Upon proof of two additions 
known as Boggs and Hill’s, one of which was known as Boggs 
and Hill’s second addition, that the B.’s owned lot 14 in block 5, 
and lot 11 in block 2 in Boggs and Hill’s second addition, but did 
not own or claim to own any lots or lot in the other addition, 
held, that the contract was pot void under the statute of frauds; 
and held, also, that parol evidence was properly received to prove 
the ownership by the B.’s of lots answering the general descrip- 
tion contained in the contract. 


. THE SEVERAL DESCRIPTIONS of real property 
to be exchanged by the B.’s, as set out in the contract copied in 
the statement, held, sufficient to admit parol evidence of the cor- 


5. 
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rect description of the respective parcels intended. (See Adams 
v. Thompson, 28 Neb., 54, and authorities there cited.) 


6. Estoppel. Where a party gives a reason for his decision and 
conduct touching anything involved in a controversy, he is es- 
topped after litigation has begun from changing his ground and 
putting his conduct on another and different consideration. 
(Railway Co. v. McCarthy, 96 U. S., 258, and cases there cited.) 


7. Statute of Limitations: OPERATION NoT ARRESTED. Where 
plaintiffs * * * claim title through their father, deceased, 
and it appears that the statute of limitations began to run 
against him during his lifetime, his death and their minority 
do not arrest it, and if it has ruu the full statutory period, the 
possession of the defendant being actual and adverse from the 
beginning, plaintiffs are barred of their right to recover. (Hardy 
v. Riddle, 24 Neb., 670.) 


8. Adverse Possession: SPECIFIC PERFORMANCE. Open, noto- 
rious, exclusive, adverse possession of real estate by one claiming 
to be the owner thereof will give a perfect title thereto, as well 
for the purpose of enforcing the specific performance of a con- 
tract for the sale thereof, as for all other purposes of ownership. 


AppEAL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


Cowin & McHugh, and O. H. Ballou, for appellants: 


Mutuality in the contract is established where one party 
only signs. (Miller v. Cameron, 15 Atl. Rep. [N. J.], 842; 
Justice v. Lang, 42 N. Y., 493; Thayer v, Luce, 22 O.8t., 
62; Clason v. Bailey, 14 Johns. [N. Y.], 484; Gartrell v. 
Stafford, 12 Neb., 552; Lowber v. Cornnit, 36 Wis., 176; 
Laythoarp v. Bryant, 2 Bing. [N. C., Eng.], 736*; Fry, 
Spec. Per. of Cont., 201, 202; Morin v. Martz, 13 Minn., 
191; Brumfield v. Carson, 33 Ind., 94; Reed, Stat. of 
Frauds, sec. 359; Hiseley v. Malchow, 9 Neb., 174; Connor 
v. Hingtgen, 19 Id., 472; Burt v. Wilson, 28 Cal., 632; 
Ogden v. Ogden, 4 O. St., 182; Switzer v. Skiles, 3 Gil. 
[Ill.], 529; Talbot v. Bowen, 10 Am. Dee. [Ky.], 747; 
Worrall v. Munn, 5 N. Y., 229; 2 Kent. ‘Com., 510; Afe- 

vea v. Purmont, 16 Wend. [N. Y.], 460; Old Col. Ry. 
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Corp. v. Evans, 6 Gray [Mass.], 25; Barstow v. Gray, 3 
Greenl. [Me.], 409; Brown, Stat. of Frauds, sec. 366.) 
A contract in writing may be applied to its proper sub- 
ject-matter by oral evidence. (Buéler v. Davis, 5 Neb., 521; 
Watson v. Baker, 9 8. W. Rep. [Tex.], 867; Sanborn 
v. Nockin, 20 Minn., 178; Mansfield v. Hodgdon, 17 N. 
E. Rep., [Mass.], 544; Thayer v. Luce, 22 O. St, 62; 
Marriner v. Dennison, 20 Pac. Rep. [Cal.], 386; Black 
v. Prait Coal Co., 5 8. Rep. [Ala.], 89; Prater v. Miller, 
3 Hawks [N. Car.], 628; Wiswall v. McGowan, 1 Hoff. Ch. 
{N. Y.], 126.) The description of the property is suffi- 
cient. (Bradley v. Packet Co., 13 Pet. [U. S.], 89; Vind- 
quest v. Perky, 16 Neb., 284; Connor v. Hingtgen, 19 Id., 
472.) The statute of frauds must be pleaded specially. 
(Hiseley v. Malchow, 9 Neb., 174; Gillespie v. Moon, 2 Johns. 
Ch. [N. Y.], 585; Steele v. Russell, 5 Neb., 212; Blanch- 
ard v. Jamison, 14 Id., 244; BR. Co. v. Hayes, 13 Id., 491; 
Jenkinson v. Monroe, 39 N. W. Rep. [Mich.], 854; Russell 
v. Rosenbaum, 24 Neb., 769; Curtis v. Cutler, 7 Td., 318; 
Gibson v. Parlin, 13 Id., 292.) Adverse possession is es- 
tablished against Crawford and his heirs. (Hardy v. Rid- 
dell, 24 Neb., 670.) 


A. J. Poppleton, and Lake & Hamilton, contra, cited, as 
to the signatures required by the statute of frauds: Worrall 
v. Munn, 1 Seld. [N. Y.], 244; Ballard v. Walker, 3 Johns. 
Cases [N. Y.], 60; Roget v. Merritt, 2 Caines [N. Y.], 
120; Cluson v. Bailey, 14 Johns. [N. Y.], 486, and cases; 
Gartrell v. Stafford, 12 Neb., 552; Becker v. Mason, 2 Pac. 
Rep. [Kan.], 850; Grafion v. Cummings, 99 U.S., 100; 
Connor v. Hingigen, 19 Neb., 472. As to the first formal 
point discussed in the opinion: 2 Story’s Eq., secs. 151-2, 
770; Glass v. Hulbert, 102 Mass., 24; Elder v. Elder, 10 
Me., 80; Osborn v. Phelps, 19 Conn., 83; Westbrook v. 
Harbeson, 2 McCord’s Eq. [S. Car.], 112*; Best v. Stow, 2 
Sandf. Ch. [N, Y.], 292; Henkle v. R. EB. A,, 1 Vesey 
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[Eng.], 317; Motteau v. L. A. Co., 1 Atk. [Eng.], 545. 
As to the second formal point discussed in opinion : Hamil- 
ton v. Harvey, 121 Tl, 469; Hammer v. McKidowney, 46 
Pa. St., 334; Eggleston v. Wagner, 10 N. W. Rep. [Mich.], 
37; Ryan v. Davis, 6 Pac. Rep. [Mont.], 341; Nippolt v. 
Kammon, 40 N. W. Rep. [Minn.], 267 ; Holthouse Appeal, 
12 Atl. Rep. [Pa.], 340; Waters v. Baker, 9S. W. Rep. 
[‘Tex.], 867; Preston v. Preston, 95 U. S., 202; Capps v. 
Holt, 5 Jones Eq. [N. Car.], 153; Jordan v. Fay, 40 Me., 
130; Bowers v. Andrews, 52 Miss., 596; Fulton v. Robin- 
son, 55 Tex., 404; Johnson v. Granger, 51 Id., 42; Bald- 
win v. Kerl, 46 Ind., 433; Miller v. Campbell, 52 Id., 127; 
Mathews v. Jarrett, 20 W. Va., 415; Westfall v. Cottrills, 
24 Id., 263; Blankenship v. Spencer, 78. E. Rep. [W. 
Va. }, 433; Dobson v. Litton, 5 Cold. [Tenn.], 616 ; Holmes 
v. Evans, 48 Miss., 247. As tothe fourth formal point 
discussed in the opinion: Taylor v. Williams, 45 Mo., 80; 
Powell v. Conant, 33 Mich., 396 ; Pratt v. Eby, 67 Pa. St., 
396 ; Littlefield v. Tinsley, 26 Tex., 352; Pomeroy, Spec. 
Perf., sec. 203 ; Jeffries v. Jeffries, 117 Mass., 184; Dobbs v. 
Norcross, 24 N. J. Eq., 327; Adams v. Valentine, 33 Fed. 
Rep. [N. Y.], 1; Pyrke v. Waddingham, 10 Hare[Eng.], 1; 
Swayne v. Lyon, 67 Pa. St., 436 ; Griffin v. Cunningham, 19 
Gratt. [Va.], 571; Park Comr’s v. Armstrong, 45'N. Y., 
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Coss, Cu. J. 


The plaintiffs and appellants filed their amended and 
supplemental petition in the court below, alleging that on | 
December 10, 1887, the defendant was the owner in fee of 
lot 4, and the west one-third of lot 3, in block 77, in 
the city of Omaha; that on said date, and prior thereto, 
the plaintiffs were the owners in fee of lot 2, in block 174, 
and the east half of lots 5 and 6, in block 80, in the city of 
Omaha; also twenty acres of land adjoining Cote Brilliante, 
an addition to the city of Omaha, and described as follows: 
Beginning at the southwest corner of section 29, township 
16, range 13 east, thence east 32 rods, thence north 663 
rods, thence east 48 rods, thence north 134 rods, thence 
west 80 rods, thence south 80 rods to the place of begin- 
ning, being part of the southwest quarter of the southwest 
quarter of section 29, township 16 north, range 18 east, of 
the 6th P. M.; that the premises last described was well 
known to the defendant when the contract was entered into 
as hereinafter stated, and he knew exactly the property 
designated in the agreement as such twenty acres, and as 
being the only property owned by plaintiffs at that place; 
also the north half of block 1, in Ambler Place, an addi- 
tion within the city limits of Omaha, and lot 14, in block 
5, and lot 11 in block 2, in Boggs and Hill’s second ad- 
dition to the city of Omaha, described in the contract as 
“ Boggs and Hill’s addition,” the word “second” being 
left out by mistake, but is the property contemplated and 
bargained for by defendant. 

The plaintiffs were also the owners of stock in the Mid- 
land Guarantee and Trust Company, a corporation organ- 
ized under the laws of this state; that on December 10, 
1887, said parties entered into a contract in writing whereby 
it was agreed that the defendant should sell and convey to 
the plaintiffs the property described as belonging to him in 
consideration of $25,000 in cash, and $3,100 stock in the 
Midland Guarantee and Trust Company, and take the 
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other property described as plaintiffs’ as the balance of the 
consideration for defendant’s property agreed to be sold and 
exchanged, the consideration for which, described in said 
written contract, was $115,000. The amount to be paid 
by defendant for lot 2 in block 174 was $40,000, from 
which-was to be deducted $14,500, the amount of a mort- 
gage incumbrance assumed by defendant, the equity of the 
plaintiffs therein being valued by the parties at $25,000 ; 
the amount paid by defendant for the east half of lots 
5 and 6, in block 80, was $20,000, upon which there was 
a mortgage of $5,600, assumed by defendant, the equity 
of the plaintiffs being valued at $14,400 and agreed upon 
between the parties. The twenty acres described was 
taken at the agreed value of $12,000; the north half 
of block 1, in Ambler Place, at the agreed value of 
$20,000; the lots in Boggs and Hill’s second addition at 
$17,100, upon which there was a mortgage of $2,100, the 
equity of the plaintiffs being valued at $15,000. All the 
property was taken by the defendant from plaintiffs subject 
to the incumbrances as aforesaid, the equities of the plaintiffs 
therein being calculated to make the sum of $115,000. All 
of which agreement, bargain, and contract were entered into, 
in writing between the parties thereto on December 10 
1887, copies of which are attached marked A and B; that 
on said date there was paid on said contract $2,000, a rea- 
sonable time being agreed upon between the parties to 
execute deeds, and complete the exchange and purchase. 
The plaintiffs proceeded immediately to perfect said con- 
tract and executed warranty deeds of conveyance, excepting 
the incumbrances assumed by defendant and subject to 
which the property was taken; that on the same day the 
contract, after being signed, was changed in this respect : 
The defendant had been negotiating for a loan upon his 
property described of $25,000, and being notified that the 
money was ready, it was agreed that the defendant might 
make the loan, to be assumed by the plaintiffs, who would 
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take the property subject to the amount of the loan in lieu 
of the payment of that amount in cash; the defendant 
thereupon executed a mortgage for $25,000 in favor of 
John D. Creighton, which was assumed by these plaintiffs. 
They further allege that they perfected all title to said 
property, and tendered deeds of conveyance therefor before 
the commencement of this suit, and are ready and willing 
to deliver the same, and have them in court for that pur- 
pose. They further allege that they tendered the stock 
aforesaid to the amount of $3,100, being at the rate of fifty 
per cent of the par value of said stock, the same being 
$6,200, which they are now ready and willing to deliver 
to the defendant upon his performing his part of the 
agreement hereinbefore set forth. They further allege that 
some question having arisen as to the title of the north 
half of block 1, Ambler Place, they proceeded at once to 
secure certain deeds perfecting said title beyond question, 
though such deeds were not necessary to make such title good. 
They were secured after the commencement of this suit, 
to-wit, deeds from Catharine Beard and her husband, James 
Beard; Harry A. Beard and wife; Minnie E. O'Neill, née 
Beard, and her husband; Penelope Campbell, née Ambler, 
and her husband; all of which deeds conveying the interests 
of the grantors in said north half of block 1, Ambler Place, 
Douglas county, Nebraska, running to a grantor by war- 
ranty deed to the plaintiffs from the parties, and all being 
now of record, making the title in the plaintiffs good be- 
yond question. Before and since the commencement of 
this suit, the plaintiffs have requested the defendant to con- 
vey the premises to them, by him contracted, and sold, and 
exchanged to them as described, according to the terms of 
said agreement, but the defendant has at all times refused, 
and still refuses, to execute and deliver such conveyance, 
and to transfer the property to these plaintiffs; and they 
allege that they have performed all the conditions of said 
agreement on their part. 
45 
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The plaintiffs pray that the defendant be required to re- 
ceive the consideration so tendered, and to execute and 
deliver to plaintiffs a deed of conveyance of said premises, 
with covenants of general warranty, except as to said mort- 
gage of $25,000, assumed by plaintiffs, and for special re- 
lief reforming the contract in regard to the mistake in 
omitting the word “second” before the word “addition,” 
in the Boggs & Hill addition property described, as such 
was the intention of the parties, the mistake being mutual. 


_ “Exuipir A. 
“Omana, NEBRASKA, December 10, 1887. 
“Memorandum of exchange of real estate and personal 
property, between E. H. Sherwood and O. H. Ballou, and 
E. G. Ballou. 


E. H. Sherwood’s barn and 
lot, Seventeenth and Daven- 


port sepadeunetadiacetecdaatadsoaentanaye ésseaseecdsaiciaig 110,000 
Bellow slot 2 in 174... . $40, 000 
Less .....006 eGusseterse Shobesieouses 14/500 
$25,500 
East half lots 5 and 6, B. 80, 
Omaha .......csccccecccese veces $20,000 
Vi@8S iccds sc ceecsasseccnc'veseaeeecces 5,600 
—— 14,400 
Twenty acres adjoining Cote 
Brilliante, Douglas county, 12,000 
North half block 1, Ambler 
Place.........csseecseccessccecees 20,000 


Lots 14 B. 5, and 11 B. 2, 
Boggs & Hill’s Addition to 


Ommahaa.....cccccescssesrereseees $17,100 
Vi€SS sce sssseetsas-csseesssedse: tates 2,100 
: 15,000 
Cash sc csstiiaces cchexeessceess caeie 25,000 


Balance in Midland Gunvantss 
& Trust Company stock at 
BO Cents....ccccsssessceececseces 3,100 

——— $115,000 

“(Signed) E. H. SHERWOOD. 

“O, H. BaLov.” 
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“Exuisitr B. 


“OQmaHA, NEBRASKA, December 10, 1887. 
“Received of O. H. and E. G. Ballou, two thousand 
dollars, as part payment purchase money on lot four and 
west third of lot three, block seventy-seven (77), Omaha, 
Douglas county, Nebraska, in accordance with a certain 
memorandum of sale and exchange of properties this day 
made between the said Ballous and myself, in the hands of 
C. Hartman. All titles to be perfected; abstracts to be | 
furnished by both sides. 
“ (Signed) Epwin H. SHEerwoop.” 


To which the defendant answered, denying that the 
plaintiffs, on December 10, 1887, were the owners of the 
lots of Jand and premises described, including stock of the 
Midland Guarantee and Trust Company, or that he had 
any personal knowledge of, or had examined the same. 
He admits that he signed the contract in writing set out, 
but that it was agreed when the same was signed that it 
was not to be delivered or become operative unless the title 
to the real estate described should be approved by Hon. 
George B. Lake, upon abstracts of title to be immediately 
furnished by plaintiffs, and that such abstracts were not 
approved, but were disapproved and rejected, and that he 
never signed any other contract for the conveyance or ex- 
change of real or personal estate between the parties thereto. 
He further denies that any parol modification or change 
was ever made in said instrument of writing, and that the 
alleged change is prohibited by chap. 32 of the statutes of 
this state, and is void, and defendant denies every other 
allegation of the plaintiffs not herein expressly admitted, 
and says that the alleged contract was never perfected and 
completed, and never took effect; that the title to the 
premises described as to be conveyed by said plaintiffs is 
not free from doubt, and is not good and marketable, and 
is unequal, unfair, and unjust and inequitable, and ought 
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not to be enforced by the court. The plaintiffs replied 
denying each and every allegation in the answer contained 
except wherein tlie same admits the allegation of the plaint- 
ifs’ petition. 
There was a trial to the court, which found the equities 
with the defendant, and dismissed the petition with judg- 
ment for the defendant’s costs. 
The case is now brought here on appeal from this de- 
cision. In examining the case and giving my views on the 
several propositions involved, I will follow the order pre- 
sented by the brief of counsel for the appellee; and, first, 
as to a point admitted by counsel to be one of minor con- 
sideration, that the contract set up, purporting to be be- 
tween E. H. Sherwood, on the first part, and O. H. Ballou 
cand E. G. Ballou on the other part, is signed only by one 
of the parties of the second part, and while, as counsel 
allege, there is doubtless a conflict of authorities as to the 
sufficiency of a contract thus executed to take the case out 
of the statute of frauds, that conflict has been settled in this 
court by the decision in the case of Gartrell v. Stafford, 12 
Neb., 545. In this case, at pp. 551-2-3, the writer, Judge 
MaxwELL, after quoting sec. 5, chap. 32, Comp. Stats., 
and citing the 4th sec. of the English Statutes of Frauds 
and Perjuries, 29 Car. II, says, that “the law is now well 
settled that under this statute the agreement need only be 
signed by him who is to be charged by it,” citing authori- 
ties; and again, “that it is sufficient if the contract or 
memorandum thereof is signed by the party to be charged, 
that is by the vendor. (BR. v. C., 17 Neb., 673, and cases 
cited at p. 679 of op. M., J.)” 

Passing to those points of the argument deemed by coun- 
sel of such importance as to be classified by numbers, we 
find it stated, “I, That a written contract cannot be en- 
larged or limited by parol and specific performance asked 
upon it as thus modified by parol.” This objection doubt- 
less refers to the allegation of the petition, “that on the 
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same day the said contract, after being signed, was changed 
in this respect: the said defendant had been negotiating for 
a loan upon the property above described of $25,000, and 
being notified that the money was ready, it was agreed be- 
tween the parties, plaintiffs and defendant, that the defend- 
ant might make the Joan upon the property for said sum of 
$25,000, and that the plaintiffs should assume said loan 
and take the property subject thereto in lieu of the pay- 
ment of $25,000 in cash, and thereupon the defendant ex- 
ecuted a mortgage upon the property for $25,000 in favor 
of John D. Creighton, which was assumed by these plaint- 
iffs in lieu of said payment in cash. 

It appears from the testimony of the appellee, that at 
the time of the exccution of the contract, for the exchange 
of real estate and personal property, set forth, he said to 
O. H. Ballou that “he wanted some money out of it, and 
ought to have at least $25,000 in ‘cash, to which Ballou 
replied that “he did not have that much in cash.” Sher- * 
wood informed him that he had already negotiated with 
John D. Creighton for a loan on that property of $25,000; 
that the whole matter was then in his hands and was about 
consummated ; that the abstracts of title had been passed on, 
and that he told Ballou that he could probably get the loan 
from Creighton on the same terms of his negotiation, and 
asked him at that time if he objected to paying ten per cent 
interest, which he was to pay, because he could not get the 
money anywhere else; that he had tried the investment 
companies, and they wouldn’t loan on livery stables he- 
cause such property was perishable, but Creighton had of- 
fered him the loan, and he asked Ballou if he objected to 
ten per cent interest, and understood him to say that “he 
didn’t object;” that it was finally agreed that Ballou should 
go to Creighton and make the same loan that he, Sher- 
wood, had negotiated, saying to Ballou, that he had an 
engagement with Creightou at the Paxton hotel, at 2 
o’clock on that day, “then he was to see him.” 
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The further circumstances of the loan were testified to 
by Sherwood, Ballou, and Creighton. There is scarcely 
arly difference in their testimony, but as Creighton was the 
least interested, the substance of his evidence will be 
stated. He testified that he had engaged to meet Sherwood 
at the Paxton hotel from 11 A. m. to 2 P. M., on Decem- 
ber 10, but could not say whether or not he was to meet 
Ballou; but that he did meet them both at that time. 
Sherwood told witness that he was then on a deal with 
Ballou, and asked witness if it would make any difference 
if Ballou would take that loan; that witness had begun 
an arrangement with Sherwood to loan him $25,000 on 
his property, and was to meet him there to give him the 
money, and had every arrangement made for that purpose, 
and, when he came in, said to witness that Ballou would 
be there, and asked witness if he would just as soon loan 
. him the money, and that he was on the deal with him. 
Mr. Ballou came in and sat down and, in conversation, 
asked witness if he couldn’t take less interest. After 
further conversation as to the rate of interest, the witness 
testifies that Ballou finally concluded to take it at that 
rate, if the deal went through all right; that witness had 
the check there to hand to him, when they said they 
could not get the exchange in shape before Monday, but 
witness replied that he wanted his interest to go on from 
that day; that Sherwood remarked, repeating it three 
times, that the papers could not be got up before Monday ; 
that it would depend on Judge Lake’s decision, who was to 
look the papers all over ; that after some conversation be- 
tween Sherwood and Ballou about some of the property 
being in litigation, Sherwood said, if Judge Lake is to pass 
on the papers, and they go through all right, Ballou was to 
assume the mortgage; then witness went down to the bank 
and gave Sherwood the money. ‘This evidence was intro- 
duced on the part of the defendant, appellee. 

The sole object of the introduction of the clause of the 
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petition referred to was to lay the foundation for the in- 
troduction of the proof of the payment by the appellants 
to the appellee of the $25,000 upon the contract according 
to one of the terms thereof. If the theory of the appel- 
lants’ case is correct, they are entitled to a conveyance of 
the property which, by the terms of the contract, they con- 
tend was agreed to be conveyed to them by Sherwood, only 
as burdened with the incumbrance of $25,000, loaned and 
advanced on the property by Creighton, and actually de- 
livered over to Sherwood. It is to that extent only a 
variation of the contract; not so much in the method as 
in the proof of payment; and that proof having been of- 
fered and given by the appellee himself, and not appearing 
to be in violation of any rule of evidence, or of equity, I 
think it fully sustains that allegation of the appellants. It 
is no variation of the written contract; neither does the 
evidence of payment, had it been introduced by the appel- 
lants, tend even to establish the contract by parol, but only 
to prove the performance of certain conditions of the con- 
tract, agreed to be performed by the appellants—the cash 
payment of the consideration, 

II. The second objection is that the contract set up is too 
indefinite to be enforced unless made definite and certain 
by parol, which, under the rule, is not permissible. The 
objection is taken more especially to that part of the contract 
which designates “twenty acres adjoining Cote Brill- 
iante”; that the description of that tract is not such as 
to enable the court, without parol evidence, to apply it to 
the premises agreed to be conveyed. By reading the con- 
tract it isseen that the first property designated is that of 
«E, H. Sherwood’s barn and lot, Seveuteenth and Daven- 
port”; undoubtedly meaning that the property to be ex- 
changed and conveyed by Sherwood is his barn and lot 
on the corner of Seventeenth and Davenport streets, and 
this appears, from the whole case, to have been the sole 
property intended to have been exchanged by him. 
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Following this is a description of real estate, cash, and 
trust company stock to be exchanged by O. H. and E. G. 
Ballou therefor. “Ballou’s lot 2, B. 174, with price, less 
the incumbrance, and the net price.” The “east half lots 
5 and 6, B. 80, Omaha, with price, less the incumbrance, 
and the net price.” The “twenty acres adjoining Cote 
Brilliante, Douglas county, with price.” The “north half 
block 1, Ambler Place, with price.’ The “lots 14, B. 5, 
and 11, B. 2, Boggs and Hill’s addition to Omaha, with: 
price, less the incumbrance, and the net price.” In these 
descriptions the owner’s, Ballou’s, name, in the possessive, 
only occurs once, but that immediately precedes the first 
description, and must be taken to be the case of that 
which follows, and not limited to the one instance, but in 
the third description of property to be exchanged should 
be held to read ‘‘Ballou’s twenty acres adjoining Cote 
Brilliante, in Douglas county,” and so also as to the second, 
fourth, and fifth designations of property exchanged under 
the contract. Yet as thus read, and understood, it may be 
contended that the several snbject-matters of the contract 
are in some degree subject to be ascertained by extrinsic 
evidence. ‘That this may be done was held by this court 
in the case of Adams v. Thompson e al., 28 Neb., 54, 
in which the contract for the sale of the real property was 
entered into by the parties through correspondence by mail, 
describing the property in the first letter of the plaintiff to 
the defendant, as follows: 

“OmaunHa, NzEs., Oct. 26, 1885. 

“Dear Sir: Mr. Pollock, signal service officer, in- 
forms me that you own lot in McShane’s sub. Do you 
wish to dispose of your contract upon reasonable terms?” 

In several of the subsequent letters the negotiation was 
mentioned, but always by the same description—“five d., 
McShane’s sub.” 


In the opinion of the court, by the then Chief Justice 
REESE, the following language was used: 
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“But it is contended by appellant that there is no such 
description of the real estate in the correspondence as woulk| 
entitle the purchaser to a decree for specific performance. 
The first letter from plaintiff to defendant refers to de- 
fendant’s lot in McShane’s sub. (meaning subdivision). 
In the answer defendant refers to ‘the’ five acre lot in the 
same subdivision. The same occurs in defendant’s letters 
of November 6 and 11, and throughout the whole of the 
correspondence there is no question as to the identity of the 
property. Defendant had no other property in the subdi 
vision referred to, and the correspondence was with refer- 
ence to that owned by him. ‘This was sufficient to admit 
parol evidence as to the description.” Upon this question 
the chief justice cited Atwood v. Cobb, 16 Pick. [Mass.], 
230, an action to recover damages for the non-performance 
of an agreement to convey real estate under the following 
contract signed by both parties: 


“ MIDDLEBOROUGH, March 25, 1883. 

“This certifies that I) have sold to Nathaniel Atwood 
about five acres of land, more or less, with the shop and 
other erections and improvements on it, which I own in 
Middleborough, on the road to Wareham, being the same 
which I bought of him, in consideration of the same sum 
which I paid him for the same, with interest from the time 
I purchased the same till I paid for it (supposed about six 
months) with the expense of the deed ; also the taxes for 
one year.” 


At the trial a nonsuit was ordered, and upon exceptions 
taken to the supreme court the nonsuit was vacated. 
Chief Justice Shaw, after sustaining the trial court in over- 
ruling certain parol evidence offered, said: “But parol ev- 
idence of the situation and circumstances of the land, or 
other subject-matter about which the contract treats, is ad- 
missible to explain and give effect to the terms of the con- 
tract.” 
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Also the case of Hurley et al. v. Brown, 98 Mass., 545, 
to enforce the specific performance of the following contract: 


“ $50. Lywn, April 14, 1886, 

“Received of John and Michael Hurley the sum of fifty 
dollars in part payment for house and lot of land situated 
on Amity street, Lynn, Mass. The full amount is $1,700. 
This bargain to be closed inside of ten days from date 
thereof.” 


At the trial the plaintiffs proved by parol (subject to 
objections to the admissibility of the evidence) that the 
defendants owned no other real estate on Amity street, and 
that the parties had been in treaty for the purchase of the 
premises described. Hoar, J., found as a fact that the piece 
of real estate mentioned in the receipt was that described 
in the bill, but it appeared in evidence that there were other 
houses situate on lots in Amity street. The case was re- 
‘ported for the determination of the full court. In the 
opinion by Foster, J., it was held that “ No more particular 
description is necessary under the statute of frauds in a 
contract for the sale of real estate than is one relating to 
personal property. In each, to constitute a bargain and sale, 
or a contract which will be specifically enforced in equity, 
the subject-matter thereof must be identified. Ina deed, the 
words of description are, of course, intended to relate to 
an estate owned by the grantor. This is also the presump- 
tion in construing a contract for a future conveyance. If 
the party who enters into the agreement in fact owns a par- 
cel answering to the description, and only one such, that 
must be regarded as the one to which the description refers, 
With the aid of this presumption, the words “a@ house and 
lot” on a street where the party who uses the words owns 
only one estate, are as definite and precise as the words 
“ny house and lot” would be; a description the sufficiency 
of which has been placed beyond all doubt by very numer- 
ous authorities. (Bird v. Richardson, 8 Pick., 252; Phelps 


Vou. 32] SEPTEMBER TERM, 1891. 683 
Ballou vy. Sherwood. 


v. Sheldon, 13 Id., 50; Atwood v. Cobb, 16 Id., 227.) In 
both cases the same extrinsic evidence must be resorted 
to, by the aid of which all uncertainity is removed. 
Where the words used are “my estate,” in a particular lo- 
cality, oral evidence is necessary to show what estate the 
vendor did own.” 

And also the case of Sanborn ef al. v. Nockin, 20 Minn., 
178, for the specific performance of a contract to convey 
real estate through correspondence by letter based upon the 
following description of property by one of the plaintiffs 


to the defendant: 
“APRIL 27, 1872, 


T learn you are the owner of five acres of land in sec- 
tion 2, T. 28, R. 28. * * * If you desire to sell I 
would like to learn your ae and will make you an 
offer, if desired.” 


In the opinion of the court it was held that “the evi- 
dence showed that the defendant was the owner of five 
acres of land in section 2 aforesaid, being the same par- 
ticularly described in the complaint, and that his title 
thereto was perfect of record, and there was no evidence 
tending to show that he was the owner of any other land in 
said section. This was certainly a sufficient ascertainment 
and identification of the land referred to in the contract.” 

In support of the principle held, in the cases mentioned, 
is cited that of the English decision, in 1817, of Ogilvie v. 
Foljambe, 3 Merivale’s Reports, p. 60, on an agreement to 
purchase a leasehold house in Grosvenor Place, by the de- 
fendant, which having been violated, the master of the 

‘rolls said: “The subject matter of the agreement is left 
to be ascertained by extrinsic evidence, and for that pur- 
pose such evidence may be received. The defendant speaks 
of ‘Mr, Ogilvie’s house,’ and agrees ‘to give £14,000 for 
the premisces;’ and parol evidence has always been admit- 
ted, in such a case, to: show to what house, and to what 
premises, the treaty related.” 
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In the case of Adams v. Thompson, cited as a decision 
of this court, it will be observed that the opinion was that 
of a divided court, one member dissenting, but in the dis- 
senting opinion, while adequate reasons were given, on 
grounds fully expressed, there is no dissent to the admis- 
sion of parol evidence in support of the contract. 

Within the rule of the cases cited there was evidence in- 
troduced upon the trial, and admitted subject to exception, 
tending to identify, and in my opinion does, in the ab- 
sence of any conflicting evidence, sufficiently identify the 
several parcels of the appellant’s property described in the 
contract with that set out, and technically and particularly 
described in the petition. And also to identify the several 
parcels of land described in the contract with the lands 
contemplated and intended by the parties in the negotia- 
tions which led up to the execution of the contract. By 
such evidence it was proved that lot 2, block 174, was 
situate on Jackson street, Omaha, in Douglas county, with 
improvements of two houses and a barn; that the plaintiffs 
were in possession at the time of the exchange, and owned 
no other property in that block or vicinity; that in the ne- 
gotiations for the exchange the appellee contended, for a 
time, that the valuation in the exchange was too high. 
Also that the east half of lots 5 and 6, block 80, Omaha, 
were situate on Capitol avenue, between Nineteenth and 
Twentieth streets; that the property was improved by a 
two-story frame house and barn; that plaintiffs were in 
possession, and owned no other property in that block 
or in that vicinity. Also that there was, and still is, a 
well known addition to the city of Omaha laid out and 
platted into lots, in the market and on the records, as Cote 
Brilliante; that the twenty acres described by metes and 
bounds in the petition, owned by the plaintiffs, adjoins said ~ 
addition known as Cote Brilliante, improved with a dwell- 
ing house, and under partial cultivation, with fruit and 
vines, was in the possession of plaintiffs at the date of the 
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contract for exchange of property, and was the only land 
or lots owned by them adjoining said addition, or in that 
vicinity. Also, that the property described in the peti- 
tion as the north half of block 1, Ambler Place, an addi- 
tion in Douglas county within the limits of Omaha, is by 
such evidence fully identified with the parcel of real prop- 
erty described in the contract as [Ballou’s] N. half B. 1, 
Ambler Place. 

It is deemed scarcely necessary to contend that in de- 
scribing town lots the capital initial letter N. is universally 
understood in this state to mean north, and the letter B. to 
mean the block on which the lot is situate. 

It was also in like manner proved on the trial that Ambler 
Place was at the time an addition to the city of Omaha, 
located in section 29, in the southwest part of the city ; that 
it was well known city property, that had been platted into 
blocks and lots, many of which had been sold, resold, and 
improved, and that the plaintiffs owned the half block de- 
scribed in the petition as in Ambler Place, at the time of 
this exchange, unimproved. 

By the same evidence the property set out in the petition 
as lot 14 in block 5, and lot 11 in block 2, in Boggs and 
Hill’s second addition to the city of Omaha, was identified 
with that described in the contract as lot 14, B. 5, and lot 
11, block 2, in Boggs and Hill’s addition, Omaha. It 
was proved that Boggs and Hill were the proprietors of 
two additions to the city of Omaha, one of which was 
known as Boggs and Hill’s addition, the other as Boggs 
and Hill’s second addition; that the plaintiffs neither 
owned nor claimed any property in the addition, but did 
own and had possession of the lots described in the second 
addition. The location of the lots on Twenty-ninth ave- 
nue, on which they are described as fronting, is sufficiently 
set out in the evidence. 

It was also proved that the failure to insert the word 
“second” in the description of the property in the con- 
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tract was by inadvertence and was not by design; and there 
is no suggestion that the property as correctly described in 
the petition was not fully understood to be the same as 
that intended to be described in the contract. 

III. The third point arises upon the question of title. 
In this I refer to Exhibit B, set forth, the last clause of 
which is that “all titles to be perfected, abstracts to be 
furnished on both sides.” Thetwo exhibits being parts of 
the same transaction, and executed at the same time, for a 
common purpose, must be construed together and relatively 
to each other. The quoted words of the receipt, therefore, 
amounted to a notice from one party to the other that there 
existed something about the title of some part of the prop- 
erty being exchanged that required perfecting. This is 
the only evidence apparent, upon the record, that either 
party were, at that time, aware of there being an action 
pending involving the title to part of the real property 
being exchanged. 

It appears by the records of this court, of which the 
court will take judicial notice, that on the 4th day of Oc- 
tober, 1887, one Frances Walton commenced an action 
against one Henry Ambler and others in the district court 
of Douglas county, including one of the plaintiffs in this 
action, in which she set up and claimed to be the owner of 
an undivided one-sixth interest in the tract of land therein 
described, and which includes the north half of block 1, 
Ambler Place, an addition in Douglas county, Nebraska, 
and within the limits of the city of Omaha, as described 
in the amended petition, which interest she claimed as one 
of the legatees under the will of her father, Daniel Phil- 
lips, deceased; and the prayer of the petition, in which 
case, was a partition and sale of the said land. 

It also appears that on the same day the said plaintiff, 
Frances Walton, commenced an action in the same court 
against one Leopold Doll, which action involved some 
portions of the same property of the case hereinbefore 
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mentioned; that issue was joined in both of said causes, 
which were, both upon the same evidence, tried to the said 
court together on the 7th day of January, 1889; that in 
each case there was final judgment on the merits for the 
defendants; and that each of said causes were brought to 
this court upon appellate proceedings, where, upon full con- 
sideration, both of said judgments were affirmed. (See 29 
Neb., 626.) 

The above is, no doubt, the lawsuit or lawsuits which 
Mr. Sherwood heard about when he went to the bank shortly 
after signing the contract, and which caused him to become 
dissatisfied with the trade. But he nevertheless afterward 
met Ballou and Creighton at the Paxton hotel, as we have 
seen, and while he, as he testified, expressed anxiety on ac- 
count of the Jawsuit, he expressed no determination to 
abandon or repudiate the contract, but, as we have seen, 
recognized Ballou as the active and interested party in 
closing up the loan of $25,000 upon the property at 
Seventeenth and Davenport streets, with Creighton. Yet 
Mr. Sherman testified that when he heard of the lawsuit 
he told Hartman that he did not care to have anything 
more to do with it, adding, “I was, of course, frightened 
about it some—never heard of it before.” He again fixes 
the time, definitely, as Monday, December 12, in the fore- 
noon, when he had the conversation with Hartman, and 
that his cause and ground of dissatisfaction with the trade 
was the lawsuit and the effect of the lawsuit upon the title. 
And he speaks of the lawsuit as “ the Ambler lawsuit.” 

There was an interview between O. H. Ballou and Mr. 
Sherwood at Higgins’ restaurant on or about the 15th day 
of December, or between that day and the 20th December, 
1887, at which time it appears that Ballou had obtained 
a quitclaim deed of the Ambler Place property from the 
plaintiff in the said lawsuit for a consideration of $1,200, 
and tendered it, together with the deeds for the property 

nd the Midland Guaranty and Trust Company stock, as 
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stated in the contract, to Sherwood. At this interview, as 
he testifies, Ballou laid the papers down on the table 
“and remarked ‘thése are the deeds,’” etc. “And I said, 
‘Mr. Ballou, that trade has been declared off some time 
ago, and I want nothing to do with it.’ And I said, ‘I 
am not satisfied with the trade.’” ‘ Well,” says he 
(meaning Ballou), “here isa quitclaim deed of the law- 
suit.” “Well,” says I (meaning Sherwood), “there are other 
defects, and I don’t want anything more to do with it.” 
All that Mr. Sherwood appears to have said to Ballou at 
that, or any other time, in response to his tender of the title 
papers and the stock, was to refer him to what he had pre- 
viously stated to Hartman in regard to the lawsuit and that 
the trade was off. 

Considering the whole of Mr. Sherwood’s testimony it 
appears that he determined to break off the trade and to 
refuse to carry out the exchange of property solely upon 
the ground, and for the reason, of the Ambler lawsuit; 
and that he declared the intention to Hartman, whom he 
says he understood to be acting for the Ballous in the busi- 
ness, He states expressly that he told Ballou that he ‘had 
told Hartman a week ago that I had declared the whole 
thing off. I told Hartman, virtually, when he referred to 
the lawsuit, that I didn’t want to have anything more to 
do with it.” In another place he states that he made this 
statement to Hartman on the 12th, and he also states, that 
Judge Lake returned from Peoria on the 19th, so that it is 
apparent that his refusal to carry out the trade and ex- 
change of property was based upon some reason other than 
the want of a seal to the deed from Crawford to Richard- 
son and Moore, as it runs through the entire case that that 
defect was first discovered and communicated to Sherwood 
by Judge Lake after his return from Illinois. 

While it is not denied that before Sherwood will be com- 
pelled to accept a deed of Ballou’s property in exchange 
for his own he must be presented with a merchantable title. 

e 
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I do not think that the existence of a lawsuit involving 
the title to a piece of real property would be received as 
evidence in any court that the title thereto, in any party to 
such suit, or other person, was unmerchantable. It is the 
title itself, in fact and in law, that must govern the question 
of its quality. In the two lawsuits abovereferred to, wherein 
the title to the Ambler Place property of the Ballous was 
litigated, other property depending upon the same questions 
of Jaw and fact was also involved. Before the same were 
or could be brought to trial, the Ballous, for a large and 
valuable consideration and outlay of money, obtained a 
conveyance of all title claimed by the adverse litigants (as 
to their property) and tendered it to Sherwood, yet, never- 
theless, there being other parties than the Ballous owning 
and claiming other property involving the same law and 
facts, as we have seen, the said Jawsuits were brought to trial 
in the one court and to review in the other, and in both 
cases were decided upon the merits against the litigants 
adverse to the Ballous. 

Sherwood, having refused to carry out the contract and 
exchange of property, basing his refusal solely upon the ex- 
istence of a Jawsuit involving the title toa part of Ballou’s 
property, cannot be permitted, after driving his opponent 
to litigation, to enforce the contract, to change his ground 
and defend his refusal upon auother and different ground. 
This point was decided by the supreme court of the United 
States in the case of Railway Company v. McCarthy, 96 U. 
S., 258. To state the point briefly as it arose in that case, 
there was a contract to ship a quantity of cattle from East St. 
Louis to Philadelphia. The cause of action was negligence, 
carelessness, and delay on the part of the railway company 
in the shipment of the cattle. It appears that the cattle 
arrived at Parkersburgh, West Virginia, Saturday night or 
Sunday morning, when there was delay, as defendant claimed, 
by reason of its being impossible to procure cars in which 
to continue the shipment of the cattle. Upon the trial the 
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defendant requested the court to instruct the jury, amongst 
other things, “that it was not the duty of the defendant or 
its connecting line, the Baltimore & Ohio Railroad Com- 
pany, to start out from Parkersburgh on Sunday with the 
plaintiff’s cattle, and that the plaintiff cannot recover dam- 
ages for failure to do so,” which was refused. Upon error 
the supreme court in the opinion say: “We have already 
shown that the defendant proved upon the trial that it was 
impossible to forward the cattle on Sunday for want of 
cars, and it is fairly to be presumed that no other reason 
was given for the refusal at that time. It does not appear 
that anything was then said as to the illegality of such a 
shipment on the Sabbath. This point was an afterthought 
‘suggested by the pressure and exigencies of the case. 
“Where a party gives a reason for his conduct and deci- 
-sion touching anything involved in a controversy, he can- 
‘not, after litigation has begun, change his ground, and put 
his conduct upon another and different consideration. He 
is not permitted thus to mend his hold. He is estopped from 
doing it bya settled principle of law ;” citing Gould v. Banks, 
8 Wend. [N. Y.], 562; Holbrook v. Wight, 24 Id., 169; 
Everett v. Saltus, 15 Id., 474; Wright v. Read, 3 Durnf. 
‘& East (3 Term R. Eng.], 554; Duffy v. O'Donovan, 46 
N. Y., 223, and Winter v. Coit, 7 Id., 288. These cases 
thoroughly sustain the principle to which they are cited. 
But even if the defendant, appellee, after having refused 
to carry out his contract for the exchange of property, and 
basing his refusal solely on the ground that that portion 
-of the property to be conveyed in exchange by the Ballous, 
situate in Ambler Place, was involved in the Ambler law- 
suits, was afterwards permitted to shift his ground of re- 
fusal upon the alleged defect in the title to the land upon 
which the Ambler Place was laid out and platted in the 
proprietors’ addition, and so in the Ballous, let us in- 
quire whether that title is to be considered defective, and 
whether upon that ground the defense can be sustained. 
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It appears from the evidence that the land upon which 
Ambler Place addition is laid out aud platted, the west half 
of the southeast quarter of section 29, township 15, R.13 E., 
was entered at the United States land office, March 23, 1857, 
by one Daniel W. Crawford, and that there is in fact recorded 
upon the record of deeds of Douglas county a warranty 
deed by Daniel Crawford to William E. Moore and Lyman 
Richardson dated and filed for record March 26, 1857, 
conveying the same tract of land for an alleged considera- 
tion of $1,850, for the same and other lands. It also ap- 
pears that said deed was executed by said Crawford before 
one Jonas Seeley, describing himself and signing his name 
officially as a notary public, of Douglas county, Nebraska 
territory, without affixing, and without claiming to use a 
notarial seal. It is upon this alleged defect in the notary’s 
acknowledgment of the deed that the defendant, appellee, 
seeks to question the title of the Ballous in the Ambler 
Place property. Upon the trial the plaintiffs introduced 
the testimony of Lyman Richardson, a witness, who testi- 
fied that he first came to Omaha to live in January, 1855, 
and had lived there since, except for five or six years dur- 
ing the war and subsequently; that he knew the property 
called Ambler Place; that formerly in partnership with 
William E. Moore he owned it; that they purchased it 
from D. W. Crawford, and together received a deed from 
Crawford, which deed was for a time in witness’s possession, 
but was not now to be found, as he had made diligent 
search for it; that he knew D. W. Crawford for six months 
or a year covering the time of the transaction of the pur- 
chase of the land and the deed from him; that witness and 
Moore at the time specified bought of Crawford Jand em- 
bracing 120 acres, including the Ambler Place property ; 
that he thinks Crawford had a fee title to the land con- 
veyed to Moore and witness, situated in section 29, town- 
ship 15, range 13, which witness cannot more particularly 
describe from memory, it being the same which Moore 
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and witness mortgaged back to Crawford, and finally wit- 
ness’s half of it toS. A. Megath. Witness does not know 
what became of Crawford after the sale of the land; he 
thinks he was here afterwards, but lias not seen him for 
thirty years and thinks he was an unmarried man at that 
time, from twenty-three to twenty-five years of age. 
Cyrus Morton, a witness for the plaintiffs, being sworn, 
testified that he resided in the same township west of 
Omaha in 1856 as at present, had resided there perma- 
nently for the last fourteen years, but off and on for thirty - 
two or thirty-three years; first came to Douglas county in 
1856; knew Daniel W. Crawford in the summer and fall 
of that year ; both he and witness had a pre-emption claim 
adjoining east and west; proved up their claims about the 
same time, and were witnesses testifying for each other; 
thinks Crawford proved up on 160 acres, and that Ambler 
Place is now a part of that land; block 1 of Ambler Placc 
isa portion of that land. To the best of witness’s knowl- 
edge, Crawford was a single man at that time in March, 
1857, and for several years afterwards; witness was well 
acquainted with him. From the date of entry of the tract, 
for several years, then, witness knew but little about its 
possession; since 1875 witness knew about it; the com- 
mon report was that Captain Moore and Lyman Richardson 
bought the land; witness does not think they occupied it, 
but that it was used for pasturage, and some hay was cut 
by different persons. Witness first occupied it. in 1875, 
through Mr. Ambler, or his local agent, Reuben Allen, 
who represented Ambler. Witness’s possession consisted 
in cutting hay on the land from 1875 to 1885, also in plow- 
ing a strip around it of not less than a rod and from that 
to a rod and a half in width, and about an half an acre out- 
side the strip to show possession and keep off herds; the 
strip was put in corn and Hungarian grass and the half 
acre in potatoes; witness gave up possession about tlirce 
years before the date of trial, when the land was laid out 
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in lots as Ambler Place, since which he has had nothing 
todo with it; but a number of families live on it, and 
houses were built two or three years ago, and are generally 
occupied, Witness last saw Crawford in the winter of 
1868 or ’9, or 1870, then living at Council Bluffs and 
married to a widow Viers; visited him at his house there 
and thinks it was in December, 1868, or the following 
winter; fixes the time from the fact that he returned from 
Montana in November, 1868, and it was after his return 
that he visited Crawford. Had seen Crawford the last, 
prior to that, two years before, in Montana, and he was 
then unmarried; cannot answer when he was married, but 
prior to the time witness saw him in Council Bluffs; saw 
his wife for the first time then, but had known of her; she 
was an elderly person, had borne children by her first hus- 
band, but not any to Crawford that witness knew of; can- 
not give the date of Crawford’s death, but it was about 
seven or eight years before this trial, and witness was sent 
for to attend the funeral at Council Bluffs, but never saw 
him after the visit mentioned. 

Upon cross-examination the witness stated that he had 
no absolute knowledge that Crawford might not have been 
married prior to his marriage to Mrs. Viers, but had al- 
ways known him as a single man. 

From this evidence it appears that actual adverse pos- 
session of the land in controversy on the part of Henry 
Ambler, through the witness Morton, commenced in the 
year 1875 and continued to 1885, when the same was laid 
off into lots, blocks, and streets as an addition to the city 
of Omaha, and a portion of the lots have since been occu- 
pied in severalty by purchasers and builders thereon, all 
claiming through Mr. Ambler. I think it is thus satisfac- 
torily proven that the statute of limitation had fully run 
as to the title to the Jand against Daniel W. Crawford and 
his legal representatives. I need not refer to the many cases 
in which it has been held in this and other courts that ten 
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years’ open, notorious, adverse possession of real estate 
gives a perfect title to the adverse possessor, and this with- 
out regard to color Of title or presumption of a paper 
title. But were this not the case, we have here both color 
of title and a perfect paper title, with one technical omis- 
sion—that of the claim of the notary Seeley to the use 
of a notarial seal. But it is suggested in the brief of coun- 
sel that it does not appear that the marriage of Craw- 
ford, late in life as it was, did not result in children, and 
counsel add, presuming that it did, it leaves to-day out- 
standing heirs, against which the statute does not run, who 
may still claim ownership of this property. The position 
of counsel must be upon the mistaken idea that the statute 
of limitation having began to run during the lifetime of 
Crawford would stop, go back, and commence anew as 
against any minor children surviving him. That such is 
not the law of this state I need only refer to the case of 
Hardy v. Riddle, 24 Neb., 670, an ejectment for real estate, 
in which it was held, in the opinion by Chief Justice 
Ress, that “It seems to be conceded that if the possession 
of Cameron and his grantees was adverse to the plaintiffs, 
the statute began to run against Thomas Hardy in his 
lifetime; but it is contended by the plaintiffs that his 
death and the minority of plaintiffs arrested the running of 
the statute until their majority, and therefore their action 
is not barred. It is true that some authorities are found 
which sustain the theory contended for, but the great ma- 
jority of the American decisions we think are-the other 
way, and it seems to us to be the settled law of this country 
that when the statute begins to run as against the father 
his death and the minority of his children or other heirs 
will not arrest it, and if it has run the statutory period be- 
fore the commencement of the action, the bar is as com- 
plete as though he had lived through the whole of the 
time of the statutory period of limitations.” To this was 
cited the decisions in Tyler v. Tyler, 2 S. W. Rep. [Ark.], 
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466; De Mill v. Moffatt, 13 N. W. Rep. [Mich.], 387; Rich- 
ards v. Clark, 3 Green [N. J.], 327. 

As to the general proposition that continuous, open, no- 
torious, adverse possession of land for the term of ten years 
in this state gives the possessor a perfect title, sufficient for 
the purpose of enforcing the specific performance of a con- 
tract for its sale and conveyance, I think there can be no 
doubt. Willard, in his treatise on Equity Jurisprudence, 
at star page 295, says: ‘“ Equity never compels a vendee to 
accept the conveyance of a doubtful title. If there be a 
defect in the paper title of the vendor it seems that if his 
possession under color of title has been sufficient to estab- 
lish a good adverse possession it is sufficient to be the 
ground of a decree.” This text has been followed in in- 
numerable cases, many of which are cited by counsel for 
appellants: Hellreigel v. Manning, 97 N. Y.,56; Murray v. 
Harway, 56 1d.,337; Brown v. Witten, 19 O.,1438; Thacker 
v. Booth, 6 S. W. Rep. [Ky.], 460; Shober v. Ducton, 6 
Phil. [Pa.], 185; Pratt v. Eby, 67 Pa. St., 396; Godden v. 
Kimmell, 99 U.S, 201; U. P. RB. BR. Co. v. McAlpine, 129 
Id., 314; Railway Co. v. McCarthy, 96 Id., 258; Carson 
v. Ins. Co., 62 Ta., 483; O’ Connor v. Huggins, N. Y. Supp., 
vol. 1, 377; Jennings v. Reevis, 78, E. Rep. [N. Car.], 897; 
Garner v. Lasker, 9S. W. Rep. [Tex.], 332. 

It will be observed that most of these cases are from the 
older states where the statutes require a much longer time 
to run than in this state, some of them twenty and others 
thirty years, so that in nearly every case the statute had 
run twenty, thirty; or forty years; but the principle of the 
decision is the same, that where an adverse possession had 
ripened into a perfect title it was held to be good in cases 
of specific performance and kindred cases, 

In the present action it should have been stated in the 
proper place that according to the abstract of title, taking 
it up again, Lyman Richardson and William E, Moore 
conveyed the land in question to Daniel Phillips, who 
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is deceased, and who before his death disposed of it by 
his last will and testament to certain heirs therein named, 
together with other property in the state of Iowa, and that 
the heirs conveyed the land to Henry Ambler, under whom 
it was occupied by Cyrus Morton up to the year 1885, and 
since then by various persons grantees of Ambler. So we 
see that the land was not only in the adverse possession of 
the grantors of the plaintiffs for the full term of ten years, 
but was also so possessed under color of title, which, though 
perhaps not strictly important in this state, is mentioned 
as bringing the case altogether within the authority of the 
text-book and the examples cited. 

As to the equities of the case, there is nothing in the 
evidence even tending to show that the contract was a hard 
or unequal bargain on the part of Sherwood; or that it is 
surrounded with any circumstances or flavor of injustice 
or lack of equity. We are favored with not the slightest 
key to the meaning of the words in the counsel’s brief 
which imports this to be ‘‘a case, in fact, in which the in- 
firmity of body and condition of the vendor is taken ad- 
vantage of by systematic combination between the appel- 
Jantsand certain alleged agents to draw the appellee into an 
unrighteous, unjust, and inequitable contract.” 

There is no evidence, aside from that furnished by the 
contract itself, of the relative value of the property bought 
in the sale and exchange by Ballous, and that by Sherwood. 

It is true there is the testimony of the counsel who ex- 
amined the title, that it would not be possible to borrow 
money from any of the loan agencies upon one of the par-- 
eels of Ballous’ property, but there is also the testimony 
of the appellee himself that he found it impossible to bor- 
row money from the loan agencies on his property for the 
reason that it was perishable property and not acceptable 
on that account. 

Upon the whole case I am of the opinion that it was 
not only a legal, but a just and equitable contract for the 
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exchange of property, and that the defendant having for 
no good reason refused to execute the contract, it will be 
enforced in equity. The decree of the district court is 
therefore reversed, and a decree will be entered in this court 
in strict accordance with the prayer of the amended and 
supplemental petition of the appellants, 


Norvat, J., concurs. 
MAXWELL, J., dissenting. 


This action was brought by the plaintifis against the de- 
fendant in the district court of Douglas county, and on the 
trial of the cause the court found the issues in favor of the 
defendant and dismissed the action, from which the plaint- 
iffs appeal to this court. 

The action is founded upon the following memoran- 
dum, marked “ Exhibit A” in the record: 


“OmaHa, Nzs., Dec. 10, 1889. 

“ Memorandum of exchange of real estate and personal 
property between E. H. Sherwood and O. H. and E. G. 
Ballou. 

E. H. Sherwood’s barn and lot, 17th St. and 
Davenport .......cocsccsccossescserscostvonsanee $115,000 00 


Ballou’s lot 2, B. 174, $40,000, less $14,500 $25,500 00 
E. 4 lot 5, 7, 6, B. 80, Omaha, "$20, 000, ‘less 


35, 600.. - 14,400 00 
20 acres adjoining Cote Brilliante, “Douglas 
COUNLY...coececsecccnsaterseessosenececseeaenecees 12,000 00 
N. 4, B. 1, Ambler Place..........sscseesteeeee 20,000 00 
Lot 14, B. 5, 7, lot 11, B. 2, Boggs & Hill’s 
Add., Omaha, $17, 100, less $2,100.. 15,000 00 
Cael cucet vs cacti d neivnrs seselorndeleienaaventcats 25,000 00 
Balance in Midland Gy. Trust Co. stock at 
BO Giissvndcnnssveestsodsoveaesvasisepeacensdastiees 2,900 00 
$115,000 00 
“ (Signed) E. H. SHerwoop. 


“O, H. Bauuow.” 
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At the same time the defendant executed a receipt in 
favor of the Ballous as follows: 


“Received of O, H. and E.G. Ballou two thousand 
dollars as part payment purchase money on lot four, and 
west third of lot three, block seventy-seven, Omaha, Doug- 
las county, Nebraska, in accordance with a certain memo- 
randum of sale and exchange of properties this day made 
between the said Ballous and myself in hands of C. Hart- 
man, all titles to be perfected, abstracts to be furnished by 
both sides. Evwin H. SHErwoop.” 

The money evidenced by this receipt’ has been repaid to 
the Ballous and accepted by them, and does not enter into 
this case. 

At the time of the preparation of these papers there was 
an action pending which affected the title of the Ambler 
Place property. There was also a defect in the conveyance 
of the title of that property from the original grantor, 
neither of which facts were communicated by Mr. Ballou 
to Sherwood, as Mr, O. H. Ballou testifies, This, no doubt, 
explains the above receipt—‘all titles to be perfected.” 

The first question presented is the sufficiency of the 
memorandum. It is well established that only the party 
to be charged need sign the memorandum, and it was so 
held in Gartrell v. Stafford, 12 Neb., 546, that only the 
vendor was required to sign the memorandum. The rea- 
son is that the person who sells the estate in effect states in 
writing the person to whom the sale was made, the estate 
sold, and the price. The vendee accepts such memoran- 
dum, and it becomes a binding contract upon both. In 
such case the vendee, upon tendering or paying the money, 
is entitled to a conveyance. This rule is subject to some 
exceptions which will be noticed presently. Where two 
persons own land together both must sign the memorandum, 
or at least it must be done in the names of both so as to 
be a binding contract, which may be enforced against both. 
The rule is that the contract at the time it was entered 
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into must have been in such form as to authorize either of 
the parties to enforce it against the other, otherwise there 
is no mutuality. (Boucher v. Vunbuskirk, 2 A. K. Marsh. 
[Ky.], 345; Hutcheson v, McNutt, 1O., 14; Ohio v. Baum, 
6 Id., 383; Cabeen v. Gordon, 1 Hill Ch. [S. Car.], 51; 
MecMurtrie v. Bennette, Harr. Ch. [Mich.], 124; Hawley v. 
Sheldon, Id., 420; Benedict v. Lynch, 1 Johns. Ch. [N. Y.], 
370; German v. Machin, 6 Paige Ch. [N. Y.], 288; Beard 
v. Linthicum, 1 Md. Ch., 345; Bodine v. Glading, 21 Pa. 
St., 50; Jones v. Noble, 3 Bush [Ky.], 694; Rider v. Gray, 
10 Md., 282; Reese v. Reese, 41 Id., 554; O’Brien v. 
Pentz, 48 Id., 562; Ewins v. Gordon, 49 N. H., 444; Rich- 
mond v. Dubuque, etc., R. Co., 33 Ia., 422; Tarr v. Scott, 4 
Brews. [Pa.], 49; Waterman on Specific Performance, 260.) 

If a party is not bound by the agreement himself he 
has no right to call upon a court of equity to enforce per- 
formance against the other party by offering in his petition 
to perform his part of tle agreement. As was said by one 
of the great chancellors, ‘this would not be equity that a 
party not bound by the agreement itself should be per- 
mitted at his option, and when he finds it to his advantage 
to do so, to compel the other party to perform, when, if the 
advantage were the other way, he could not himself be 
coerced to performance on his part.” (1 Sch. & Lef. [Trish], 
18; Tucker v. Clark, 2 Sandf. Ch. [N. Y.], 96; Meason v. 
Kaine, 63 Pa. St., 335; Duvall v. Myers, 2 Md. Ch., 401; 
Waterman on Specific Performance, 260.) 

In Luse v. Deitz, 46 Ia., 205, where a husband entered 
into a contract for the sale of real estate belonging to his 
wife, it was held that he could not compel fulfillment on 
the part of the purghaser by afterwards tendering a decd 
executed by both huskand and wife, there being no mutu- 
ality. So, where land was owned by two persons and a 
contract of sale was executed by one of them as though he 
owned the entire interest, when in fact he did not, it was 
held that there was a want of mutuality and the court re- 
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fused to enforce the contract. (Bronson v. Cahill, 4 Me- 
Lean [U.8.],19). Where A, without any authority from B, 
signs an agreement for the sale of land as the agent of B 
and C, it was held that although one of the vendors was 
willing to convey, yet there was no mutuality, whether Bhad 
any interest in the land or not. (Snyder v. Neefus, 53 Barb. 
[N. Y.], 63; Waterman on Specific Performance, sec. 197.) 

Many other cases to the same effect might be cited, 
but the rule is general that a party to be charged, who has 
neither signed a memorandum nor authorized the signing 
of the same, cannot be bound. 

‘The English statute of frauds required the instrument 
to be signed. Under this statnte and others where the 
same language is used, it has been held that the place of 
the signature is not material, All the cases, however, hold 
that the name, besides being in the handwriting of the 
person to be charged, must always be inserted in such a 
manner as to show the intention of the party to make him- 
self liable on the contract. (Kronheim v, Johnson, 7 Ch. 
Div. [Eng.], 60; Knight v. Crockford, 1 Esp. [Eng.], 188; 
Ogilvie v. Foljambe, 3 Meriv. [Eng.], 53; Morrison v. 
Turnour, 18 Ves. [Eng.], 175; Propert v. Parker, 1 Russ. 
& M. [Eng.], 625; Western v. Russell, 3 Ves. & B., 187; 
Penniman v. Hartshorn, 13 Mass., 87; Hawkins v. Chace, 
19 Pick. [Mass.], 502; Yerby v. Grigsby, 9 Leigh [Va.], 
387; Bleakley v. Smith, 11 Sim. [Eng.], 150; Holmes v. 
Mackeral, 3 C. B. [N.8.], 787; Brown on Statute of Frauds, 
357.) 

Our statute declares that “no estate or interest in the land 
* %* * shall hereafter be created, granted, assigned, or 
surrendered or declared unless by act or operation of law 
or by a deed or conveyance in writing subscribed by the 
party creating, granting, assigning, surrendering or declar- 
ing the same. It will be observed that our statute is dif- 
ferent from the English statute of frauds, in that it requires 
the memorandum to be subscribed. The original statute 
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in which the word “subscribed” is used appears to have 
been passed by New York, and the construction of that 
statute was before the supreme court of that state in Davis v. 
Shields, 26 Wend. [N. Y.], 341, where the subject is reviewed 
at length, and it was held to be imperative that the name be 
signed beneath. The decision was affirmed in James v. Pat- 
ten,6N. Y.,9, and De Beerski v. Paige, 47 Barb. [N. Y.], 
172. The language of the statute, so far as requiring the 
party to be charged to subscribe the memorandum, appears 
to have been adopted in Alabama Code of 1867, sec. 1862; 
California Code, sec. 1624; Michigan Compiled Laws 1871, 
ch. 166, sec. 8; Minnesota Statutes of 1873, vol. 1, pp. 691 
692; secs. 6 and 12, New York Rev. Stats. [6th Ed.], vol. 
3, pp. 141, 142; Oregon General Laws 1872, ch. 8, sec. 
775; Wisconsin Statutes of 1871, vol. 2, ch. 106, sec. 8; 
Waterman on Specific Performance, 240, and cases cited. 

Under a statute like our own not a single case has been 
cited showing that a memorandum will be sufficient unless 
subscribed by the party to be charged. The change in the 
language is significant, and it was the evident intention of 
the legislature to require a party whoshould make a mem- 
orandum of sale to do so over his own signature; but in 
the case at bar E. G. Ballou did not sign the memorandum 
or obligate himself in any manner. This being the case 
he was not bound by the memorandum and the contract 
could not be enforced against him. The insertion of his 
name at the top is simply descriptive of certain property 
which it was proposed to transfer to Sherwood, and even 
under the English statute of frauds would impose no lia 
bility upon Ballou whatever. There was no mutality, 
therefore, in the contract. 

Second—The memorandum in question was placed in 
the hands of Hartman by Sherwood to be held by him as 
anescrow. Hartman appears to have been the agent of 
both parties. There was no intention, on the part of Sher- 
wood at least, to have it take effect as a memorandum until 
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the title of the property was found to be in satisfactory 
condition, That such a delivery may be made to an agent 
for a special purpose is now well settled. (Dietz v. Farish, 
53 How. Pr. [N. Y.], 217; Ford v. James, 2 Abb. Ct. of 
App. [N. Y.], 159; Gilbert v. North, ete., Co., 23 Wend. 
[N. Y.], 43; Cocks v. Barker, 49 N. Y., 107; Braman v. 
Bingham, 26 Id., 483; Worrall ». Mines, 5 1d, 229; 6 
Am. & Eng. Enoy. of la, 859.) 

Soon after the execution of the memorandum Sherwood 
was informed that a lawsuit was pending against the Am- 
bler Place property and that there was some difficulty 
about the title. He thereupon informed Hartman that he 
would not take the property. This information was com- 
municated to Mr. Ballou, notwithstanding which he seems 
to have paid $1,200 to certain alleged heirs claiming an 
interest in the “Ambler” estate, and obtained a deed of 
that interest. On the 20th of December, 1887, he tend- 
ered a deed of the property in question and demanded a 
conveyance from Sherwood. 

The testimony shows that prior to that time Sherwood 
had consulted an attorney as to the character of the title 
which he would receive and was advised by such attorney 
that the title which Ballou could convey to the Ambler 
property would be unsafe and unmarketable. As there is 
some attempt to cast reflections upon Sherwood’s conduct 
in the premises it may be well to say that so far as we can 
observe he acted in the utmost good faith by employing an 
attorney noted alike for his integrity and ability. Had he 
been seeking opportunities to evade his duty.in regard to 
this property, it is not very probable that he would have 
made such selection. As there is a defect in the record 
title of the Ambler Place property it was sought to prove 
title by adverse possession, and one Cyrus Morton was 
called for that purpose. He testified as follows: 

A. The possession of the land since 1875 I know about. 

Q. Go back of .thata little and give, as far as you know, 
the character of the possession. 
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A. The common report was that Captain Moore and Mr, 
Richardson bought the land, but I don’t think they occu- 
pied it while they owned it, it was used partly for pasture 
and some hay cut on it by Tom, Dick, and Harry. 

Q. Who first did commence to occupy it as actual pos- 
sessor ? 

A. I commenced to occupy it in 1875. 

Q. Under what claim of possession ? 

A. Through Mr. Ambler, or his agent here, Mr. Reuben 
Allen. 

Q. Who did Allen represent? 

A. Henry Ambler. 

Q. When did that begin ? 

A. In 1875. 

Q. What did you do in the occupancy of that land, say 
when you first commenced and when you let it go? 

A. Icut hay on it for several years. 

Q. How many years? 

A. From 1875 to 1885, I believe. 

Q. What did you do, if anything, as to the cultivation 
of the ground? 

A. I plowed a strip around it, and cultivated a little in 
one corner of it, probably a half acre outside of the strip. 

Q. And how large a strip did you plow around? 

A. Well, not less than a rod, and from that up to a rod 
and a half as it happened to vary. 

. Do you mean continuously around the track? 

. Yes, sir. 

What was your object in plowing around it? 

. To show possession and keep off herds. 

. Did you raise anythiug on the strip? 

. Yes, sir; I raised corn on it one year and Hungarian 
one year, and the piece on the corner I raised potatoes on. 

Q. When did you let go the possession on it? 

A. I believe it was about three years ago. 

Q. Laid out as what ? 


>rPOPOPO 
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A. As Ambler Place. 

Q. Then you had nothing more to do with it? 

A. No, sir. 

Q. You are living there and have been these last few 
years, you say? 

A. Yes, sir. 

Q. What has been done since the platting there as to 
occupancy ? 

A. A number of families live on it and houses built 
on it. 

Q. What lots? 

A. House on block 2 and houses on blocks 8, 4, and 5, 
and I couldn’t state all. 

Q. Scattered over the addition ? 

A. Yes, sir. 

Q. When were they built? 

A. I think it is two years last fall; two or three years, 
I am not certain which, 

Q. Are these houses occupied ? 

A. Generally. : 

The plaintiffs evidently attempted to prove constructive 
possession by bringing the case within the statute in re- 
gard to cultivated lands. Sec. 8, ch. 2, Compiled Statutes, 
provides “That cultivated lands, within the meaning of - 
this act, shall include all forest trees, fruit trees, and hedge 
rows planted on said lands, also all lands surrounded by a 
plowed strip, not less than one rod in width, which strip 
shall be plowed at least once a year.” ~ 

It will be observed that there was no attempt on the 
part of Mr. Morton to plow the strip every year in order 
to bring the lands within the designation of cultivated 
lands. He says, “I plowed a strip around it and culti- 
vated a little in one corner of it; probably half an acre 
outside of the strip.” He nowliere testifies that his pos- 
session was exclusive or uninterrupted, or that it continued 
for the period of ten years, All three of those proposi- 
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tions must be proved to establish adverse possession, That 
was so held by this court in Carroll v. Patrick, 23 Neb., 
835; Gower v. Quinlan, 40 Mich., 572; Dunn v. Miller, 
75 Mo., 260; Perkins v. Blood, 36 Vt., 273. 

The laying out of Ambler Place into lots and blocks 
would not aid the plaintiff, as the settlement seems to have 
been restricted to certain lots and blocks on which build- 
ings had been erected. In this state of the title no capable 
lawyer would advise a client to invest therein, as the prop- 
erty would not be salable for anything like its value, and 
a loan could not be obtained upon it from any loan- 
ing company in the state. Every purchaser of land has 
aright to demand a title which shall protect him from 
anxiety, lest annoying, if not successful, suits be brought 
against him and probably take from him land in which 
money was invested. He should have a title that should 
enable him not only to hold his land but to hold it in 
peace, and if he wishes to sell it, to be reasonably sure that 
no flaw or doubt will come up to slur its marketable value. 
{ Dobbs v. Norcross, 24 N. J. Eq., 827; Kostenbader v. 
Spotts, 80 Pa. St., 430.) 

In a large number of cases it has been held that where 
the evidence of title was merely that of long possession the 
purchaser would not be compelled to accept the title. 

_( Cunningham v. Sharp, 11 Humph. [Tenn.], 116; Lewis v. 
Herndon, 3 Litt. [Ky.], 358; Wayne v. Lyon, 67 Pa. St., 
436; Freetly v. Barnhart, 51 Id., 279; Speakman v. Fore- 
paugh, 44 Id., 363; Butler v. O’Hear, 1 Dessaus. Eq. 
[S. Car.], 382; Linkons v. Cooper, 2 W. Va., 67; Thom- 
son v. Dulles, 5 Rich. Eq. [S. Car.], 370; Littlefield v. 
Tinsley, 26 Tex., 353; Powell v. Conant, 33-Mich., 396.) 
And even where the court may regard the title favorably, 
if it has been questioned by lawyers of ability whose opin- 
ion on the subject is entitled to respect, specific perform- 
ance may be refused. (Price v. Strange, 6 Mad. [Eng.], 
159, 164; Pyrke v. Waddingham, .10 Hare [Eng.], 1; 

47 
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Snyder v. Spaulding, 57 Ill., 480; Waterman on Specific 
Performance, 413.) 

“It is evident from an examination of the record that the 
capable lawyer who appeared for the plaintiffs was some- 
what taken by surprise on the trial at the condition of the 
record title to the Ambler Place property and sought to 
cure the defect as far as possible by proof of adverse pos- 
session. So far as the record discloses, no such claim of 
title had been made until the trialk Mr. Ballou certainly 
did not make it when he tendered a deed to Sherwood. 

Third—The contract is too indefinite to be enforced. It 
fails to show in what city or county Sherwood’s barn and 
lot are situated, also in what city lot 2 in block 174 is situ- 
ated; also the twenty acres adjoining Cote Brilliante, and 
the north half of block 1, Ambler Place. 

In Hamilton v. Harvey, 121 IIl., 469, the court says: 
“Tt is essential that the description of the subject matter 
should be so definite that it may be known with certainty 
what the purchaser supposed he was contracting for and 
that the court may be able to ascertain.” 

In Eggleston v. Wagner, 46 Mich. 610, the court, in 
speaking of the degree of certainty required, says: “The 
terms may be abstract and of a general nature, but they 
must be sufficient to fit and comprehend the property which 
is the subject of the transaction; so that with the assistance 
of external evidence the description, without being con- 
tracted or added to, can be connected with and applied 
to the very property intended and to the exclusion of all 
other property.” Many other cases to the same effect might 
be cited. 

It appears that lots 14, block 5, and 11, block 2, Boggs 
& Hill’s addition to Omaha, which is incumbered to the 
extent of $2,100 and valued at $17,100, is not in the 
addition named. To explain this discrepancy Mr. Ballou 
testifies that he wrote the memorandum while Mr. Sher- 
wood read the list from a copy which he had furnished 
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him. This Sherwood denies. His testimony on that point 
is as follows: 

Q. Will you state what the fact is, according to your 
recollection, in that particular ? 

A. My recollection is this: After we had talked over 
the matter in regard to prices, etc., Hartman says, “ Well, 
we had better draw up the contract, hadn’t we?” and Mr. 
Ballou says, ‘Yes, sir.” I assented io it, and Mr. Ballou 
says, “ You draw up the contract,” and Mr, Hartman says, 
“No, you draw it up yourself,” so Mr. Ballou sat down 
to the desk. Mr. Hartman sat up alongside of hin, right 
facing his left shoulder, and he and Mr. Ballou drew up 
the contract, and I was further back in the room, standing 
further back. 

Q. State then explicitly whether you read this memo- 
randum. 

A. Not at that time; not to him I didn’t; no, sir; Mr. 
Ballou and Mr. Hartman drew up that contract. 

Q. And made their own descriptions? 

A, Yes, sir, and I took Mr. Ballow’s chair and signed it. 

Q. Well, now, Hartman was acting at that time as Bal- 
lou’s agent ? 

A. Yes, sir; I didn’t know Ballou at all in the trans- 
action until that forenoon, until about half an hour before 
this transaction was closed. 

We thus, on this point, have a direct conflict in the tes- 
timony, and the court below had the witnesses before it and 
in its finding virtually passed upon their credibility, and 
in the present state of the testimony that question cannot 
be reviewed. , 

The proof fails to show that Sherwood had any know!l- 
edge of the precise location of the lots, or that he had ever 
seen them. Such being the proof there is a mistake which 
cannot be corrected by parol evidence. 

Sherwood also testified in respect to his reasons for de- 
elining to complete the contract as follows: 
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Q. When you met Ballou and Creighton at the Paxton 
house subsequently what had you learned at that time in 
respect to objections to the title, and what did you do or 
say at that time in respect to declaring this trade off? 

A. Well, I didn’t declare it off then, I said this-—I 
went down to lunch after this, and after lunch I went into 
the Commercial National Bank and met some friends of 
mine there and told them about this trade, and they said 
“there is a big lawsuit on the Ambler Place, a $20,000 
lawsuit on Ambler Place.” 

Q. State what you said about that, after you got back 
to the Paxton hotel, to Ballou. 

A. I said, “Ballou, I understand there is a big lawsuit 
on Ambler Place, that won’t do.” 

Q. What did he say? 

A. I understood him to say, “Well, Judge Lake can 
pass on that,” that is what I understood; that is all the 
conversation that passed between us, but I am quite posi- 
tive that is the remark he made to me, and I made a mem- 
orandum of it afterwards. 

Sherwood also testified that Judge Lake, after a careful 
examination of the title, advised him, “ that there is a serious 
defect in this title.” He also testifies that he communicated 
this matter to Hartman and informed him that Judge Lake 
said he wouldn’t buy the property himself; he said that the 
‘Omaha Loan & Trust Company wouldn’t loan money onthe 
property, and he said if there is anybody on the property. 
I wouldn’t have a title whereby I could eject them, and 
Hartman said, “Tam sorry this thing aint a going through 
because 1 wanted to get some commission out of it.” 

Q. What did you say about the trade being off? 

A. I said decidedly it is off; I said I don’t want to do 
anything else in this matter, and Hartman said, “ Well, I 
have great respect for Judge Lake’s opinion,” and he said, 
“T am going around to see Mr. Ballou and tell him I will 
not urge the matter any further.” 
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This was before the tender of the deed. 

Mr. Ballou in his re-examination does not deny the tes- 
timony of Sherwood. He testifies on that, point as fol- 
lows: 

Q. When did you first hear Judge Lake’s name men- 
tioned, if at all, in the connection with these affairs, the ex- 
amination of titles, and from whom? 

A. I think it was Saturday night, the 10th, or the even- 
ing of the 10th, Hartman came over to our office and said 
there was several abstracts to be got out and wanted us to 
hurry them up and get them out, and I think I asked him, 
as we couldn’t get them all out at one time, where we should 
send them; he said he didn’t know, but he presumed to 
Lake, as Lake had examined some before for Mr. Sher- 
wood, and on the next Monday morning, in the forenoon, 
my brother and I went over to Mr. Hartman’s office; I 
wanted to see the contract at Hartman’s, hadn’t seen it be- 
fore,and Mr. Hartman said, “ Lake is going to examine those 
abstracts, and you send them up here as fast as yon get 
them and I will send them down;” that would be the 12th 
Monday, that is, the forenoon. 

Q. Did you hear anything said about it before that? 

A. That Saturday night he presumed, but positively 
Monday. 

Q. Did Hartman, at any time, for Mr. Sherwood, com- 
municate to you any complaints of this title, other than 
you have stated ? 

A. No, sir. I asked him, Hartman, a couple of times, if 
there was any other defect that he claimed, and he said he 
couldn’t find out if there was.” 

The parties, therefore, in effect, agreed that Judge Lake 
should examine and approve or disapprove the abstracts, 
This he did, holding the title insufficient. It is claimed 
that Sherwood should have stated the very objections upon 
which his refusal was based, and that no other objections 
could be considered; and in support of this proposition, 
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certain cases, not relating to specific performance, are cited. 
What he wanted, evidently, was the property he had con- 
tracted for conveyed by a good title, and no court would be 
justified in compelling a party to accepta questionable title 
against his protest. 

The fact that no case relating to specific performance 
has been cited in favor of the proposition, shows that the 
rule has not been applied in that class of cases, aud it 
should uot be applied in this. 

The case of Gregory v. Littlejohn, 25 Neb., 368, is very 
similar to this in many respects. In that case the memo- 
randum was placed in the hands of a third party until the 
title and character of certain real estate which it was pro- 
posed to be exchanged could be examined. The proposed 
title and land did not prove satisfactory, whereupon the 
party refused to perform and this court refused to enforce 
the agreement. 

It is evident that Sherwood’s title to the property that 
he was owner of, is good and that it is productive prop- 
erty. He should not be compelled to accept a title which 
no member of this court, if in the practice, would advise 
a client was free from reasonable doubt. The plaintiffs 
have lost nothing, as they still have their property. Nor 
should the defendant be bound by a memorandum which 
was not equally binding on the adverse parties. 

There are other reasons why the judgment should be 
affirmed, but those heretofore given are sufficient. The 
judgment is right and should be affirmed. 


SUPPLEMENTAL opinion on motion for rehearing. 
{FILED J ANUABY 6, 1892.) 
MAXWELL, J., dissenting. 


Tam unable to concur in the views of a majority of the 
court in overruling a motion for a rehearing, and I will 
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briefly state some of the reasons why a rehearing should 
be granted. It is assumed in the majority opinion that 
the case of Gartrell v. Stafford, 12 Neb., 545, is similar to 
this, and because it was held in that case that only the 
party to be charged need sign the memorandum, that, there- 
fore, only one of the parties to be charged in this case, 
viz., Sherwood, need sign. There is no‘similarity between 
the cases, as will readily be seen from a mere statement of 
the facts. 
At common law a parol contract for the sale of land 
was valid, and if fair in all respects would be enforced. 
The statute of Charles II required the party to be charged 
to sign a memorandum of the sale, in order to prevent 
fraud and perjury, which, so far as we can judge at this 
distance, were frequently resorted to to obtain lands and 
goods. Therefore, the statute changed the rule of evidence 
so the contract must be proved by a note or memorandum 
thereof. All the common law pleaders agree that the statute 
did not change the mode of pleading the contract by the 
plaintiff; that remains as before the statute. Nor is the 
right to sue for the consideration changed ; that remains as 
before the passage of the act referred to, Therefore, where 
_a party sells lands to another and gives him a memoran- 
dum of the sale duly signed, he may, as before the passage 
of the act, sue for and recover the consideration, That is 
the common Jaw, and is in force in this state, and that is 
what is decided in Gartrell v. Stafford. Inthe case at bar, 
however, there purported to be an exchange of lands. In 
other words, Sherwood sold his lots to one of the Ballou 
Brothers, and he was to pay him in lots owned by himself 
and brother. The brother did not sign the memorandum, 
so that he is not bound, and the contract could not be en- 
forced against him, He is a party to be charged and it is 
admitted that he is not liable on the contract. It is a fun- 
damental rule in specific performance of contracts that the 
contract shall be mutual; that is, that both shall be bound 
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or neither will. This rule is universal, and there is no 
exception, so faras Iam aware, No case has been cited 
certainly in the majority opinion. If the party seeking to 
enforce the contract is not himself liable thereon, and it 
could not be enforced against him, there is no reciprocity in 
allowing him to enforce it against the other party. (Bene- 
dict v. Lynch, 1 Johns. Ch. [N. Y.],370; German v. Machin, 
6 Paige Ch. [N. Y.], 288; Woodward v. Harris, 2 Barb. 
[N. Y.],439; Phillips v. Berger, Id.,611.) The attorneys 
for the appellee have cited a number of authorities upon this 
point which are not noticed or attempted to be explained in 
the majority opinion. This, no doubt, was one of the 
grounds upon which the capable trial judge in the court 
below refused to enforce the alleged contract. 

Second—The description of twenty acres adjoining Cote 
Brilliante is entirely too indefinite. No case has been 
cited, nor have I been able to find any, where such a gen- 
eral description, unaccompanied with any explanatory Jan- 
guage, has been held sufficient. The description will ap- 
ply to any twenty acres even if purchased after the signing 
of the memorandum, and no doubt was one of the reasons 
why the court below refused performance of the alleged 
contract. : 

Third—The alleged memorandum provided that all 
titles should be perfected. In other words, that each party 
should furnish a perfect title to the property he was going 
to convey, but on the trial the appellants did not introduce 
any title whatever to Ambler Place. It is true an attempt 
was made to prove title by adverse possession. The party 
to be affected by the decree was not before the court and 
would not be bound by its judgment, and is not before 
this ‘court, and, therefore, the finding and judgment, if 
against him, is no protection to appellees and gives them 
no title whatever. Nor did the proof establish open, no- 
torious, exclusive, adverse possession for ten years before 
the trial of the case, and the title thus proposed is not a 
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marketable one, nor one that any member of this court, if 
in the practice, would advise a client was sufficient. The 
appellee is entitled to a marketable title, aud the want of 
one fully justified the trial court in refusing to enforce the 
alleged contract. 

Fourth—The misdescription of the lots in Boggs & 
Hill’s addition is also a fatal defect. We must remember 
that the lots in the second addition of Boggs & Hill are 
nouch less valuable than those in the first addition. 

A mistake is conceded, the only dispute being as to how 
it occurred. Upon this point the testimony of the plaint- . 
iff (O. H. Ballou) and defendant are directly at variance, 
and it is evident that one of them is mistaken. There is 
no corroborating proof of either, and the finding of the 
trial court in favor of the appellee cannot be disturbed un- 
less we overthrow all our rules in cases of conflicting 
evidence. 

There are many other reasons why a rehearing should 
be granted. I believe the decision is wrong and cannot be 
sustained either on principle or authority. It is the duty - 
of a court to state the law correctly, and every departure 
therefrom works injustice, not only to the parties immedi- 
ately concerned, but to the entire state, and it is the duty 
of each member of the court to contend for what he be- 
lieves to be right in the premises and state his reasons 
therefor. I therefore dissent from the order overruling 
the motion for a rehearing. It is proper to remark, also, 
that I think this is the first case decided by a divided 
court, during the nearly twenty years that I have been a 
member, where a motion for a rehearing has been denied, 
and under the circumstances it seems to me that a rehearing 
probably would result in what I conceive to be a correct - 
decision. 
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WiLtrAM RUTHERFORD Y. STATE OF NEBRASKA, 
[FiLep SEPTEMBER 15, 1891.] 


1, Peremptory challenges to jurors are not to be exercised un- 
til the jurors have been passed for cause and twelve men are in 
the box. 


2. 


On the trial of one R. for felony, while the jury was be- 
ing impaneled, the court made an order as follows: “The court 
ordera the defendant to exercise his first three peremptory chal- 
lenges before the panel is filled,’’ to which exceptions were taken. 
Held, An undue exercise of power prejudicial to the accused. 


Error to the district court for Hall county. Tried 
below before Trrrany, J. 


James H. Woolley, for plaintiff in error, cited: 4 Black- 
stone’s Com., 352; Lamb »v., State, 36 Wis., 427. 


William Leese, Attorney General, contra. 
MAXWELL, J. 


The plaintiff in error was convicted of arson in the dis- 
trict court of Hall county, and sentenced to imprisonment 
in the penitentiary for twelve years. 

The first error assigned is an order of the court, while 
the jury was being impaneled, as follows: “The court 
orders defendant to exercise his first three peremptory chal- 
lenges before the panel is filled,” to which exceptions were 
duly taken. 

Section 468 of the Criminal Code provides that “the 
following shall be good causes for challenge to any person 
called as ajuror on the trial of any indictment: First— 
That he was a member of the grand jury which found the 
indictment. Second—That he has formed or expressed an 
opinion as to the guilt or innocence of the accused; Pro- 
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vided, That if a juror shall state that he has formed or ex- 
pressetl an opinion as to the guilt or innocence of the accused, 
the court shall thereupon proceed to examine, on oath, such 
juror as to the ground of such opinion, and if it shall appear 
to have been founded upon reading newspaper statements, 
communications, comments, or reports, or upon rumor or 
hearsay, and not upon conversations with witnesses of the 
transactions or reading reports of their testimony or hear- 
ing them testify, and the juror shall say, on oath, that he 
feels able, notwithstanding such opinion, to render an im- 
partial verdict upon the law and the evidence, the court, if 
satisfied that such juror is impartial and will render such 
verdict, may, in its discretion, admit such juror as compe- 
tent to serve in such case. Third—In indictments for an 
offense, the punishment whereof is capital, that his opinions 
are such as to preclude him from finding the accused guilty 
of an offense punishable with death. Fourth—That he is 
a relation, within the fifth degree, to the person alleged to 
be injured or attempted to be injured, or to the person on 
whose complaint the prosecution was instituted, or to the 
defendant. Fifth—That he has served on a petit jury 
which was sworn in the same cause against the same de- 
fendant, and which jury either rendered a verdict which 
was set aside, or was discharged after hearing the evidence, 
Sixth—That he has served as a juror ina civil case brought 
against the defendant for the same act. Seventh—That he 
has been in good faith subpoenaed as a witness in the case. 
Eighth—That he is an habitual drunkard. Ninth—The 
same challenges shall be allowed in criminal prosecutions 
that are allowed to parties in civil cases,” 

Persons called as jurors are sworn to answer questions 
touching their competency to sit in that particular case. If 
during the examination it is apparent that the person so 
called is biased either for or against the accused, or it ap- 
pears that for any other cause he may not be able to render 
a fair and impartial verdict he should be excused. The pur- 
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pose of these examinations is to obtain a jury that will 
render a verdict according to the evidence. 

From the earliest history of this state the course pur-. 
sued has been to call twelve men into the box as jurors, 
and after administering to them an oath to answer ques- 
tions as to their competency, the prosecuting officer, and 
then the attorney for the accused, would interrogate the 
persons so called as to their qualification and ability to sit 
in that case, and objections to the competency of any of 
them, if sustained, were immediately followed by calling 
another into the box in his stead, so that at all times there 
were twelve men ready to be sworn as jurors should the 
parties signify their acceptance of them. From the first 
the courts have insisted upon fair jurors. 

In Curry v. State, 4 Neb., 548, 549, Lake, Ch. J., says 
in speaking of the ground of challenge, “ Where the ground 
of challenge is the foundation or expression of an opinion 
by the jurors, before the court can exercise any discretion 
as to his retention upon the panel, it must be shown by an 
examination of the juror on his oath, not only that his 
opinion was formed solely in the manner stated in this 
proviso, but in addition to this the juror must swear un- 
equivocally ‘that he feels able, notwithstanding such opin- 
ion to render an impartial verdict upon the Jaw and the 
evidence.’ If he express the least doubt of his ability to 
to do so, he should not, in the face of a challenge for cause, 
be retained. And even whiere, by his formal answers, the 
juror brings himself within the letter of the statutory 
qualification, if the court should discover the least symp- 
tom of prejudice or unfairness or an evident desire to sit 
in the case, he should, in justice both to the state and the 
accused, be rejected.” 

When the challenges for cause are exhausted and a full 
jury obtained, then the statute provides for the exercise of 
peremptory challenges. The purpose of the law is still 
further to guard the rights of the accused and the state. 
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The mere circumstance that a juror has been interrogated 
closely by searching questions by the attorney for either 
party, may excite in his mind a feeling of resentment against 
the challenging party that will continue during the trial and 
longer. Every lawyer of extended experience knows that 
such cases are not of unfrequent occurrence, and the only 
safety of even an innocent party against a man of vindictive 
disposition, whose ill-will has been incurred, is to excuse 
him from the jury. It must bea bad case, indeed, where it 
is necessary for the state, by an undue advantage, in effect to 
pack a jury by retaining objectionable persons thereon, 
against the protests of the accused. The constitution guar- 
antees every person a fair trial before an impartial jury, 
and a jury of that kind can only be obtained by a full op- 
portunity to reject such persons as are deemed objectionable 
and selecting, as far as possible, fair-minded, unbiased ju- 
rors. This purpose will be promoted by deferring the exer- 
cise of peremptory challenges until challenges for cause 
are exhausted; and until such challenges have been made 
there is no authority to challenge peremptorily. The 
plaintiff in error exhausted his remaining peremptory chal- 
lenges and was deprived of three to which he was entitled. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur, 
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VILLAGE OF Enear v. Mary MILs. 
[FILED SEPTEMBER 15, 1891. ] 


Municipal Corporations: Unsarg SIDEWALKS. In an action 
against a municipality for damages of a serious nature to the 
plaintiff, caused by falling through a defective sidewalk, the tes- 
timony fully established the unsafe and dangerous character of 
the walk at the place where the injury occurred, and the serious 
nature of the injury, and failed to show contributory negligence 
on the part of the person injured, and there being no material 
error in the record, the judgment is affirmed. 


Error to the district court for Clay county. Tried be- 
low before Morris, J. 


Wm. M. Clark and S. W. Christy, for plaintiff in error. 
O. H. & A. BR. Scott, T. S. Fisk, and 8. A. Searle, contra, 
MAXWELL, J. 


This action was brought in the district court of Clay 
county by the defendant in error against the plaintiff in 
error to recover for personal injuries sustained by her by 
falling through a defective sidewalk in that village. 

The answer, which is very long, in effect, denies the 
truth of the petition, and pleads contributory negligence 
of the plaintiff below. 

The jury returned a verdict for $2,000, from which the 
court required the plaintiff below to remit the sum of 
$800. The court thereupon overruled the motion for a 
new trial and rendered judgment for $1,200 on the ver- 
dict. 

A large number of errors are assigned in this court, but 
the principal one relied upon is the want of notice of the 
defective condition of the walk. 
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Charles A. Fuller, a witness called by the defendant in 
error, testified in his direct examination as follows: 
. What is your name? 
. Charles Fuller. 
. Where do you reside? 
. I live in Edgar. 
. How long have you lived there? 
. Almost two years. I have been at work in Lin- 
co 


OEPOPOPO 


Do you know where the sidewalk is where this acci- 
dent occurred to the plaintiff? 

A. Yes, sir. 

Q. By whom were you employed at the time the side- 
walk was constructed? 

A. At the time it was constructed I was in the employ 
of Mr. Whitten. 

Q. That was the man who owned the property adjoin- 
ing it? 
"A. Yes, sir. 
. For what is that property used? 
. Lumber yard. 
. Whitten is proprietor of the lumber yard? 
. Yes, sir. 

Q. What, if anything, did you do in the construction of 
that walk? 

A. I built it. 

Q. Go on and state to the jury how you built it and all 


rOPOoP 


about it. 

* * * * * * * 
Q. State the nature of the materials used in construct- 

ing it. 

* * * * * * x 


A. I built the walk out of pieces of 2x4 that I used for 
stringers. Some of them were two and a half feet long, 
and some I used were sixteen feet long, and they were 
pieces that had been under the lumber pile and taken out 
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and thrown tooneside. It was waste lumber and not very 
sound pieces. I thought at the time that they were not fit 
to go under the walk. I used the pieces for the walk, and 
plank that I got off this same pile of lumber. It was 
old pieces of lumber. 
. It was refuse stuff? 
. Yes, sir. 
. At whose direction did you use this kind of lumber? 
Mr. Whitten’s. 
. What was the thickness of some of these boards? 
. Half an inch thick. 
. But what portion of them or what number of them’ 
would range that thickness? 

A. I suppose the biggest part of them were thin lum- 
ber. Some of them were a little over that. 

Q. What kind of nails did you use in constructing that 
walk? 
* * * * * * * 

Q. Tell the nature and kind of nails. 

A. We used some as large as 10 and some as small as 
4 shingle nails. 

Q. At whose direction did you use that lumber? 

A. Whitten’s. 

Q. At whose direction did you use these nails? 

A. Whitten’s. 

Q. State whether or not Whitten was the owner of these 
lots adjoining this particular place ? 

A. I suppose he was. 

Q. State whether or not, during the construction of that 
walk, you apprised Whitten as to the nails you were using 


and asked him for others. 
* x * * * * * 


OPOPOro 


Q. State whether or not you were on the spot at the 
time or immediately after the accident. 

A. I was there a little after. 

Q. You saw this plaintiff there before she had been 
moved ? 
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A. Yes, sir. 

Q. State the condition of the walk right there where you 
found this plaintiff lying, or at the spot pointed out to you. 

A. The board was broken in two, 

Q. Tell the jury how that board was, so you can make 
them understand ; just say how. 

A. It was broken between the stringers, next to the lum- 
ber yard, and next to the house. 

Q,. How near the inside of the end of the board ? 

A. I suppose a foot or a foot and ahalf. Something like 
that ; I don’t just remember just how far from the end. 
How wide was the walk at that place? 

. I don’t just remember how wide it was. 
. About how wide? 
About three and half to four feet, may be. 
. Three and a half to four feet. 
Yes, sir, may be. 
How was the walk made and laid? Show which 
the stringers run, 
North and south. 
Lengthwise with the street ? 
Yes, sir. 
The boards were nailed how? 
They were nailed cross-wise with the stringers, 
. That made each board about how long? 
. About four feet, I think; something like that, 
Did you examine that broken board at the time of 
this accident? 

A. Yes, sir; I looked at the board. 

Q. Just describe the appearance of that break to the jury. 

A. It looked like an old break in the board. It may 
have been a splinter that was broken new, but as near as I 
can remember it was an old break, and looked like it had 
been broken for some time. 

Q. How thick was that board? 

‘A, About half an inch thick. 
48 


orerereriorerere: 
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Q,. State how much that walk was traveled, whether it 
was a generally traveled walk. 

A. Yes, sir; I think it was traveled a good deal. 

Q. How long have you lived in Edgar? 

A. About two years. 

Q. You may state over what walk the people would 
travel in going from the northeast part of Edgar to the 
St. Joe depot? 

A. I think they traveled that walk. It was the only 
walk they would travel without going out of their way. 

Q. State whether or not you noticed that walk for a few 
days or a short time before this accident occurred. 

A. Yes, sir. 

Q. What had been its condition? 

A. I noticed the walk was in a very poor condition. 

Q. Please examine that map which I now hand you, 
this being north, south, east, and west (indicating). You 
may state whether or not this plat shows the way in which 
the streets run in that vicinity of the town? 

A. Yes, sir, 

Q. How many poor places, or bad places, was there in 
this particular walk where this injury occurred, adjacent 
to the lumber yard at the time of the accident? 

A. There were two or three places that were bad. 

This testimony is not denied in substance. It is evident 
that the walk was in an unsafe and dangerous condition 
from the first, and no attempt was made to make it safe, 
The injury was of a very serious nature, and the judgment 
is not excessive considering the injury. 

It is unnecessary to review the various assignments at 
length. Wo error sufficient to justify the reversal of the 
judgment has been pointed out, and none is apparent. The 
judgment of the district court is 


AFFIRMED. 


THE other judges concur. 
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McCormick Harvesting MacdHIne Co. v. C. M. 
MARTIN. 


[FILED SEPTEMBER 15, 1891.] 


1. Salo: Warranty Not Proven. In an action upon a note 
given for a harvester, where certain defects were alleged in vio- 
lation of a verbal warranty, held, that the evidence failed to es- 
tablish a verbal warranty, or that the machine was materially 
defective. 


: IMPLIED ACCEPTANCE. Retaining and using it beyond 
a reasonable time are deemed a full acceptance of the machine. 


2. 


Error to the district court for Lancaster county. Tried 
_ below before FiExp, J. 


Lamb, Ricketts & Wilson, for plaintiff in error, cited 
Osborne v, Marks, 22 N. W. Rep. [Minn.], 1; Melby v. 
Osborne, 24 Id., 253; Aultman v. Stout, 15 Neb., 586; 
Osborne v. Carpenter, 34 N. W. Rep. [Minn.], 183; Osborne 
v, Huntington, 33 Id., 789. 


Billingsley & Woodward, contra. 
MaxweELL, J. 


This action was brought on a promissory note, dated 
July 1, 1885, The note was one of three given for a Mc- 
Cormick self-binder. About January 1, 1886, the first 
note was paid, and subsequently thereto the defendant paid 
$10 on the second note. In September, 1887, he gave a 
chattel mortgage on certain property to secure the second 
note. 

The defendant in his answer alleges that plaintiff ver- 
bally, by its agent, who sold said binder to the defendant, 
warranted said binder to do first-class work in the cutting, 
binding, and saving grain. He also alleges that the 
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binder failed to comply with the warranty, whereby he was 
damaged in the sum of $200. 

On the trial of the cause the jury returned a verdict in 
favor of the plaintiff for $90 and allowed the defendant 
$90 on his counter-claim, and judgment was entered on 
the verdict. It appears from the record that the machine 
was purchased on a written warranty as follows: 

‘These machines are all warranted to be well made, of 
good material, and durable, with proper care. If upon 
one day’s trial the machine should not work well the pur- 
chaser shall give immediate notice to said McCormick 
Harvesting Machine Company, or their agent, and allow 
time to send a person to put it in order. If it cannot then 
be made to work well the purchaser shall return it at once 
to the agent of whom he received it, and his payment (if. 
any has been made) will be refunded. Continuous use of 
the machine, or use at intervals through harvest season, 
shall be deemed an acceptance of the machine by the un- 
dersigned.” 

The testimony shows that the machine in question was 
purchased in Lincoln about July 1, 1885, and taken to the 
defendant’s farm, and was there set up by Mr. Addis, for 
the plaintiff. He saw the defendant start the machine in 
a field of rye, and waited until he had cut once around the 
piece. The machine seemed to work all right, although 
the defendant testifies that quite a number of bundles were 
thrown from the machine unbound—about one-fourth, he 
estimates. On the next day he testifies that he cut twenty 
acres of oats for his brother. The machine evidently did 
good work all through the harvest of 1885, although it did 
not bind all the bundles. Heclaims to have presented his 
objection to Mr, Addis, who attempted to fix the maehine, 
but failed. He continued to use it and did not offer to 
return it, however, until two years afterwards. 

In July, 1886, a Mr. Robenson, a repairer for the 
plaintiff, went to the defendant’s residence and examined 
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the machine. Found it to be in,good repair and capable 
of doing good work if properly handled. He testifies that 
he adjusted it properly, and found some trouble with the 
back lashing which he corrected and followed the machine 
to the field, and that it did good work; and that the de- 
fendant afterwards expressed himself as satisfied with it. 
There is an attempt on the part of the defendant to deny 
this, and his attorney put words into his mouth for that 
purpose, but there is a substantial faulnire to deny material 
points in the testimony. 

The oral warranty set up in the answer is not proved. 
The defendant testifies in regard to it as follows: 

Q. Under what circumstances did you purchase the 
machine from Mr, Addis? 

A. I bought the machine from Mr. Addis, He guaran- 
teed it to work satisfactory. 

Q. What did he say about it? 

A. I don’t remember his exact words. It was to the 
effect that if the machine did not work I would not have to 
pay for it. 

Q. What did he say as to the quality of the machine as 
to its doing good work? (Plaintiff objected as leading. 
Overruled.) 

A. He said it would do as good work or better as any 
other machine, and I had always considered the machine a 
first-class machine, and tlfat is the reason I bought it. 

Q. Did you ever owna machine of this character before? 

A. No, sir. 

There is nothing in this in conflict with the written war- 
ranty. A purchaser must act in good faith with the par- 
ties from whom he purchases. If the machine is in fact 
a good machine, capable, if properly handled, of doing 
good work, the manufacturer is fairly entitled to be paid 
for his property, and specious pretexts to avoid payment 
should not be encouraged. The same rules must be ap- 
plied to machinery as to other property purchased on a 
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warranty with leave to return, that if after a reasonably 
fair trial the purchaser finds that it does not conform to the 
warranty he may return thesame. If he retains it beyond 
a reasonable time he will be deemed to have waived all 
objections to it. 

A machine that will cut twenty acres of grain the sec- 
ond day that it is used may be set down as a good machine, 
and it is not claimed there were any latent defects. The 
only defect, if such it was, was in the knotter, and well 
known to the defendant, and it is shown that the knotter 
could have been replaced for a trifling sum. The defend- 
ant testifies to his experience with machinery, but it is 
pretty evident that he was not very familiar with the run- 
ning of a machine and probably was unable either to put 
it in order or keep it so. However this may be, thie evi- 
dence fails to make a case to entitle the defendant toa 
counter-claim. Machinery is necessary in this state to 
carry on farming operations, particularly if carried on on 
an extended scale, and no class is more ‘interested than 
farmers themselves in requiring payment to be made for 
meritorious and substantial machines. Honor and integ- 
rity lie at the foundation of all permanent success in every 
kind of business. 

The verdict is against the clear weight of evidence. The 
judgment of the court below is reversed and the cause re- 
manded for further proceedings. , 


REVERSED AND REMANDED. 


THE other judges concur, 
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Warren v. Peterson, 


Henry K. WARREN, APPELLANT, V. E. W. PETERSON 
ET AL, APPELLEE. 


[Ficep SEPTEMBER 15, 1891.] 


Homestead: ABANDONMENT: ATTACHMENT. In an action by a 
purchaser of an alleged homestead to enjoin a sale of the prop- 
erty under an attachment and order of sale against the person 
who was entitled to the benefit of the exemption, the testimony 
tended to show that the premises had been abandoned as a 
homestead before the levy of the attachment, and that the pur- 
chaser had waived all claims for damages by reason of any lien 
or judgment on said land against Lydick, tbe vendor of the 
alleged homestead. Held, That there was no equity in the peti- 
tion and the judgment of the court below dismissing the action 
was right and was affirmed. 


APPEAL from the district court for Burt county. 
Heard below before WAKELEY, J. 


N. J. Sheckell, for appellant, cited: MceCreery v. 
Schaffer, 26 Neb., 173; Vi. Savings Bh. v. Elliott, 18 N. 
W. Rep. [Mich.], 806; Armitage v. Toll, 31 Id., 408; 
Thompson, Homesteads, secs. 264, 265, 277, 318; West- 
heimer v. Reed, 15 Neb., 664; Wright v. Smith, 11 Id., 
343 ;° Dennis v. Omaha Natl. Bank, 19 Id., 677; Zimmer 
v. Pauley, 8 N. W. Rep. [Wis.], 221; Persifull v. Hind, 
11 S. W. Rep. [Ky.], 15; Newton v. Calhoun, 68 Tex., 
451; Hanlon v. Pollard, 17 Neb., 371; Phipps v. Action, 
12 Bush [Ky.], 375; Guy v. Downs, 12 Neb., 533 ; Schribar 
v. Platt, 19 Id., 631. 


E. W. Peterson, contra, cited: Freeman, Executions, 
sec, 239; Rector v. Rotton, 3 Neb., 171; Conley v. Chili- 
cote, 25 O. St., 324; McComb v. Thompson, 42 Id., 146; 
Newman v. Franklin, 28 N. W. Rep. [Ta.], 579, Williams 
v. Moody, 28 N. W. Rep. [Minn.], 510; McDaniel »v. 
Ragsdale, 8 S. W. Rep. [Tex.], 625; Gates v. Steele, 48, 
W. Rep. [Ark.], 53, and cases. 
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MaxweELL, J. 


This is an action to enjoin a sale of real estate under an 
attachment upon the ground that the property was the 
homestead of one Josiah Lydick. 

The court below dismissed the action, from which decree 
the plaintiff appeals. It appears from the record that in 
June, 1887, Peterson, one of the defendants, brought an 
action in the district court of Burt county against Josiah 
Lydick to recover the sum of $290 and interest on two 
promissory notes, and that he caused an order of attachment 
to be issued out of said court and levied on said land, and 
on the 5th day of December following judgment for the 
amount claimed was rendered in said cause, and an order 
granted to Parker, the sheriff, to sell the property. From 
this order and judgment no appeal was taken. On the 
28th day of October, 1887, Lydick and wife executed a 
deed for the real estate in question to the plaintiff, the 
consideration being $3,600; that for nearly twenty years 
prior to the year 1887 the land in question had been the 
homestead of Lydick and family, but some time about the 
beginning of the year 1887—the exact time does not, ap- 
pear—the farm was rented for a year to a married son of 
Lydick, and Lydick and wife removed to another place. 
It is true they reserved two rooms in the house for their 
own use, but they did not occupy them, either personally 
or with any considerable amount of their goods. They 
seem to have abandoned the property as their homestead 
about the beginning of the year 1887, and are not now 
contesting the right, and claiming the property as a home- 
stead, 

The testimony tends to show that Lydick was owing 
considerable sums of money to various parties, and among 
others to the plaintiff, and that the plaintiff obtained the 
farm in satisfaction of his claim upon assuming certain 
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claims against the estate. So far as the record shows, 
Lydick was anxious to pay all his debts, including that of 
Peterson, and asa condition of making the deed he required 
the plaintiff to execute a release as follows: 

“Know all men by these presents, that I, H. K. War- 
ren, for and in consideration of a deed made and executed 
by Josiah Lydick and Sarah A. Lydick his wife, on the 
28th day of October, 1887, and on this 20th day of Feb- 
ruary, 1888, delivered to said H. K. Warren, that the said 
H. K. Warren takes said deed and the premises conveyed 
thereby, to-wit: The W. 4 of N. W. 4, and the N. W. 4 
of the S. W. 4, and the N. E. 4 of the N. W. 4 of section 
36, township 22, range 11 east, 6th P. M., in Burt county, 
Neb., hereby waiving any or all claims or right of action 
against the said Josiah Lydick or his heirs on said deed by 
reason of any judgment, liens, or taxes against the aforesaid 
lands.” ; 

So that the aforesaid homestead protection claimed on 
behalf of the plaintiff for Lydick and wife, is directly 
against their interest. 

Tt is very clear that the land in question was not the 
Lydick homestead when the attachment was levied upon 
it, and that it is subject to the payment of Peterson’s 
judgment, There is no equity in the petition, and the 
judgment is 
, AFFIRMED. 


Tue other judges concur. 
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Hamilton v. Johnson, 


Jd. KF. Hamitron v. L. G. JOHNSON ET AL, 
[FILED SEPTEMBER 15, 1891.] 


1. Attachment: Motion To Dissolve: Practice. While on a 
motion to dissolve an attachment the merits of a cause of action 
cannot be questioned, yet this rule will not prevent the defend- 
anton such motion from stating any pertinent fact to explain 
the transaction out of which the suit arose, even if in doing so 
he makes it appear that the sum claimed is too large. 


2. The evidence in the case fails to show any cause for an attach- 
ment. 


Error to the district court for Douglas county. Tried 
below before CLARKSON, J. 


V. O. Strickler, for plaintiff in error, 


Schomp & Corson, contra. 


MaxweELL, J. 


This action was brought in the court below to recover 
the sum of $210.52 for meat furnished the defendants while 
keeping a restaurant in the city of Omaha. The defend- 
ants are husband and wife. An attachment was issued in 
said cause and levied upon the property of the wife. The 
grounds of the attachment are that “ the said defendant, L. 
G. Johnson, is about to convert her property into money 
for the purpose of placing it beyond the reach of her cred- 
itors, and that she has property which she conceals, and 
that she has disposed of her property, and is about to dis- 
pose of her property, with the intent of defrauding her cred- 
itors; and that the debt was fraudulently contracted ; and 
further affiant saith not.” 

A motion was filed in the court below to discharge the 
attachment and a number of affidavits were filed in sup- 


Vou. 32] SEPTEMBER TERM, 1891. 731 
Hamilton v. Johnson. 


port of and opposed to the motion. On the hearing the 
court dissolved the attachment. 

The errors assigned are that the court erred in dissolv- 
ing the attachment, and second, that the court erred in 
considering portions of the affidavits which went to the 
merits of the case. 

In support of the second proposition, Olmstead v. Rivers, 
9 Neb., 234, is cited. In that case Judge LaKe, who 
wrote the opinion, says in the syllabus: “ Where the peti- 
tion states a good cause of action the merits of the demand 
cannot be questioned on a motion to dissolve an attachment 
issued in the case.” In other words, a defendant, by deny- 
ing the indebtedness, will not thereby be entitled on that 
ground to a dissolution of the attachment. The question 
of indebtedness must be determined by a trial on the is- 
sues formed by the pleadings; but the grounds for and 
against an attachment must be determined from the evi- 
dence in support of or opposed thereto. Of course, if on 
the final trial of the case, judgment is rendered in favor of 
the defendant and the action is dismissed, the attachment 
will fail, as it is merely an incident to the cause of action. 
In the case at bar the affidavits of the defendant allege in 
substance that the plaintiff had charged them exorbitant 
prices for meat—more than they could have bought it for 
from other dealers, and that they did not owe him the full 
‘sum claimed. It has no bearing upon the attachment ex- 
cept to explain the conduct of the defendants in not dealing 
ing with him to the full extent of their purchases, and we 
think the defendants had the right to explain their conduct. 

We have carefully read the entire record .and are of the 
opinion that no grounds for an attachment are shown, and 
hence that the judgment of the court below is right. It is 
therefore 


AFFIRMED. 


THE other judges concur. 
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W. U. Tel. Co. v. Lowrey. 


WESTERN Union TELEGRAPH Co. v. THomas. W. 
LowREY. 


[FILED SEPTEMBER 15, 1891.] 


1. Telegraph Companies: Cannot Limir LIABILITIES FOR NON- 
DELIVERY. Under the provisions of section 12, chapter 89a, 
Compiled Statutes, a printed stipulation on a message blank to 
the effect that the telegraph company should not be liable for a 
failure to deliver an unrepeated message, in a sum greater than 
that paid for the service, is no defense to an action for damages 
for delay in delivering an unrepeated message. 


: STATUTE REGULATING. The title to the act which took 
effect June 1, 1883, in these words: “An act to prohibit extor- 
tion and discrimination in the transmission of telegraph dis- 
patches,’’ is broad enough to cover the provisions in section 12 
of said act. 

3. A judgment will not be reversed for error committed in the 


giving of an instruction when the verdict is the only one that 
should have been returned under the evidence. 


2. 


4, Error cannot be predicated upon the admission of incompetent 
testimony, when received without objection. 


Error to the district court for Lancaster county. Tried 
below before CHAPMAN, J. 


Pound & Burr, for plaintiff in error, cited, as to the 
title of the act: Tecumseh v. Phillips, 5 Neb. 305; White v. 
Lincoln, Id., 505; State, ex rel. Jones, v. Lancaster Co., 6 
Id., 234, 474; B. & M. RB. Co..v. Saunders, 9 Id., 507; 
Ives v. Norris, 18 Id., 252; Dawson Co. v. AfeNamar, 10 
Id., 279; Holmberg v. Hauck, 16 Id., 337; State v. Van 
Duyn, 24 Id., 591; Messenger v. State, 25 Id., 676; 
Becker v. Western Union Tel. Co., 11 Id., 87. As to the 
testimony of the witness Schnider: 1 Greenl. Ev., secs. 
113, 114; Story, Agency, secs. 137,154; Mechem, Agency, 
secs. 714, 715; Hawker v. R. Co., 15 W. Va., 628; BR. 
Co. v. Hawk, 72 Ala., 112; BR. Co. v. O’Brien, 119 U.S, 
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99; Durkee v. R. Co, 69 Cal., 533; Luby v. R. Co.,17 
N. Y., 131; Williamson v. R. Co., 144 Mass., 148; Keyser 
v. R. Co., 83 N. W. Rep. [Mich.], 867; Wilson v. Bark- 
alow, 11 O. St., 470. As to the stipulation exempting the 
company from liability: Western Union Tel. Co, v. Jones, 
95 Ind., 228; Heimann v. Tel. Co., 57 Wis., 562; Wolf 
v. Tel. Co., 62 Pa. St., 83; Young v. Tel. C., 65 N. Y., 
168; Bumstead v. Ins. Co., 12 Id., 81; Mason v. Harvey, 
8 Exch. Rep. [Eng.], 819; Roach v. Ins. Co., 30 N. Y., 
546; Riddlesbarger v. Ins. Co., 7 Wall. [U. 8.], 390; 
Farnham v, R. Co., 55 Pa. St.,53; Express Co. v. Harris, 
51 Ind., 127; Cole v. Tel. Co., 33 Minn., 227; Express 
Co. v. Caldwell, 21 Wall. (U.8.], 264. That the damages 
allowed were excessive: Wood’s Mayne on Damages, sec. 
14; Hadley v. Baxendale, 9 Exch. Rep. [Eng.], 341, 354; 
Grifin v. Colver, 16 N. Y., 489; Daniel v. Tel. Co., 61 
Tex., 453; Baldwin v. Tel. Co., 45 N. Y., 744; Clement 
v. Tel. Co., 1387 Mass., 463. 


John P. Maule, and C, Mf. Parker, contra, cited as to 
Schnider’s testimony: Bouvier’s Law Dic., 579; McLeod v. 
Ginther, 80 Ky., 402; Mitchum v. State, 11 Ga., 615; 
Morse v. R.Co., 6 Gray [Mass.], 450. 


Norval, J. 


This action was brought in the court below by Thomas 
W. Lowrey against the Western Union Telegraph Com- 
pany to recover damages for failure to transmit and deliver 
a message within a reasonable time after its receipt. 

Upon a trial to a jury verdict was returned for the 
plaintiff for the sum of $206.09 principal, and $21.03 in- 
terest. From a judgment thereon the defendant prosecutes 
a petition in error. 

There is no controversy upon the facts. On the 29th 
day of June, 1888, the defendant in error had 54,953.23, 
bushels of corn in the possession of Norton & Worthington, 
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commission merchants in the city of Chicago, which he 
desired them to sell for him, and on that day at 12 o’clock 
noon Lowrey delivered to the plaintiff in error at its office 
in the city of Lincoln, Nebraska, to be immediately trans- 
mitted and delivered to Norton & Worthington, in the city 
of Chicago the following message: 
“6, 29, 1888. 

“To Norton & Worthington, Chicago, Ill.: Sell all corn 
you have in store, and telegraph how many cars you sell, 
and sell balance on arrival. THomas W. Lowrey.” 

The telegraph company and Norton & Worthington each 
had an office in Chicago in the same building. When the 
message was delivered to the company the sender informed 
the operator that it was important and that it must be sent 
and delivered at once. The message was not delivered to 
Norton & Worthington until two o’clock and twenty-five 
minutes in the afternoon of the same day, which was too 
late to make the sale that day. To have enabled them to 
sell the corn on June 29, it was necessary that the dispatch 
should have reached the sendees from three to five minutes 
before 1 o’clock of the afternoon of the same day. The 
evidence shows that the usual time required to send a mes- 
sage from Lincoln to Chicago is ten minutes, and had the 
dispatch been promptly sent and delivered, it would have 
been received by the commission merchants in time to have 
sold the corn on June 29. But the message being received 
by them after the close of the corn market, Lowrey’s corn 
was not sold until the next day, at which time the market 
declined so that he received for the corn $206.09 less than’ 
it would have brought had it been sold the previous day. 
No testimony was offered by the defendant, on the trial, to 
excuse the delay in transmitting and delivering the mes- 
sage. The blank upon which the dispatch was written 
contained the following printed condition: “Errors can be 
guarded againgt only by repeating a message back to the 
sending station for comparison, and the company will not 
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hold itself liable for errors or delays in transmission or 
delivery of unrepeated messages beyond the amount of 
tolls paid thereon, nor in any case where the claim is not 
presented in writing within sixty days after sending the 
message.” Lowrey did not order the message repeated, 
and for this reason it is contended by the company that, 
under the above stipulation, it is not liable beyond the 
anount paid for sending the message. 

The defendant requested the court to instruct the jury 
“that if they believe from the evidence that the plaintiff 
had notice and knowledge of the contents and terms 
printed on the blank on which the message was written at 
the time he delivered, or caused the same to be delivered, 
to the defendant, and if the jury further find from the 
evidence that the plaintiff, at the time he delivered, or 
caused said message to be delivered, to the defendant, did 
not order the same to be repeated, that then and in that 
case the plaintiff can only recover for the delay in the 
transmission of said message the amouut paid by him to 
the defendant for sending said message.” 

The instruction was refused, and the court charged the 
jury to the effect that if they found that there was no 
agreement between the plaintiff and defendant as to the 
company’s liability for delay in the transmission and de- 
livery of the message, outside of the printed. condition on 
the blank on which the telegram was written, then they 
should entirely disregard said printed stipulation and give 
it no weight in the consideration of the case. We do not 
think the court erred in refusing to charge the jury as re- 
quested by the defendant and in instructing that the stipu- 
lation in the printed blank was no defense to the action. 
The message, although not repeated, was correctly trans- 
mitted to the operator in Chicago and accurately transcribed 
by him. Nothing more could have been accomplished had 
the message been repeated to the sending office. It cer- 
tainly could not have expedited its delivery. The stipu- 
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lation referred to, limiting the defendant’s liability, is no 
defense to the suit. (Railway Co. v. Wilson, 69 Tex., 739; 
W. U. Tel. Co. v. Broesche, 10 S. W. Rep. [Tex.], 734; 
Telegraph Co.v. Way, 83 Ala., 542; White’s Case, 14 Fed. 
Rep. [Kan.], 710; Tyler’s Case, 74 Ill., 168; W. U. Tel. 
Co. v. Henderson, 7 South. Rep. [Ala.], 419; Gulf, C & 
S. F. RB, Co, v. Miller, 7S. W. Rep. [Tex.], 653.) 

Again, the printed stipulation on a telegraph blank, 
limiting the liability of a telegraph company, unless the 
message is repeated, is no defense to an action for damages 
for delay in delivering an unrepeated message. 

Section 12 of chapter 89a of the Compiled Statutes of 
this state provides that “any telegraph company engaged 
in the transmission of telegraphic dispatches is hereby de- 
clared to be liable for the non-delivery of dispatches en- 
trusted to its care, and for all mistakes in transmitting 
messages made by any person in its employ, and for all 
damages resulting from a failure to perform any other duty 
required by law, and any such telegraph company shall not 
be exempted from any such liability by reason of any 
clause, condition, or agreement contained in its printed 
blanks.” Under the provision of this section the printed 
condition on the telegraph blank, limiting the liability of 
the telegraph company for mistakes or delays in the trans- 
mission or delivery of unrepeated messages, is void. (Kemp 
v. W. U. Tel. Co., 28 Neb., 661.) 

The case of Becker v. Western Union Telegraph Com- 
pany, 11 Neb., 87, which held that a telegraph company 
had the right, by reasonable regulations relative to sending 
messages, to limit its liability for errors not occasioned by 
the negligence of its employes, was decided before the 
above section was passed by the legislature, and the rule 
announced in that case is not applicable to the case at bar. 

It is contended by the plaintiff in error that the provis- 
ions of section 12 are not within the title of the act, and 
are therefore in conflict with section 11, article 3, of the 
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constitution, which provides that “ No bill shall contain 
more than one subject, and the same shall be clearly ex- 
pressed in the title.” This position is unsound. The act is 
entitled “An act to prohibit extortion and discrimination 
in the transmission of telegraph dispatches.” The title is 
broad and comprehensive enough. to cover every act of ex- 
tortion or discrimination by telegraph companies, and the 
object and purpose of the section in question is germane 
to the title of the act. It runs through the entire act that 
telegraph companies are required, with impartiality and 
without discrimination, to use due diligence in the trans- 
mission and delivery of dispatches, and the rates must be 
uniform for the same service. In furtherance of that ob- 
ject, section 12 was adopted by the legislature making tele- 
graph companies liable for all damages resulting from the 
failure to correctly and prompily transmit and deliver tele- 
grams entrusted to their care, and prohibiting them from 
limiting their liability by printed conditions on message 
blanks. If telegraph companies were permitted, by printed 
stipulations, to limit their liability for mistakes or delays 
in the transmission or delivery of unrepeated messages, the 
same care and diligence would not be exercised in forward- 
ing them as is bestowed upon repeated messages, where 
their liability is not limited. To prohibit telegraph com- 
panies from discriminating between its patrons, was one of 
the purposes of the section in question, and the object of 
the section being embraced by the title of the act, of which 
it is a part, it is not repugnant to the section of the consti- 
tution above quoted. 

It is insisted that the court erred in refusing to give to 
the jury the defendant’s eighth request, which is as follows: 
“The court instructs the jury that if they find from the 
evidence that the defendant received said message without 
notice or knowledge of any fact indicating that it was im- 
portant to the plaintiff that said message should be trans- 
mitted to Chicago before 1 o’clock of the same day on 

49 
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which it was delivered to the defendant, or that any spe- 
cial damage would or might result from a failure to trans- 
mit said message to Chicago before 1 o’clock of said day, 
then the defendant is not liable to the plaintiff for any 
damage resulting to the plaintiff in consequence of said 
message not reaching Chicago before 1 o’clock of said day, 
beyond the price paid by plaintiff to the defendant for send- 
ing said message.” 

There was no error in refusing to give this charge to the 
jury. It assumes that there was evidence before the jury 
from which they could find that the company received the 
message without notice that it was important and should 
be transmitted promptly, when there was no such evidence. 
On the contrary, it is undisputed that the plaintiff in- 
formed the operator at Lincoln, when the message was re- 
ceived, that it was important and to “rush it.” Besides, 
the language of the message was, of itself, sufficient to 
indicate to the operator the urgency of the dispatch and the 
necessity of its prompt transmission and delivery. The com- 
pany having failed to transmit and deliver it in due time, 
it is liable for the damages naturally and proximately re- 
sulting from such failure, which would be the depreciation 
in the market value of the corn between the time when the 
dispatch should have been delivered to the sendees, and the 
following day, when the corn was sold. 

The defendant’s third, fourth, and fifth requests were in 
effect the same as the eighth, and for the reasons stated 
were properly refused. 

In the last paragraph of the fifth instruction, given at 
the request of the plaintiff, the jury were told, in effect, 
that the defendant was liable for any delay in the trans- 
mission of the message, even if it was not guilty of any 
negligence, and sent the dispatch as soon as it could, while 
in the second instruction, given at the request of the de- 
fendant, the jury was instructed “that the defendant is 
not liable for the mere mistake, accident, or delay, in the 
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transmission of the dispatch, if the defendant company 
and its agents exercised ordinary care in transmitting the 
same.” These instructions are clearly inconsistent, and 
doubtless one was given through inadvertence. The one 
given on behalf of the plaintiff holds the defendant re- 
sponsible for the delay in the delivery of the message, even 
though it exercised reasonable or ordinary care, while the 
other instruction exonerates the company from liability if 
its agents exercised ordinary care, and were free from neg- 
ligence. 

There was no conflict in the evidence, and the court 
would have been justified in directing a verdict for the 
plaintiff. As the verdict returned is the only one that 
could properly have been found, under the evidence, the er- 
ror committed in the giving of conflicting instructions could 
uot have prejudiced the defendant, and the judgment will 
not be reversed on account of such errors. (Converse vo. 
Meyer, 14 Neb., 190; O’Hara v. Wells, Id., 403; Knowl- 
ton v. Manderville, 20 Id., 59.) For the same reasons the 
other assignments of error based upon other portions of 
the charge of the court, alleged to be erroneous, are over- 
ruled without further comment. 

It is contended that the court erred in permitting the 
witness Schnider to testify to a conversation he had with 
the Lincoln operator after the sending of the message. 
Mr. Schnider was the agent of plaintiff, and gave the 
message to the operator for transmission. The witness, 
two or three days after sending the dispatch, called upon 
the operator for a copy of it. The record of his testi- 
mony as to what the operator said is as follows: 

Q. What did he say as to when it was sent? 

(The defendant objects, as hearsay, incompetent, imma- 
terial, and irrelevant. Overruled, and exception.) 

A. He said that he could not get Omaha to get it off. 

Q. What did he say as to when he sent it from that 
office? 
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A. About 1 o’clock. He said he got it out of his office, 
off of his hands, about 1 o’clock. 

Q. What office was that? 

A. That was from the Western Union telegraph office, 
in this city. 

It will be observed that the only question objected to 
was the first one, and the answer to it was not responsive 
to the question, nor does it state the time the dispatch was 
sent. When the witness was subsequently asked to state 
what the operator said as to the time the message was 
transmitted from Lincoln, no objection was made to the ques- 
tion nor to the answer given, so no question is presented 
for consideration. Error cannot be predicated upon the 
admission of incompetent testimony where the same is 
received without objection. 

Conceding that the plaintiff should have presented his 
claim for damages in writing to the defendant within sixty 
days after the message was sent, as required by the printed 
conditions on the blank on which the dispatch was written, 
as claimed by the company, but which we do not decide, 
yet we think the evidence shows a substantial compliance 
with the clause referred to. 

H. C. Mahoney testified, in effect, that he was the man- 
ager of the Western Union telegraph office in Lincoln, in 
July, 1888, and received from Mr. Maule, one of the 
plaintiff’s attorneys, a written demand for a settlement of 
the loss claimed by Mr. Lowrey by reason of the delay in 
delivering the telegram in question, and in response he 
sent the following letter : : 
“LincoLy, Nzs., July 24. 

“J. P, Maule, Esq., At’y at Law, Lincoln.—DEar Str: 
Your letter of July 19 received. The matter is being in- 
vestigated. Please furnish particulars as to how Mr. T. 
W. Lowrey suffered a loss of $206.09 as alleged. 

“H.C. Manoney.” 


The above was all the testimony introduced on the sub- 
ject. While neither the written claim which was presented 
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to the company, nor a copy of it was produced on the trial, 
nor was parol‘evidence of the contents of the writing given, 
yet it does appear that a written demand of some kind was 
made for the payment of the loss, and the company’s an- 
swer thereto shows that it was for the exact amount claimed 
in this action. This was sufficient, and no other or fur- 
ther proof was necessary. 

There is not the slightest foundation in the evidence upon 
which to base the charge that the plaintiff was guilty of 
contributory negligence. While he telephoned the mes- 
sage from his place of business in Lincoln to the telegraph 
office, that was his usual custom, and the defendant made 
no objections thereto. But itissaid that it was telephoned 
at noon while the whistles were blowing, and it is unknown 
whether the operator heard what was said about the mes- 
sage being important. He seems to have understood cor- 
rectly the message, and he fails to testify that he did not 
hear what was said about “rushing” the dispatch through. 
Even had nothing been said by the sender upon that sub- 
ject, yet, as already stated, the language of the message was 
sufficient to indicate, to every operator through whose hands 
it passed, the necessity of its speedy transmission and 
prompt delivery to the sendees, and that damages might 
result from any failure or neglect in the performance of 
the duty assumed by the company. The plaintiff was not 
negligent in delivering the message at Ziemer’s office, which 
was a branch office, nor in not having it repeated from Chi- 
cago. The defendant assumed to receive and transmit 
messages from the office where this one was delivered for 
transmission, and it was bound to discharge the obligation 
thus assumed, with reasonable care and diligence, and that, 
too, notwithstanding the message was not ordered repeated, 
The verdict was for the actual damages sustained by the 
plaintiff, resulting from the defendant’s omission of duty, 

The judgment is 

AFFIRMED, 

THE other judges concur. 
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Hiram Forses ET Au. vy. W. McHAFFIE. 
[FILED SEPTEMBER 15, 1891.] 


1. Plea to Jurisdiction: Must BESpxrciric. When aparty files 
a motion objecting to the jurisdiction of the court over his per- 
son, he must specifically state in his motion the grounds of ob- 
jection. 


2. A motion objecting to the jurisdiction of the 


court over the person of the defendant on tbe grounds: “ First, 
that no service of sammons has been made upon the defendant 
as required by law; second, that no return of sammons has been 
made as required by law,’’ is too general to be considered. 


Error to the district court for Thurston county. Tried 
below before Powers, J. 


Abbott & Curry, for plaintiffs in error. 
J. H. Roberson, contra. @ 
No briefs filed. 


Norvat, J. 


This suit was commenced in the county court by the de- 
fendant in error against the plaintiffs in error. On the 
return day of the summons Eugene Waldvogle, one of the 
defendants, filed a motion to dismiss the action on the fol- 
lowing grounds: First, that no service of summons has 
been made upon the defendant as required by law; second, 
that no return of summons has been made as required by 
law. The motion was overruled, and judgment rendered 
against both defendants, who prosecuted a petition in error 
to the district court, where the judgment of the county 
court was affirmed. 

A special deputy was appointed by the sheriff to serve 
the summons. The person deputed to serve the writ made 
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return of service upon Waldvogle, and that Forbes was 
not found. The return was not sworn to. 

Complaint is made that the appointment of a special 
deputy was not dated. This objection is overruled for the 
reason stated in Forbes et al. v. Bringe, post, p. 757. 

Another point relied on by Waldvogle fora reversal 
of the judgment is tliat the return of service was not made 
under oath. No special objection is made in the motion 
filed in the county court on that ground, and the grounds 
of the motion are too general to cover such a technical 
defect. When a party files a motion objecting to the juris- 
diction of the court over his person, he should specifically 
point out in his motion the defects relied upon. The re- 
turn of the summons was sufficient, although not made 
under oath, when no objection is made thereto, There was 
therefore no error in overruling the motion to dismiss, and 
rendering judgment by the county court against Wald- 
vogle. 

There was no service upon Forbes, nor did he appear 

in the county court, and it was error to render judgment 
against him. 
. The judgment of the district court is affirmed as to 
Waldvogle, and as to Forbes the judgments of the county 
and district courts are reversed, and the cause remanded 
to the district court for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur, 
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McElhinney y. City of Superior. 


J. M. McELuHINNEY, APPELLEE, v. Criry oF SUPERIOR 
ET AL., APPELLANTS. 


[FILED SEPTEMBER 15, 1891.] 


1. Cities: Powrr To INcuR EXPENDITURE. The city council of 
a city of the second class cannot incur any expense or enter into 
any contract on behalf of the city unless an appropriation shall 
have been previously made concerning such expenditure, except 
in cases where the proposition has heen sanctioned by a ma- 
jority of the legal voters of the city. 


2, : CONTRACTS WITH COUNCILMAN VOIDABLE. Where a 


city council of a city of the second class enters into a contract 
in which one of the members of the council is interested. such 
contract may be avoided by the city, and if the contract has 
not been performed, a taxpayer can maintain an action to re- 
strain the enforcement thereof. 


APPEAL from the district court for Nuckolls county. 
Heard below before Morais, J. 


W. F. Buck, and J. M. Ragan, for appellants, cited: 
Hull v. Baird, 35 N. W. Rep. [Ta.], 612, and cases; State 
ex rel, Fuller, v. Martin, 27 Neb., 441. 


Tibbets, Morey & Ferris, contra, cited: As tothe power 
to incur expenditure: 1 Dillon, Mun. Corp., sec, 292, and 
cases; Cook Co. v. McCrea, 93 Ill, 2386; Ottawa v. Carey, 
108 U.S.,110; Kelly v. Milun, 21 Fed. Rep. [Tenn.], 
842; Ravenna v. Pa. Co., 45 O. St., 118; Belle v. Platte- 
ville, 71 Wis., 139; Richmond v. McGirr, 78 Ind., 192; 
Henke v. McCord, 55 Ia., 378; Williams v. Davidson, 43 
Tex., 38; MeCann v. Otoe Co., 9 Neb., 324; Stewart v. 
Otoe Co,, 2 Id., 183; R. Co. v. Washington Co., 3 Id., 30; 
Somerville v. Dickerman, 127 Mass., 272; Francis v. Troy, 
W4.N. Y., 388; Fulton v. Lincoln, 9 Neb., 358; Hurford 
v. Omaha, 4 Id., 350; Blair v. Lantry, 21 Id., 247; 
Boone, Corp., secs. 288, 295; Latham v. Richerds, 12 
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Hun [N. Y.], 360. Councilman interested in contracts: 
Grand Island Gas Co. v. West, 28 Neb., 852; Boone, 
Corp., sec. 310; Judevine v. Harwick, 49 Vt., 180; San 
Diego v. R. Co., 44 Cal., 106; Afanley v. Atchison, 9 Kan., 
358; Oconto Co. Sup. v. Hall, 47 Wis., 208; Pickett v. 
Sch, Dist., 25 Id., 551; Coles v. Williamsburgh, 10 Wend. 
[N. Y.], 659; Case v. Johnson, 91 Ind., 477; Gardner v. 
Ogden, 22 N. Y., 332. 


Norval, Jd. 


In November, 1889, the council of the city of Superior 
passed an ordinance known as “Ordinance No. 120,” by 
which the city gave to Robert Guthrie permission and au- 
thority to construct and operate an electric light plant and 
power in the city of Superior, and for that purpose author- 
ized him to use the streets, avenues, alleys, and public 
grounds of the city for erecting poles, wires, and other ap- 
pliances. This franchise was to continue for the period of 
thirty years. 

Subsequently, and on the 24th day of November, 1889, 
the city council passed an ordinance known as “Ordinance 
No. 121,” by which the city contracted with the said Rob- 
ert Guthrie to pay him $924 per year, for the period of 
three years, for eleven electric arc lights to be furnished, 
maintained, and operated by him at such points in the city 
as the council should designate. 

This suit was brought by the appellee McElhinney, a 
resident and taxpayer of the city, against the city council 
and Robert Guthrie, to enjoin said Robert Guthrie from 
' constructing said electric light plant, or doing any work 
under the franchise granted by said ordinance No, 120, and 
to enjoin him from furnishing for the use of the city any 
electric lights, and the city council from paying therefor. 
A temporary injunction was granted, which, on the final 
hearing in the district court, was made perpetual. 
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It is urged that the contract to furnish electric lights is 
void because no appropriation had been made for the ex- 
penditure proposed. 

The testimony shows that on the 26th day of July, 
1889, the annual appropriation ordinance for the city of 
Superior for the fiscal year 1889 was passed, which ap- 
propriated various sums for specified objects and purposes, 
but appropriated no money for lighting the city. 

Section 86 of article 1, chapter 14, of the Compiled 
Statutes provides that “The city council and board of 
trustees in villages shall, within the first quarter of each 
fiscal year, pass an ordinance, to be termed the annual ap- 
propriation bill, in which such corporate authorities may 
appropriate such sum or sums of money as may be deemed 
necessary to defray all necessary expenses and liabilities 
of such corporation, not exceeding in the aggregate the 
amount of tax authorized to be levied during that year ; 
and in such ordinance shall specify the objects and pur- 
poses for which such appropriations are made, and the 
amount appropriated for each object or purpose. No fur- 
ther appropriation shall be made at any other time within 
such fiscal year unless the proposition to make such ap- 
propriation has been first sanctioned by a majority of the 
legal voters of such city or village, either by a petition 
signed by them or at a general or special election duly 
called therefor, and all appropriations shall end with the 
fiscal year for which they were made.” 

Section 87 of said chapter provides that “Before such 
annual appropriation bill shall be passed the council or 
trustees shall prepare an estimate of the probable amount 
of money necessary for all purposes to be raised in said 
city or village during the fiscal year for which the appro- 
priation isto be made, * * * itemizing and classify- 
ing the different objects and branches of expenditures, as 
near as may be, with a statement of the entire revenue of 
the city or village for the previous fiscal year, and shall 
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enter the same at large upon its minutes, and cause the 
same to be published four weeks in some newspaper pub- 
lished or of general circulation in the city or village.” 

Section 88 provides “that the mayor and council, or 
board of trustees, shall have no power to appropriate, is- 
sue, or draw any order or warrant on the treasury for 
money unless the same has been appropriated by ordinance 
or the claim, for the payment of which such order or warrant 
is issued, has been allowed according to the provisions of 
this chapter, and appropriations for the class or object out 
of which such claim is payable has been made as provided 
in section 86. Neither the city council, nor the board of 
trustees, nor any department or officer of the corporation 
shall add to the corporation expenditures in any one year 
anything over and above the amount provided for in the 
annual appropriation bill for that year, except as herein 
otherwise specifically provided; and no expenditure for 
‘any improvement, to be paid for out of the general fund 
of the corporation, shall exceed in any one year the amount 
provided for such an improvement in the annual appro- 
priation bill ,” ete. 

Section 89 provides “that no contract shall hereafter be 
made by the city council or board of trustees, or any com- 
mittee or member thereof; and no expense shall be in- 
curred by any of the officers or department of the cor- 
poration, whether the object of tle expenditure shall have 
been ordered by the city council or board of trustees or 
not, unless an appropriation shall have been previously 
niale concerning such expense, except as herein otherwise 
expressly provided.” 

These sections were construed by this court in City of 
Blair v. Lantry, 21 Neb., 247. We quote from the opin- 
ion: “It will be seen that no contract can be made by the 
city council or any committee or member thereof, or any 
expense incurred by any of the officers or departments of 
the corporation, whether such expense shall have been or- 
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dered by the city council or ot, unless an appropriation 
shall have been previously made concerning such expense, 
except in certain cases where a further expenditure is 
sanctioned by a majority vote of the legal voters of the 
city.” This is the only reasonable construction that can 
be placed upon the language used by the legislature, and 
the decision will be followed. 

State, ex rel. Fuller, v. Martin, 27 Neb., 441, cited by 
counsel for appellant, does not sustain their position. In 
that case it is held that the: money which section 86 re- 
quires to be annually appropriated before it can be drawn 
from the treasury, is the money raised, or authorized to be 
raised, by taxes levied during the year, and that the provi- 
sions of the section do not apply to money borrowed by a 
city for a lawful special purpose, where the proposition to 
apply the same thereto has been approved by a majority of 
the legal voters of the city. In the case at bar the expendi- 
ture of money for lighting the city of Superior was not 
sanctioned by the legal voters of the city, and the case is 
not within the rule laid down in the case cited. 

It appears from the testimony that the city council, on 
the 8th day of May, 1889, passed an’ ordinance levying 
a license tax on certain occupations and business carried 
on within the limits of the city of Superior, and that under 
and by virtue of said ordinance the sum of $3,665.20 has 
been collected, of which sum $1,247.79 remained unex- 
pended in the city treasury. Counsel for appellants insist 
that this money being in the treasury, the city could law- 
fully enter into a contract involving the expenditure of 
the same, although no provision had been made in the an- 
nual appropriation ordinance for the expenditure. 

The third section of the occupation tax ordinance pro- 
vides that the money collected under its provisions shall 
“only be used for paying the expenses of grading and re- 
pairing streets, constructing and repairing sidewalks, the 
lighting of the city, and sprinkling streets, and the paying 
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of police.” While the ordinance specifies the objects for 
which the money raised thereunder might be used, it does 
not appropriate, nor attempt to appropriate, any specified 
sum to meet the expenses of lighting the city, nor, indeed, 
could the council lawfully appropriate the same by such 
an ordinance. 

The annual appropriation bill alone, or the sanction of 
a majority of the legal voters of the city, could provide for 
the expenditure of the money collected under the occupa- 
tion tax ordinance. That the money was in the treasury 
of the city could make no difference. It cannot be dis- 
bursed unless the same has been appropriated as provided 
by section 86. 

No appropriation having been previously made to meet 
the expenses of lighting the city of Superior, the action’ of 
the city council in contracting with Robert Guthrie to fur- 
nish lights for the city was unauthorized and void. 

The appellee contends that the granting of the franchise 
to Robert Guthrie, and the making of the contract with 
him to supply the city with light are illegal and void, be- 
cause David Guthrie, one of the members of the city coun- 
cil of Superior, was at the time directly interested in the 
making of said contract and the granting of said franchise. 

The testimony discloses that the defendant David Guth- 
rie and Robert Guthrie are brothers and own a flouring 
mill in the city of Superior, which is operated by water 
power, and that it was intended to use said water power to 
generate the electricity for lighting. 

There is in the record testimony tending to show that 
while the franchise was granted and the contract was made 
in the name of Robert Guthrie, yet David Guthrie was 
interested therein and that he would be pecuniarily bene- 
fited thereby. This is disputed by the testimony intro- 
‘duced by the appellants, but the trial court having found 
on all the issues of fact for the plaintiff aud appellee, all 
disputed questions of fact must be regarded as settled in 
his favor. 
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Section 68 of the act governing cities of the class of 
Superior provides that “No officer of any city or village 
shall be interested, directly or indirectly, in any contract 
to which the corporation, or any one for its benefit, is a 
party; and any such interest in any such contract shall 
avoid the obligation thereof on the part of such corpora- 
tion,” etc. This provision is the same as section 46 of 
the act governing cities of the second class having over 
5,000 inhabitants, which was before the court in Grand 
Island Gas Co. v. West, 28 Neb., 852. In that case a 
corporation contracted with the city of Grand Island to 
light its streets with electricity at a stipulated price per 
month for a definite period. When the contract was made 
one Charles Wasmer was a member of the city council and 
also a stockholder and officer of the corporation contracted 
with. An action was brought by a taxpayer to restrain 
the enforcement of the contract. It was held that the 
contract was illegal, and that a taxpayer could maintain 
an action to cancel the same. The case at bar falls within 
the reason and authority of that decision, and is coutrolled 
thereby. 

The judyg.ent of the district court is 


AFFIRMED. 


THE other judges concur. 


GERMAN Ins. Co. v. LOREN FAIRBANK, 
[FILED SEPTEMBERL5, 1891. ] 


1. Fire Insurance: BLANKET PoLicy: BREACH OF CoNDITIONS 
AS TO PakT. Where an insurance policy covers a dwelling and 
different classes of personal property, describing them separately, 
and specifies distinct and separate amounts on the dwelling and 
each kind of personalty, the execution of a mortgage on the real 
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ce 
_ 


estate, in violation of a condition against subsequent incum- 
brances on any of the property insured is no defense to an ac- 
tion for the loss of the personalty. 


2. : :— . When a policy is taken out on different 
classes of personal property for separate and distinct amounts, the 
violation of a condition of the policy against incumbrances by 
the execution of a chattel mortgage, on one class of property, will 
not preclude a recovery upon the policy, for the destruction of 
the property of another kind not incumbered. 


3. 


: ACTION: LIMITATION CLAUSE. Where a policy of insur- 
ance requires proof to be furnished within thirty days and the 
action to be commenced within six months after the loss, and it 
is further provided that the company will pay the loss ninety 
days after the notice and due and satisfactory proofs of the same 
shall have been made by the assured and received at the com- 
pany’s home office, held, that the cause of action did not accrue 
before the expiration of ninety days after proofs of loss are re- 
ceived; and an action brought on the policy within six months 
from that time is not barred, 


4. 


: Proor oF Loss. In an action upon a policy which pro- 
vides that the insured should furnish proofs of loss within a 
specified time after the loss occurred, it is necessary for the plaint- 
iff to prove upon the trial that the proofs were made, or that 
the same were waived by the company. 


Error to the district court for Adams county. Tried 
below before GasLin, J. 


Jas. R. Wash, and Adams, Lansing & Scott, for plaint- 
iff in error, cited: Cleaver v. Ins. Uo., 65 Mich., 527; 
Stevens v. Ins. Co., 83 Ky., 7; Mallory v. Ins. Co., 65 Ia., 
450; McGowan v. Ins. Co.,41 Am. Rep. [Vt.], 843; Ger. 
Am. Bank v. Ins. Co.. 8 Mo. App., 401; Barnes v. Ins. 
Co., 51 Me. 110; Dia v. Ins. Co., 22 Ill., 272; Plath v. 
Ins. Co., 23 Minn., 479, and cases; Edmonds v. Ins. Co., 
1 Allen [Mass.], 311; Abbott v. Ins. Co., 30 Me., 414; 
Hicks v. Ins. Co., 32 N. W. Rep. [Ia.], 201; Outhberson 
v. Ins. Co., 2 8. E. Rep. [N. Car.], 258; Nedrow v. Ins. 
Co., 43 Ia., 24; Garver v. Ins. Co., 28 N. W. Rep. [Ia.], 
555; Ellis v. Ins. Co., 16 Id., 744; Com. As. Co. v. Hock- 
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ing, 2 Am. St. Rep. [Pa.], 571; Keystone Ben. Ass’n v, 
Norris, Id., 572; Va. Ins. Co. v. Wells, 17 Ins, Law Jour. 
[Va.], 26; Cornett v. Ins. Co., 25 N. W. Rep. [Ia.], 673; 
Phenix Ins. Co. v. Willis, 8 Am. St. Rep. [Tex.], 566; 
Livesey v. Omaha Hotel, 5 Neb., 64; Suggs v. Ins. Co., 9 
S. W. Rep. [Tex.], 676; Vette v. Ins. Co., 30 Fed. Rep. 
[Wis.], 352; Ins. Co. v. Brim, 12 N. E. Rep. [Ind.], 315. 


Chas. Kilburn, and Chas. H. Tanner, contra, filed no 
brief. 


Norval, J. 


This is a suit upon a policy of insurance against loss or 
damage by fire, lightning, tornado, and wind storms, to re- 
cover for the loss of a cow covered by the policy. There 
was judgment in the court below for the plaintiff, in the 
sum of $32.50 and costs. 

The case, as made by the plaintiffs, was that on the 12th 
day of January, 1888, the cow was violently blown upon 
a barbed wire fence and killed. There is no conflict in 
the evidence, either as to the manner of the loss, or the 
amount of the damages. The insurance company contends 
that the plaintiff cannot recover because he has violated 
certain stipulations of the policy. 

The policy was for the amount of $1,150, of which $450 
was on dwelling, household furniture, beds and bedding, 
wearing apparel, and sewing machine; $300 was on horses 
and cattle, not exceeding $100 on any one horse, and not 
exceeding $30 on any one cow; and the balance of the risk 
was upon other personalty. 

The policy upon which the action was brought provides 
among other things that “If there is or shall bé other 
prior, concurrent, or subsequent insurance (whether valid 
or not) on said property, or any part thereof, without the 
company’s consent hereon, or if said buildings or either of 
them is or shall become vacant or unoccupied, or if the 
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hazard shall be increased in any way, or if the property or 
any part thereof shall be sold, conveyed, incumbered by 
mortgage or otherwise, or any change takes place in the 
title, use, occupation, or possession thereof whatever ; or if 
any foreclosure proceedings shall be commenced; or if 
the interest of the insured in said property, or any part 
thereof, now is or shall become any other or less than a per- 
fect legal title and ownership, free from all liens whatever, 
except as stated in writing hereon; or if the buildings or 
either of them stand on leased ground or land, of which 
the assured has not a perfect title; or if this policy shall be 
assigned without the written consent hereon, then and in 
every such case this policy shall be absolutely void.” 

One of the defenses presented by the answer is that the 
insured, in violation of the above condition of the policy, 
after the same was issued, but before the loss, and without 
the knowledge and consent of the company, executed and 
delivered two mortgages upon the farm, on which is situ- 
ated the dwelling covered by the policy. On the trial the 
plaintiff in error offered these mortgages in evidence, which 
were excluded by the court. This ruling is assigned as 
error. 

The precise question here presented was before the court 
in State Ins. Co. v. Schreck, 27 Neb., 527. It was there 
held that where an insurance policy covers a dwelling and 
various classes of personal property, describing them sep- 
arately, and specifies different and separate amounts on the 
dwelling and each kind of personalty, the execution of a 
mortgage on the real estate, in violation of a condition 
against subsequent incumbrances on any of the property 
insured, is no defense to an action for the loss of the per- 
sonalty not incumbered. The authorities cited in the brief 
of the defendant in error in that case, sustained the same 
doctrine. We are satisfied with the reasoning of the opin- 
ion, and the decision is adhered to. 

The policy having specified separate and distinct 

50 
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amounts upon the different subjects of insurance, the con- 
tract is severable, and a breach of a condition of the policy 
against incumbrances could only affect that class of prop- 
erty which was covered by the incumbrance. The execu- 
tion of the mortgages upon the lands therefore only avoided 
the policy so far as it covered the buildings, and did not in 
any manner affect the insurance upon the cattle. 

The plaintiff in error, for the purpose of showing that 
the insured had violated the above provisions of the pol- 
icy offered in evidence a chattel mortgage executed on Jan- 
uary 18, 1887, by the defendant in error to P. H. Passey, 
administrator, covering several head of horses. The mort- 
gage was ruled out by the court, and an exception was 
taken by the plaintiff in error. There is no claim that 
there had ever been any incumbrance during the life of 
the policy, upon the cow that was killed, or upon any of 
the cattle owned by the insured. The ruling of the trial 
court is within the decision in State Ins. Co. v. Schreck, 
supra. The policy in that case, like the one before us, was 
not upon specific personal property. There some of the 
personalty insured had been mortgaged subsequent to the 
execution of the policy. Chief Justice Reese in the 
opinion says: “Had the contract of insurance been upon 
specific personal property, it is possible that the defense pre- 
sented would have been available. However, that ques- 
tion is not before us; but we are quite clear that the trans- 
fer of the legal title to the insured property, either by 
mortgage or sale, would avoid the policy so far only as that 
particular property was concerned, during the time of the 
existence of the title in the purchaser or mortgagee, and to 
that extent only could the sale or mortgaging of the prop- 
erty under the provisions of this policy be a successful de- 
fense.” 

No specific stock is described in the contract, but it simply 
specifies $300 on horses and cattle, limiting the amount on 
each animal. By the terms of the policy, if the loss on 
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cattle equaled $300, it is perfectly clear that the insured 
would have been entitled to recover that sum. Had he 
sold the horses it would not have affected the insurance on 
the cattle. The fact that they were incumbered did not 
affect or render Jess valuable the title of the insured in the 
cattle, nor was the risk on the cattle thereby increased. It 
cannot be successfully claimed that the hazard of wind 
storms was increased by the incumbrance of the property. 
There was no error committed in refusing to allow the 
chattel mortgage to be received in evidence. 

There is another reason why the chattel mortgage was 
properly excluded. The answer alleges that the insured 
executed a mortgage “on January 18, 1887, to P. H. 
Passey for the sum of $250.” The chattel mortgage offered 
in evidence was made by Warren Fairbanks and Loren 
Fairbanks to P. H. Passey, as administrator, and not to 
him in his individual capacity, as alleged in the answer. 
There was, therefore, a variance between the allegations 
and the instrument offered, both as to the name of the 
mortgagor and mortgagee. The proofs must correspond 
with the issues made by the pleadings. 

It is insisted that the action is barred by the terms of 
the policy. It contains this provision: “It is mutually 
agreed that no suit or action against this company upon 
this policy shall be sustained in any court of law or equity, 
unless commenced within six months after the loss or dam- 
age shall occur, and if any suit or action shall be commenced 
after the expiration of said six months the lapse of time 
shall be taken and deemed as conclusive evidence against 
the validity of such claim, any statute of limitation to the 
contrary notwithstanding.” 

The petition alleges, and the proofs show, that the loss 
occurred January 12,1888. The suit was begun before 
the justice of the peace September 27, 1888, or eight months 
and a half after the cow was killed. If the condition of 
the policy above quoted stood alone, and was within the 
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contemplation of the parties when the contract was entered 
into, then, doubtless, the failure of the plaintiff to com- 
mence his action within six months after the loss would 
operate as a bar to the action. Buta contract of insurance, 
like all other contracts, must be construed so as to give 
effect, if possible, to all its provisions. This policy pro- 
vides that written notice of the loss or damage must be im- 
mediately given, and within thirty days the claimant must 
furnish proofs thereof. It is also stipulated that “the 
amount of loss or damage to be estimated according to the 
actual cash value of the property at the time of the loss, 
and to be paid ninety days after notice and due and satis- 
factory proofs of the same shall have been made by thie 
assured and received at the company’s home office at Free- 
port, Illinois,” 

It will be observed that by the above condition of the 
policy the plaintiff in error did not become liable to pay 
the loss until ninety days after the making of the proofs 
of loss. The money was not due, and the holder of the 
policy could not have lawfully demanded payment until 
that time had elapsed. No suit, therefore, could have been 
commenced prior to the expiration of ninety days.alter the 
loss, and it is well settled that the period of limitation will 
not commence to run until the cause of action accrues. 
The fair and reasonable interpretation of the provisions of 
the policy, when construed together, is that the limitation 
of six months did not begin to run from the date of loss, 
but from the time the suit could have been brought. It 
does not appear in evidence when the proofs were made, 
nor in fact that they were ever furnished; but as suit was 
instituted within six months from the time it could have 
been commenced, had proofs been made on the day the loss 
occurred, the action was not barred. This construction is 
well sustained by the authorities: Ellis v. Council Bluffs 
Ins. Co., 64 Ta., 507; Miller v. Hartford Ins. Co., 70 Id., 
704; McConnell v. Iowa Mutual Aid Ass’n, 79 Id., 757; 
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Matt v. Association, 46 N. W. Rep. [Ia.], 857; Hay v. Star 
Fire Ins. Co., 77 N. Y., 241; Killips v. Putnam Ins. Co., 
28 Wis., 472. 

The remaining grounds for reversal is that there is no 
evidence that the plaintiff ever made proofs of loss. The 
petition alleges that they were furnished to the company, 
which allegation is denied by the answer. No testimony 
was produced on the trial by either party on that branch 
of the case. Quite likely the omission was an oversight 
on the part of the plaintiff. The policy requires that 
proofs be made within thirty days after the loss, and it was 
incumbent upon the plaintiff to establish on the trial that 
this stipulation was complied with, or that the company 
waived the same. If the plaintiff relies upon a waiver of 
the provision, it should be pleaded. 

For the failure to prove on the trial that proofs of loss 
were made, the judgment is reversed, and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


Hrram Forses ET AL. v. E. N. BRINGE. 
[FILED SEPTEMBER 15, 1891.] 


1. Summons: SERVICE BY DEPUTY: APPOINTMENT. Section 125, 
article 1, chapter 18, Compiled Statutes, confers authority upon 
a sheriff to depute a person to serve a summons, which appoint- 
ment must be indorsed upon the process, and signed by the 
sheriff. 


THE FAILURE TO DATE the indorsement will 
not invalidate the service. 


2. 
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: RETURN. When a special deputy serves a sum- 
mons the returns must be made under his oath. 


Error to the district court for Thurston county, Tried 
below before Powkrs, J. 


Abbott & Curry, for plaintiffs in error, cited: Jones Lum- 
ber Co. v. Boggs, 19 N. W. Rep. [Ta.], 678; Gilbert v. 
Brown, 9 Neb., 94; B. & MW. R. Co. v. Dick, 7 Id., 245; 
Harris v. Hardeman, 14 How. [U. S.], 333 ; McNamara, 
Nullities, 20; Myers v. Le Poidevin, 9 Neb., 536; Wade, 
Notice, sec. 1365. 


J. H. Ruberson, contra, filed no brief, 
Norvat, J. 


On the 6th day of February, 1890, the defendant in 
error filed his bill of particulars in the county court of 
Thurston county against the plaintiffs in error, in the sum 
of $37.77, for goods sold and delivered. On the same day 
summons was issued, directed to the sheriff or any con- 
stable of the county, made returnable on February 12, and 
placed in the hands of the sheriff for service. The sheriff 
appointed T. L. Sloan a special deputy to serve the sum- 
mons, by indorsing on the writ the following : 

“T hereby appoint T. L. Sloan a special deputy to serve 
the within writ. 

“(Signed) | Joun T. Lentoy, 
“ Sheriff.” 

Upon the summons appears the following return: 
“Srate oF NEBRASKA, \ss 

Tuurston County. i 

“ Received this summons the 6th day of February, A. 
D. 1890. I hereby certify that on the 8th day of Febru- 
ary, A. D. 1890, I served the within writ of summons on 
the within named Eugene Waldvogle, by giving a true and 
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certified copy of the same with all the indorsements 
thereon. 
“Hiram Forbes, not found. 
“Joun T. Lenton, 
“ Sheriff. 
“T. L. SLOAN, s 
“Special Deputy. 


“ FEES 
Service and return....csscccsesssseees sedvecesseeudaets 02.90 50 
CODY Jccsabaweevasebesatuans necal eed ales ty coneosaauasecarenaivs 25 
Mileage............ teeeseeesscesenes ‘eedareausveacaicdas aveacs 1 70 
Total ..... weebis'eesé vbeoesiee eeeereseteee seevenees gerne $2 45 
“Sworn to before me, this 12th day of February, 1890. 
“TSEAL. | J. G. Downs, 


“Co, Judge.” 


On the return day the defendant Waldvogle filed a mo- 
tion in the county court to dismiss the action for the 
réason that there had been no services of summons made 
upon him and that there had been no return of the same 
as required by law. The motion was overruled, and after 
hearing the testimony the county court rendered a judg- 
ment for the plaintiff in the action against both defendants 
for the full amount claimed. The case was taken by the 
defendants to the district court on error, assigning as 
grounds for reversal the overruling of the motion to dis- 
miss, and the rendering of judgment against them, where 
the judgment of the county court was affirmed. 

Objection is made in this court to the sufficiency of the 
appointment of Sloan as special deputy to serve the sum- 
mons, in that the appointment was not dated. Authority 
is conferred upon a sheriff, by section 125, article 1, chap- 
ter 18, Compiled Statutes, to depute a person to serve any 
summons. It requires that the appointment shall be in- 
dorsed upon the process, prescribes the form of the ap- — 
pointment, and “which shall be dated and signed by the 
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sheriff.” The provision of the section in regard to dating 
the appointment is not mandatory, but is merely directory, 
and the omission to date the indorsement is not fatal. 

In Co-operative Stove Co. v. Grimes, 9 Neb., 123, cited 
in brief of counsel for plaintiffs in error, the question now 
before us was not involved, considered, nor passed upon. 
All that was held in the cited case was that the provision 
of the statute is mandatory which requires that in actions 
for the recovery of money only, the amount for which 
judgment will be taken if the defendant fails to appear 
shall be indorsed on the summons. Undoubtedly such a 
provision is mandatory, and no judgment can be rendered, 
in a case where there has been no appearance of the de- 
fendant, in excess of the amount indorsed, for sections 64 
and 910 of the Code expressly provide that “if the de- 
fendant fail to appear, judgment shall not be rendered for 
a larger amount and costs.” 

Had the sheriff dated his appointment of Sloan it 
would have been of no advantage to the plaintiffs in error, 
nor were they in the least prejudiced by his failure so to 
do. The objection being purely technical and without 
merit, is overruled. 

The objection that the copy of the summons served on 
the defendant, Waldvogle, was not certified to as being a 
true copy must be overruled for the reason that the return 
shows the contrary to be true, and the return is not con- 
tradicted by any other part of the record. 

It is claimed that there has been no return of the sum- 
mons as required by the statute, hence the county court had 
no jurisdiction to render judgment. Section 126 of article 
1, chapter 18, Compiled Statutes, relating to the return of 
a summons served by a special deputy, provides that “stch 
special deputy shall make return of the time and manner 
of serving of such writ, under his oath, and for making a 
false return he shall be guilty of perjury, and punished 
accordingly.” The return on the summons in this case 
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shows that a certified copy of the writ with all the indorse- 
ments thereon was given to the defendant Eugene Wald- 
vogle. The return is sworn to by the person who made 
the service. It is clear that there has been a substantial 
compliance with the provision of the statute above quoted, 
and that the county court acquired jurisdiction over Wald- 
vogle. 

The district court did not err in affirming the judgment 
as to him. The return on the summons shows no service 
upon Forbes, and not having appeared in the county court, 
that court had no jurisdiction to render judgment against 
him. 

The judgment of the district court is affirmed as to 
Waldvogle, and as to Forbes the judgment of the district 
court, as well as that of the county court, is reversed, and 
the cause is remanded to the district court for further pro- 
ceedings according to law. 


REVERSED AND REMANDED. 


THE other judges concur. 


Mark M. Coan, apPpELLEE, v. Home CatTrie Co. 
ET Al.., APPELLANTS, 


[FILED SEPTEMBER 15, 1891.] 


1, Interest: Lex Loci. A promissory note was dated and executed 
at Cheyenne, Wyoming, and, by its terms, was payable there. 
The maker was a Wyoming corporation, having most of its prop- 
erty and transacting the greater part of its business in Nebraska, 
The payee was a resident of Wyoming. The note provided for 
interest at fifteen per cent per annum, which was lawfulin Wyo- 
ming when the note was made. The note was given fora loan of 
money and was secured by mortgages executed in Wyoming on 
certain property of the corporation situated in this state. The 
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payee and mortgagee refused to pay the money until he exam- 
ined the records in this state to see if the property was clear from 
incumbrances. On making examination and finding no liens, the 
money was paid over in this state and the note and mortgages 
delivered here. There was evidence tending to show that the 
agreement for the loan was made in good faith in Wyoming, and 
not as a device for securing interest in excess of that allowed by 
the laws of this state. The finding of the district court, that the 
note is a Wyoming contract, and its validity is not governed by 
the laws of Nebraska, upheld. 


2. Chattel Mortgages: Oprion To FoRECLOSE ON DEFAULT OF 
INTEREST SUSTAINED. A mortgage contained a provision that 
in case of default in the payment of any interest for the space 
of three days, after the same becomes due and payable, the 
whole debt should, at the option of the mortgagee, become due 
and payable forthwith. Held, That the mortgagee, in case of a 
default in payment of interest for three days, may elect to de- 
clare the entire debt due, and bring an action to foreclose the 
mortgage. 


3. : FORECLOSURE: SALE: POSTPONEMENT: PUBLICATION. 
When a chattel mortgage sale is postponed, notice of such ad- 
journment, in case a newspaper is published in the county where 
the sale is to take place, and the adjournment is for a sufficient 
length of time to permit, must be published in the paper iu 
which the original notice of sale was given, and be continued 
therein in each issue of the paper until the day of sale. 


4, : SALE FoR Less THAN VALUE: ACCOUNTING. A mort- 
gagee of chattels must comply substantially with the require- 
ments of the statute in foreclosing a chattel mortgage. If he 
fails so to do in an essential particular, and the property is sold 
for less than its value, the mortgagor is entitled to have the 
value of the property applied to the extinguishmentof the debt, 
and if such value is greater than such debt, the mortgagee is lia- 
ble to the mortgagor for the difference. 


5. Continuance: Revirw. To review an order denying a contin- 
uance it is necessary to take an exception to the ruling in the 
trial court. 


APPEAL from the district court for Cheyenne county. 
Heard below before Morris, J. 


John C. Cowin, Heist & Raynor, Thomas Kane, and W. 
C.. Reilly, for appellants, cited, as to usury and the incep- 
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tion of the contract: Tyler, Usury, 83; Miller v. Tiffany, 1 
Wall. [U. 8.], 298; Andrews v. Hoxie,5 Tex., 171; Pratt 
v. Adams, 7 Paige [N. Y.], 615; Berrien v. Wright, 26 
Barb. [N. Y.], 208; Roberts v. McNeely, 7 Jones [N. Car. ], 
506; Parham v. Pulliam, 5 Caldw. [Tenn.], 497; Vail v. 
Heustis, 14 Ind., 607; Marvin v. McOullum, 20 Johns. 
[N. Y.], 288; Hall v. Wilson, 16 Barb. [N. Y.], 548; 
Armstrong v. Toler, 11 Wheat. [U. S.], 258, 271; Curtis 
v. Leavitt, 15 N. Y., 9, 58, 178; Jewell v. Wright, 30 Id., 
259; Elston v. Kelly, 34 Minn., 409; Scott ». Lloyd, 9 Pet. 
[U. S.], 418; Evans v. Negley, 13 8. & R. [Pa.], 218; 
Chamberlain v. McClurg, 8 W. & 8. [Pa.], 31; Fitzsim- 
ons v. Baum, 44 Pa. St., 32, 40-2; Sands v, Smith, 1 Neb., 
110; Hewitt v. Dement, 57 Ill., 500. As to the option to 
declare the mortgage due: Edgerton v. Peckham, 11 Paige 
* [N. Y.],357; Seton v. Slade, 7 Vesey [Eng.], 273-4. As 
to the chattel morigage sale: Flanders v. Chamberlain, 24 
Mich., 805; Eslow v. Mitchell, 26 Id., 500; Ashworth v. 
Dark, 20 Tex., 824; Herm., Chat. Mortg. 474, 499; Wil- 
son v, Little, 2N. Y., 443; Allen v. Dykers, 3 Hill [N. Y.], 
596; Dykers v. Allen, 7 Id., 497; Johnson v. Stear, 15 C. 
B.[N.S. Eng.], 330; Vincent v. Conklin, 1 E. D. Smith [N. 
Y.], 203; Jones, Chat. Mtgs., 708, 710, 730, 793, 795; Loeb 
v, Milner, 21 Neb., 392; 6 Wait, Act. & Def., 196; Simpson 
v. Carleton, 1 Allen [Mass.],109; Botsford v. Murphy, 11 
N. W. Rep. [Mich.], 376; Denny v. Faulkner, 22 Kan., 89; 
State v. Roberts, 37 Id., 437; Kopmeirer v. O’ Neil, 3 N. W. 
Rep. [Wis.], 367; Black v. Howell, 56 Ia., 630; Lee v. 
Alason, 10 Mich., 403; Doyle v. Howard, 16 Id., 261; 2 
Jones, Mtgs., sec. 1827; Shillaber v. Robinson, 97 U.S, 
68; Hall v. Towne, 45 Ul., 498; Stoddard v. Denison, 7 
Abb. Pr. [N. ¥.], N.8.,309; Bird». Davis, 14 N. J. Eq,, 
467; Freeman v. Freeman, 2 Green [N. J. Eq.], 44; Sand- 
ford v. Flint, 24 Mich., 26; Soule v, Ludlow, 6 T. & C. 
[N. Y.], 24; Longwith v. Butler, 8 Ill., 832; Stoddard v. 
Denison, 7 Abb. Pr. [N. Y.], N. 8, 309; Dana v. Far- 
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rington, 4 Minn., 335; Howard v. Ames, 3 Mot. [Mass.], 
808; Hungate v. Reynolds, 72 Ill., 427. 


F’. I, Foss, contra: 


The place of delivery has nothing to do with the con- 
tract, the lea loci contractus and place of performance be- 
ing the things which control. (Jones, Mtgs., secs. 102, 
113; Sands v. Smith, 1 Neb., 108.) The mortgagee of a 
chattel always has the right of possession as against the 
mortagor. (Jones, Mtgs., 426, 453.) There had been four 
defaults in interest, showing the mortgagee that his secur- 
ity was likely to be squandered, and it was his duty to 
take the property and protect his interests. (Jones, Mtgs., 
632, 637.) As to the question of usury: 7 Wait, Act. & 
Def., 623 and cases; Savings Inst. v. Blair, 116 U. &., 
205 ; Lloyd v. Scott, 4 Pet. [U.8.], 205; Bank v. Wag- 
gener, 9 Id., 378. As to the continuance: Jameson v. 
Butler, 1 Neb., 117; Billings v. McCoy, 5 Id., 190; John- 
son v. Dinsmore, 11 Id., 394; Williains v. State, 6 Id., 
337; Ingalls v. Nobles, 14 Id., 273; Jones, Chat. Mtgs,, 
632-634, 635. 


Norval, J. 


This suit was brought by the appellee in the district 
court of Cheyenne county to foreclose a real estate mort- 
gage executed by the Home Cattle Company. The State 
Bank of Sidney, being a subsequent mortgagee, was joined 
as party defendant. 

The court found that there was due the plaintiff on his 
note and mortgage the sum of $6,339.07, and that the 
same was a first lien on the real estate mentioned in the 
petition. The court also found that there was due the 
State Bank of Sidney, on its mortgage from the Home 
Cattle Company, the sum of $6,208, and the same was a 
second Jien. A decree of foreclosure and sale was rendered, 
from which the defendants appeal. 


or 
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On the 28th day of April, 1883, the Home Cattle Com- 
pany was incorporated under the laws of the territory of 
Wyoming, with authority to carry on a general live stock 
business in the territories of Wyoming, Montana, and Da- 
kota, and in the states of Colorado and Nebraska, with its 
principal place of doing business at Cheyenne, Wyoming. 
Subsequently the company acquired property in Cheyenne 
county, Nebraska, where most of the business of the com- 
pany was transacted, and whiere the greater portion of its 
property was situated. 

On the 19th day of August, 1884, the appellee loaned 
the Home Cattle Company $12,000, for which amount it 
executed a promissory note, dne November 1, 1886, pay- 
able to M. M. Coad at the banking house of Morton E. 
Post & Co., Cheyenne, Wyoming, drawing interest at fif- 
teen per cent per annum from date. The interest was made 
payable semi-annually at said bank. To secure the pay- 
ment of the note the proper officers of the company exe- 
cuted and delivered the real estate morigage in suit, and a 
chattel mortgage upon all of the personal property owned* 
by the company. ; 

One of the defenses presented by the answer of the 
Home Cattle Company is usury. That the full amount, 
for which the note was given, was paid by the plaintiff, is 
not denied. But the appellants insist that the loan was 
made in this state, and as the note specifies on its face a 
higher rate of interest than is allowed by the laws of Ne- 
braska, the contract is usurious. The plaintiff contends 
that this was a Wyoming contract and is not governed by 
the laws of Nebraska. It is conceded that the note is not 
usurious under the laws in force in Wyoming at the date 
of its execution. 

At and prior to the making of the loan the plaintiff 
was a resident of Cheyenne, Wyoming. The board of di- 
rectors of the Home Cattle Company held a meeting at 
Cheyenne on the 18th day of August, 1884, at which the 
following resolution was adopted : ‘ 
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“ Resolved, That the company borrow the sum of twelve 
thousand dollars ($12,000), giving its note therefor payable 
on November 1, 1886, with interest at the rate of fifteen 
per cent per annum, the interest to be payable at the end 
of each and every six months, the said note and interest 
thereon to be secured by a mortgage upon the company’s 
property, both personal and real; and the president and 
secretary are hereby authorized and empowered to execute 
and sign, for the company, such note and mortgage, and 
that said money be used in the payment of the debts of 
said company, some of which are in judgment against the 
company,and others are long overdue accounts; surplus, 
if any, to be applied to the proper purposes for which the 
company was organized.” 

In accordance with this resolution the proper officers of 
the company, on the 19th day of August, in the city of 
Cheyenne, Wyoming, executed the note and mortgages, the 
note being dated and payable in Cheyenne. The plaintiff, 
desiring to look over the property and also to examine the 

*records of Cheyenne county, Nebraska, for the purpose of 
ascertaining whether there were any liens against the prop- 
erty, the money was not paid out on the loan until six 
days later. On August 25 Mr. Coad examined the records 
at Sidney, Nebraska, and finding the property free from 
incumbrances, he gave Thomas Kane, the president of the 
company, his check for $12,000, on either a Cheyenne or 
Omaha bank, and the note and mortgages were delivered 
to the plaintiff at the same time in Sidney. 

The facts, so far as we have stated them, are not disputed 
by the testimony. It is, however, contended by the appel- 
lants, that the contract for the loan was made between the 
plaintiff and Thomas Kane, the president of the company 
in this state, prior to the meeting of the board of directors 
in Cheyenne, and that it was further agreed the note should 
be executed and made payable in the city of Cheyenne, so 
that the contract might draw interest at fifteen per cent per 


° 
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annum, instead of the highest rate allowed by the laws of this 
state, and that said agreement was made for the sole pur- 
pose of evading the usury laws of Nebraska. This was 
denied by the plaintiff when upon the witness stand. That 
the note in suit appears on its face to have been executed in 
Wyoming, and by its terms is payable there; that the 
maker of the note is a Wyoming corporation, and that the 
plaintiff, at the time of the making of the loan, and both 
prior and subsequent thereto, resided in Cheyenne, Wyoming, 
raise a strong presumption that the contract was made in 
Wyoming, where the rate of interest specified in the note 
is lawful, and not that the parties entered into the contract 
in this state, where the stipulated rate of interest is uulaw- 
ful. And this presumption will prevail until overcome by 
clear and satisfactory proof that the contract was made 
here, and that the note was signed in Wyoming, and was 
dated and made payable there, as a device for securing 
usurious interest. Whether the transaction was intended as 
a means to defeat the usury laws of this state is a question 
of fact to be determined from the evidence. The trial 
court found that the contract was made in Wyoming, and 
upon a careful consideration of the case we are satisfied 
that the evidence fully sustains the finding, and that the 
transaction was bona fide. There is evidence in the bill of 
exceptions tending to show that the agreement for the 
loan was made in Wyoming, and the fact that the note was 
delivered and the money paid over in this state would not 
alone make the note a Nebraska contract. It was compe- 
tent for the parties to adopt the laws of Wyoming, pro- 
vided they did so in good faith and not for the purpose of 
evading the usury laws of this state. (Brown v. Finance 
Co., 31 Fed. Rep. [N. Y.], 516; Kilgore v. Dempsey, 25 
O. St., 413; Townsend v. Riley, 46 N. H., 300; Miller v. 
Tiffany, 1 Wall. [U. S.], 298.) 

In the case last cited the court says: “The general 
principles in relation to contracts made in one place, to be 
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performed in another, is well settled. They are to be gov- 
erned by the law of the place of performance, and, if the 
interest allowed by the place of performance is higher than 
that permitted at the place of contract, the parties may 
stipulate for the higher interest without incurring the pen- 
*alties of usury. The converse of this proposition is also 
well settled. If the rate of interest be higher at the place 
of contract than at the place of performance the parties 
may lawfully contract in that case also for the higher rate. 
These rules are subject to the qualification that the parties 
act in good faith, and that the form of the transaction is 
not adopted to disguise its real character.” 

The parties having in good faith agreed upon a rate of 
interest which was lawful at the place where the agreement 
. was to be performed, the contract is valid. 

It is urged that the suit was prematurely brought. It 
was commenced October 23, 1886, while the principal sum, 
secured by the mortgage, was not due by the terms of the 
note until November Ist. The mortgage sought to be 
foreclosed contained this provision: “And it is hereby 
further provided that in case any installment of principal, 
or any part thereof, or any interest money, or any part 
thereof hereby secured to be paid shall remain due and un- 
paid for the space of three days after the same shall, by 
the terms thereof, become due and payable, that then, and 
in that case, the whole principal sum hereby secured to be 
paid, together with the interest thereon, shall, at the option 
of the said party of the second part, his executors, admin- 
istrators, or assigns, become due and payable forthwith, 
anything herein, or in said note contained, to the contrary 
notwithstanding.” 

The evidence shows that four interest payments had 
fallen due, and nota cent had been paid upon the note. 
After there had been four defaults of interest payments, 
the plaintiff exercised his o,,tion to declare the whole debt 
due, by taking possession of the personal property under 
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the chattel mortgage, which contained a provision similar 
to the stipulation in the real estate mortgage quoted above. 
The chattels were sold, the proceeds applied upon the note, 
and afterwards this suit was brought. The mortgagor be- 
ing in default, the plaintiff, under the stipulations in the 
mortgages, had a right to declare the whole debt due, and 
commence foreclosure proceedings. (Pope v. Hooper, 6 
Neb., 178; Fletcher v. Daugherty, 13 Id., 224; Lowen- 
stein v. Phelan, 17 Id., 429.) Before the bringing of this 
suit the plaintiff brought an action of replevin against the 
defendant, and under the writ obtained possession of all 
the mortgaged chattels which could be found. The de- 
fendant was thereby as fully advised that the plaintiff ex- 
ercised his option to declare the principal sum due as if 
formal notice of his election liad been given. 

It is next contended that the chattel mortgage sale is 
void on account of the failure to give the statutory notice 
of the time and place of sale, and for that reason the de- 
fendant is entitled to a credit on the note for the value of 
the chattels taken under the mortgage, instead of the 
amount realized at the chattel mortgage sale. 

The first notice of the chattel mortgage sale was pub- 
lished in the Sidney Democrat on the 20th day of August, 
which fixed the day of sale on the 9th day of September, 
1886. For some cause, probably for the reason that less 
than twenty days intervened between the publication and day 
fixed for the sale, the notice was corrected in the issue of the 
paper of the next week by changing the day of sale to 
September 18, which notice was published for three suc- 
cessive weeks. On the 17th day of September the same 
notice, with the addition that the sale was adjourned to 
September 30, appeared in the issue of the same paper, 
On the 24th day of September, the day on which the paper 
was regularly issued, no notice of said sale nor its adjourn- 
ment was published or given. On the 1st day of October 
the notice of sale was again published in said newspaper, 

51 
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with a notice that the sale was adjourned until October 20. 
This notice was published in each issue of the paper prior 
to October 20, at which date the sale took place. There 
appears to have been good and suflicient reason for the fre- 
quent adjournments of the sale. When the notice of sale 
was being given, the property, consisting chiefly of cattle 
and wild, unbroken horses, was running at large upon the 
range, and owing to the inability of the mortgagee to collect 
the stock together in time, the sale was postponed. But, 
as already stated, notice of the postponement of the sale, 
for some cause not disclosed by the record, was not pub- 
lished each week until the day of sale, but was omitted 
from the issue of the paper of September 24. 

Section 3 of chapter 12, Comp. Stats., relating to fore- 
closure of chattel mortgages, provides that ‘ Notice that 
such mortgage will be foreclosed by a sale of the mort- 
gaged property, or some part thereof, shall be given as fol- 
lows: By advertisement published in some newspaper 
printed in the county in which such sale is to take place, 
or in case no newspapers are printed therein, by posting 
up notices in at least five public places in said county, two 
of which shall be in the precinct where the mortgaged 
property is to be offered for sale, and such notices shall be 
given at least twenty days prior to the day of sale.” 

Section 4 prescribes what the notice shall contain. 

Section 5 provides that ‘such sale may be postponed from 
time to time by inserting a notice of such postponement, 
as soon as practicable, in the newspaper in which the orig- 
inal advertisement was published, and continuing such 
publication until the time to which such sale is to be had, 
by posting a notice of such adjournment in some conspic- 
uous place at the place desiguated in the original notice 
posted for said sale to be had.” 

The language of section 5 is clear and explicit, to the 
effect that where a chattel mortzage sale is adjourned no- 
tice of such postponement, in case a newspaper is published 


“I 
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in the county where the sale is to take place and the ad- 
journment is for sufficient length of time to permit, must 
be published in the paper in which the original notice of 
sale was given, and be continued therein in each issue ot 
the paper until the day of sale, The provisions of the 
statute relating to foreclosure of chattel mortgages are 
mandatory and must be followed, unless waived by the 
mortgagor. If the mortgagee can disregard the directions 
of the statute by omitting to give notice of the postpone- 
ment of a sale for one week, he can, with equal propriety, 
omit all notice of sale. The mortgagor has an equity of 
redemption in the mortgaged chattels, and to extinguish 
the same the mortgagee must comply substantially with 
the requirements of the statute.” If he fails so to do and 
the property is sold for less than its value, the mortgagor 
is entitled to have the value of the property applied to the 
extinguishment of the debt, and if such value is greater 
than the mortgaged debt, the mortgagee is liable to the 
mortgagor for the difference. The plaintiff not having 
complied with the statute in regard to notice of the sale, 
must account for the full value of the property which 
came into his possession. 

Having disposed of this branch of the case, the next 
question presented by the record is one of fact, relating to 
the value of the property. The testimony bearing upon 
that issue is conflicting. The first witness called by the 
defendants was Thomas Kane, the president of the com- 
pany. He placed a value upon each chattel, and a careful 
computation of the same shows the aggregate valuation of 
the property as estimated by this witness to be over 
$34,000. No other witness called by the defendant at- 
tempted to place a valuation upon the property as a whole 
nor upon each item separately. Several of the defendant’s 
witnesses testified as to the value of particular chattels, 
but an examination of their testimony shows that their 
estimates almost invariably are from one-third to one-half 
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lower than the valuation placed upon the same property 
by the witness Kane. 

The plaintiff called as witnesses Thomas H. Hicks, 
George Lang, Frank Ottoway, and James J. Kelly, who 
appear to have been familiar with the property in the fall 
of 1886, and acquainted with its value at that time. Each 
of these witnesses fixed a value upon the different chattels. 
The aggregate valuation of the entire property, as appears 
from the testimony’of these witnesses, ranges from $11,250 
to $11,750, which differs but little from the amount the 
property brought at the chattel mortgage sale. There was 
realized at the sale in October, 1886, $10,607.60, and there 
was property subsequently sold amounting to $447.75. By 
giving the defendant company credit on the note for the 
highest valuation placed on the chattels by any witness 
for the plaintiff, and computing interest on the note accord- 
ing to the terms thereof, it makes the balance due the 
plaintiff at the date of the rendition of the decree a little 
more than the amount found by the decree. The conflict 
in the testimony as to the value of the personalty was set- 
tled by the trial court in favor of the plaintiff, which we 
cannot set aside, without overruling numerous precedents to 
the effect that the finding of the district court will not 
be disturbed unless clearly against the weight of the evi- 
dence. 

Counsel for appellants finally insist that the decree must 
be reversed because the court below refused to grant their 
motion for a continuance of the cause. This objection 
cannot be considered by us for the reason no exception was 
taken in the district court to the ruling on the motion. The 
decree is : 


AFFIRMED, 


THE other judges concur. 
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Hrram J. PALMER ET AL. V. FRANK COURTNEY. 
[FILED SEPTEMBER 16, 1891.] 


1. Negotiable Instruments: UNDERTAKINGS OF INDORSER 
WITHOUT RECOURSE. An indorser of a promissory note ‘‘ with- 
out recourse,’”’ for value, contracts and engages that the signatures 
borne by said note as makers, or prior indorsers, are the genu- 
ine signatures of the persons thereby represented, and that such 
note is their valid obligation. 


2. The evidence examined, and held, sufficient to sustain the ver- 
dict. 
3. Instructions considered, and held, rightly given. 


Error to the district court for Hall county. Tried 
below before Harrrson, J. 


Thumme & Platt, for plaintiffs in error,-cited: Welsh v. 
Lindo, 1 Cranch [Dist. Col.], 497; Chitty, Bills, 268 ; 
Byles, Bills, 266; Upham v. Prince, 12 Mass., 13; Bor- 
den v. Clark, 26 Mich., 410; Fassin v. Hubbard, 55 N. 
Y., 465. 


J. W. Bartholomew, and W. A. Prince, contra, cited: 
Tallon v. Ellison, 3 Neb.,74; Faulkner v. Klamp, 16 Id., 
178; 1 Daniel, Neg. Inst., sec. 670; 2 Randolph, Com. 
Paper, sec. 720; 3 Greenl., Ev., sec. 109. 


Coss, Cu. J. 


This action was brought in the district court of Hall 
county by Frank Courtney as plaintiff against Hiram 
Palmer and William §, Dickason, defendants. It is al- 
leged by the plaintiff in his amended petition that on or 
about the 2d day of March, 1888, a certain person repre- 
senting himself as J. E. Johnson, whose real and true name 
is unknown, made and delivered to Hiram J. Palmer, one 
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of the defendants, a certain promissory note for $95, pay- 
able October 1, 1888, with interest at ten per cent from 
date until paid, waiving demand, notice, and protest both 
on the part of the maker and indorsers thereof; and on 
the same date, to secure the payment of said note, executed 
and delivered to said Palmer achattel mortgage on eighteen 
head of cattle, copies of said note and mortgage being at- 
tached to said petition. That at the time of the making 
and delivery of said note and mortgage, the maker thereof 
represented that he was living three or four miles north of 
the village of Wood River, Hall county Nebraska, and that 
said mortgaged property was in his possession and kept by 
him at his place of residence aforesaid; that on or about 
the 10th day of July, 1888, said Palmer came to plaintiff 
and represented that William 8. Dickason, meaning the 
said defendant of that name, had a good and genuine note 
secured by a good and genuine chattel mortgage on and 
covering eighteen head of cattle, and that the maker of said 
note and mortgage at that time was residing three or four 
miles north of the village of Wood River, which said note 
and mortgage are the same and identical note and mortgage 
set out in and made a part of said petition, and the same 
identical note and mortgage traded by defendants to plaint- 
iff as thereinafter set forth ; and that said Hiram Palmer 
further represented that said Dickason was desirous of 
exchanging said note and mortgage for a horse; that said 
Palmer repeatedly declared that said note and mortgage 
were good and genuine, and by his representation induced 
said plaintiff to believe said note and mortgage good and 
genuine and worth the face value thereof with accrued in- 
terest, whereas at the time of such representations said 
Palmer well knew that said note and mortgage were 
worthless for causes in said petition thereinafter set forth; 
that, influenced by the representations of said defendants as 
to the value of said note and mortgage, plaintiff entered 
into an agreement with said Dickason to exchange a horse 
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of the value of $100 for said note and mortgage, and said 
exchange was thereupon made on or about the 10th day of 
July, 1888, long before said note was due, said note hav- 
ing been indorsed by said Hiram Palmer as follows: 
‘“‘ Without recourse on me,’’ and that said note and mort- 
gage exchanged by said William S. Dickason to said Frank 
Courtney for said horse were the same and identical note 
and mortgage before described in said petition; that said 
note and mortgage were fraudulent, fictitious, and forged ; 
that no person named J. E. Johnson lived three or four 
miles north of the village of Wood River aforesaid; that 
due and diligent research and inquiries have been repeat- 
edly and on different occasions made throughout Hall 
county which have wholly failed to discover either the 
identity of the maker of said note and mortgage or the ex- 
istence of the maker’s property, or any part thereof; that 
at the time of the making of said note and mortgage, and 
also at the time of the exchange of said note and mortgage 
for said horse, the said William 8. Dickason was the 
agent, and acting as such, of the said Palmer, and at the 
time of the exchange of said note and mortgage for said 
horse the above named defendants conspired willfully and 
maliciously to cheat and defraud said Frank Courtney of 
said horse; that said Palmer for the purpose of deceiving, 
represented said note to be owned by said Dickason, to be 
a good and genuine note secured by a good and genuine 
mortgage ; the said Dickason also represented said note to 
be good and genuine, whereas at the time of the exchange 
of said note and mortgage for said horse, said Palmer had 
made due and diligent inquiry, personally and by agents, 
and from-such inquiries well knew that said note and mort- 
gage were fraudulent, fictitious, and forged; that the maker 
of said note and mortgage could not be found; that the mort- 
gaged property nor any part thereof’ was at that'time, nor ever 
had been seen, in Hall county, and knowing this, the defend- 
ants falsely and fraudulently represented to said plaintiff, for 
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the purpose of deceiving, that said note and mortgage were 
good and genuine, and that it was these false representa- 
tions which induced said plaintiff to exchange said horse for 
said note and mortgage, and by this exchange said plaintiff 
was cheated and defrauded of said horse; that when said 
note became due, plaintiff made due and diligent research 
to find the maker thereof, and also to find the said mort- 
gaged property, but was unable to discover either, and for 
these reasons, and because said note and mortgage were 
fraudulent, forged, and ficticious, said note and mortgage 
are wholly worthless and that no part of said note has ever 
been paid; that the value of said horse at the time of the 
exchange thereof for said note and mortgage was $100; 
that both plaintiff and defendants estimated said horse to 
be well and truly worth the aforesaid sum; that plaintiff 
is now the owner of said note and mortgage, and that the 
said note and mortgage are long past due and wholly un- 
paid, with demand for judgment. 

The defendants filed their joint answer in said cause, in 
which they admit that said Palmer was the owner of a 
note for the sum of $95, made, executed, and delivered to 
him by one J. E. Johnson, and that said Dickason traded 
said note to plaintiff for a horse, but that said defendants 
restricted any and all liability of said Palmer by indors- 
ing said note “without recourse on me”; that said note 
was traded to plaintiff for said horse without any further 
or different contract or agreement as to the value of said 
note, and that said plaintiff took said note-as it was, with- 
out further guarantee or warrant. They therefore deny 
each and every other or different allegations in said petition 
contained. As a second defense and by way of a cross- 
bill, the said defendants alleged that the plaintiff in order 
to induce the said defendants to part with the said note, 
represented to said defendants that the said horse men- 
tioned in plaintiff’s bill of particulars was sound and 
kind, good to work in any place, quiet and gentle in har- 
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ness, and worth $100; which representation and warranty 
was false in every particular; that said horse was not 
sound but unsound, was not true and kind but was ugly, 
vicious, and unmanageable, balky, ungainly and ugly in 
harness, and of no value whatever; that defendants relied 
on the representations of plaintiff and believed the same, 
and was through the said representations and warranty in- 
duced to part with the said note; that said defendants 
have been damaged by the said false warranty and repre- 
sentations of plaintiff in the sum of $100; with demand 
for judgment. 

Plaintiff replied, denying each and every allegation of 
new matter in said answer contained. There was a trial 
to a jury, with a verdict and judgment for the plaintiff in 
the sum of $100. Te defendants in their petition in er- 
ror upon which the cause is brought to this court, assigned 
four errors: 

1. That the court erred in allowing the defendants in 
error to introduce any evidence in the case under the ob- 
jections of plaintiffs in error. 

2. The court erred in giving instructions 1, 2, 3, 5. 

3. The verdict is not sustained by sufficient evidence. 

4, The court erred in overruling the motion for a new 
trial. 

The instructions assigned for error were given by the 
court upon its own motion, and are here set out at length: 

1. The vendor of a promissory note before maturity is 
responsible thereon if the note is fraudulent, fictitious, or 
forged, even if he indorsed the note without recourse. 

2. The jury are instructed as a matter of law that fraud 
may be proven by circumstantial evidence as well as posi- 
tive proof. When fraud is charged, express proof is not 
required, it may be inferred from strong presumptive 
circumstances. 

3. You are further instructed that although you may 
find from the evidence that the defendants did not know 
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that said representations were untrue, yet if you believe 
from the evidence that pending the negotiation of the said 
note and for the purpose of effecting the trade and in- 
ducing the plaintiff to make it, defendants made said rep- 
resentations of his own knowledge and they were untrue, 
but at the time of making he did not know whether they 
were true or false, and defendant knew, or had reason to 
believe, that said plaintiff relied on said representations, 
and said plaintiff did so rely on said representations and 
was thereby deceived and induced to make said trade, you 
will find for the plaintiff. 

5. To entitle the plaintiff to recover in this case, he must 
show by a preponderance of the evidence that the said note 
and mortgage were worthless or false, fictitious and forged, 
as alleged in his petition; that defendants made the repre- 
sentations regarding the same being good and genuine as 
alleged in the petition, with the object in view and for the 
purpose of inducing the plaintiff to trade said horse for 
said note and mortgage; that said representations were 
false and untrue and that the defendants made them know- 
ing that they were false and untrue, or that they made such 
representations without knowing the same to be true and 
were ignorant of the facts so stated, and stated them as true 
when, in fact, they had no apparently good reason for be- 
lieving them to be true, and that plaintiff relying upon the 
same made the trade as alleged in the petition and that 
plaintiff was injured thereby, then you will find for plaint- 
iff in such sum as damages as is shown by the evidence he 
has sustained. 

The undisputed evidence is to the effect that William S. 
Dickason was acting as the collector and agent of Hiram 
J. Palmer and was living at his house; that Frank Court- 
ney had a number of horses which he was keeping for sale 
at a stable in Grand Island; that he (Courtney) went to 
Palmer to inquire of him about the standing and responsi- 
bility of certain parties in another county whom he under- 
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stood Palmer knew ; that in his interview Courtney stated 
to Palmer the reason why he wished to learn of the re- 
sponsibility and standing of the said parties, which was 
' that he was offered some paper on the said parties in a 
horse deal; that Palmer replied unfavorably of the parties 
inquired about, and at the same time stated that Dickason, 
speaking of him as a young gentleman down at his place 
had a note for $95 secured on eighteen head of cattle that 
he was desirous of trading for a horse; that a few days 
afterwards, Courtney went to Palmer’s residence and there 
met Dickason whom he did not know, and of whom he 
inquired for Mr. Palmer, and made his business known as 
that he wished to see the young man who had the note to 
trade for a horse; that “thereupon Dickason made himself 
known to Courtney as the man who had the note; that 
afterwards Dickason and Courtney met at the stable where 
the horses were, and finally consummated the trade. Dick- 
ason thereupon delivered to Courtney the note for $95 
signed J. E. Johnson, payable to H. J. Palmer, by him 
indorsed “without recourse,” as stated in the petition, and 
a chattel mortgage to secure the same signed by said John- 
son, conveying two red cows, seven years old; one spotted 
red and white cow, six years old; five red steers, two years 
old; three brindle steers, two years old; one spotted red 
and white steer, two years old; one spotted red and 
white cow, three years old; two black heifers, two years 
old; one red heifer, two years old; one red and white 
heifer, two years old; one red line-back white face heifer, 
two years old, “being all the cattle I own.” On both the 
note and mortgage Johnson’s residence is stated as Wood 
River P. O., and these instruments were introduced and 
received in evidence. At the same time Courtney deliv- 
ered to Dickason one horse. 

Frank Courtuey also testified that at the time Palmer 
first spoke to him about the note, he stated that it was 
a good note secured by eighteen head of cattle, and that 
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the maker of the note and mortgage lived three or four 
miles north of Wood River. This evidence of Courtney 
as to the representations made to him by Palmer, that the 
note was a good note and the residence of the maker of the 
note and mortgage, was denied by Palmer when on the 
stand as a witness in his own behalf. 

There was evidence tending to prove that at or about the 
time the note became due, the plaintiff made inquiry and 
search in the region of country about Wood River post- 
office in Hall county, and two, three, and four miles north 
of that point for the maker of the note and mortgage, but 
was unable to find him or any man of the name of J. E. 
Johnson, or that any man of that name had ever resided 
or been in that section of country. There was also evi- 
dence of parties who then, and for a long time prior thereto, 
had resided in that vicinity, tending to prove that no party 
or person of the name of J. E. Johnson had ever been a 
resident of that portion of Hall county, nor had any of 
them ever known or heard of a man of that name residing 
in any part of Hall county. There wasalso evidence tend- 
ing to prove that prior to the date of the transfer of this 
note to the said Courtney, the said Palmer, or Dickason, 
or both of them, had gone to Wood River, to the supposed 
residence of the said J. E. Johnson, and had sent agents 
into said region of the county and made search for the said 
J. E. Johnson, but were unable to find him or hear of him, 
or of any person answering to his description, either as the 
possessor of the eighteen head of cattle or otherwise. This 
latter evidence, however, was contradicted by Palmer and 
Dickason, as witnesses in their own behalf. 

Plaintiffs in error in the brief of counsel contend that 
the court erred in giving instructions numbered two, three, 
and five, for the reason that there was not evidence before 
the jury to justify the giving of either of the said instruc- 
tions, and this is probably the only objection which can be 
made with any degree of plausibility to the instructions. 
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They also contend, and cite authorities to prove, that an 
instrument indorsed without recourse, renders the indorser 
a mere assignor of the title to the instrument, and relieves 
him of all responsibility for its payment or value. This 
I do not understand to be exactly the law, or rather that 
the law is as given by Daniel in his work on Negotiable 
Instruments at section 670: “When the indorsement is 
‘without recourse’ the indorser specially declines to as- 
sume any responsibility as a party to the bill or note; but 
by the very act of transferring it, he engages that it is what - 
it purports to be, the valid obligation of those whose names 
are upon it. He is like a drawer who draws without re- 
course, but who is, nevertheless, liable if he draws upon a 
fictitious party, or one without funds.” And again at sec- 
tion 672: “The indorser contracts that the bill or note is 
in every respect gennine, and neither forged, fictitious, or 
altered. Undoubtedly, and by universal admission, this 
principle applies to the signatures of the drawer, acceptor, 
and maker of the bill or note who are the original parties, 
and it is often expressed in language to the effect that the 
indorser warrants that it isa genuine instrument.” Citing 
many authorities. 

Now then, this being the law, as I understand it, the 
question is: Wasthere evidence before the jury from which 
they could find that J. E. Johnson was a false name and a 
fictitious signature, not a true or genuine one? There can 
be no doubt from the evidence of Mr. Dickason, which is 
undisputed, that a man representing himself to be J. E. 
Johnson borrowed a sum of money from him, money be- 
longing to his co-defendant Palmer and executed the note 
and mortgage therefor; but it is apparent also that Mr, 
Dickason made no inquiry of any other person, had no 
assurance or evidence that this man was in fact J. E. John- 
son, or that he lived near Wood River as he represented 
that he did, or that he had eighteen head of catile in his 
possession which he represented that he had. Nor does it 
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appear that he ever afterwards saw or heard of this indi- 
vidual, J. E. Johnson. Indeed, Mr. Dickason testifies in 
his terse language “that he investigates nothing.” While 
as before stated, there is evidence on the part of the plaint- 
iff tending to prove ‘iat he and his co-defendant had al- 
ready investigated but without results, 

I am of the opinion that there was evidence before the 
jury to sustain the finding which was made, and to justify 
the court in giving the instructions which it gave. The 
judgment is therefore 


AFFIRMED, 


THE other judges concur. 


PxHInEAS LANGFORD ET AL. Vv. STATE OF NEBRASKA. 
[FiLep SEPTEMBER 16, 1891.] 


1. Criminal Law: ReasonaBLz Dovust. Instruction to the jury 
that ‘‘a reasonable doubt is an actual, substantial doubt, arising 
from the evidence, or want of evidence, in the case,’’ held, not 
error. 


2. Evidence examined, and held, to sustain the verdict. 


Error to the district court for Dakota county. Tried 
below before Norris, J. 


Jay Bros. and M. C. Beck, for plaintiffs in error, cited, 
as to the indorsement of names on information: Parks v. 
State, 20 Neb., 517; People v. Evans, 40 N. W. Rep. 
[Mich.], 473; People v. Quick, 25 Id., 302; Gandy v. 
State, 27 Neb., 707. As to the separation of the jury: 
People v. Evans, 40 N. W. Rep. [Mich.], 476; Churchill 
v. Judge, 23 Id., 212; Cantwell v. State, 18 O. St., 482. 
As to the 3d instruction: Cowan v. State, 22 Neb., 519. 
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William Leese, Attorney General, contra. 
Cogs, Cu. J. 


The prisoners in error, Phineas Langford and George 
Cassman, were charged by the information of the county 
attorney, in the district court of said county, under sec, 
13, chap. 4, of the Criminal Code of this state, entitled 
“Robbery,” with unlawfully and forcibly, on February 
18, 1890, in the town of Covington, in said county, a-- 
saulting C. P. Hendrickson, and by force and violence 
took and stole from his person seventeen dollars in gold 
and silver coin of the United States. On the day of bring- 
ing this information into court, February 24, 1890, copies 
were served on the prisoners. On the 26th, following, they 
pleaded not guilty, and on the 28th, following, were tried 
before a jury and, on March 1 were found guilty, and on 
the 7th, following, were sentenced to hard labor in the pen- 
itentiary of this state for the term of four years. The 
prisoners were defended by able counsel, who bring their 
clients’ conviction to this court for review. 

1. As to the correctness of the third instruction of the 
court to the jury in its definition of a reasonable doubt as 
to the guilt of the prisoners. The opinion in Cowan’s 
Case, 22 Neb., 519, cited by counsel, that the third instruc- 
tion is erroneous, found error in the charge that “a rea- 
sonable doubt was such for having which the jury can 
give a reason, based upon testimony.” The charge of the 
court below, that “a reasonable doubt is an actual, sub- 
stantial doubt, arising from the evidence, or the want of 
evidence in the case,” we do not hold to be misleading in 
the strictest sense of the instruction cited in Cowan’s Case. 
It is more comprehensive, and impartial, and we think 
without error. 

A more extended argument is submitted to show the error 
of instruction four to thejury: “That if they find from the 
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testimony that the defendants Cassman and Langford, or 
either of them, together with the complaining witness Hen- 
drickson, were in the town of Covington at the time stated 
in the information; that they were together in a saloon in 
said town; and that after leaving the saloon the defendants 
followed the complaining witness and took hold of him 
and threw him down and took from him money, of any 
value, against his consent, they are guilty of robbery.” 

An examination of the record does not show that excep- 
tion was taken at the trial to this instruction. On that 
ground alone it would not be reviewed with any probability 
of reversal on the ground of absence of an intent to steal. 
But the testimony, we think, shows plainly an intent to 
steal, and that the jury were fully justified in finding under 
this charge that the robbery was only committed with that 
intent, which was carried out. If the evidence was suffi- 
cient in the minds of the jury to show that the prisoners 
were guilty, the manner in which the robbery was done is 
sufficient of itself to prove the intent to steal. 

2. The record shows that after the jury had been im- 
paneled and sworn, but prior to the opening of the prose- 
cution to the jury and before the swearing of witnesses for 
the prosecution, the prosecuting attorney discovered that. 
the names of three witnesses indorsed on the information 
had not been repeated on the copy delivered to the prison- 
ers. On motion, the trial was adjourned for a day for the 
purpose of giving the prisoners the statutory twenty-four 
hours’ notice of the witnesses to be called to accuse them. 
The court granted leave to indorse the names of witnesses 
on the information, but it is not shown what names, or 
whether they were, in fact, so indorsed by the county at- 
torney. But it does appear that the names of witnesses 
Belcher, Williams, and Mehan, for the state, had been in- 
dorsed on the information but not repeated on the prisoners’ 
copy. ‘Their testimony only tended to prove that the pris- 
ouers and their accuser, who had been robbed, were in 
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company together during the evening, and up to the hour of 
the robbery. No issue or objection was raised upon this 
question, both prisoners testifying on a direct examination to 
being in company with Hendrickson at the times and places 
alleged, but denying the robbery. In all of this we see no 
prejudicial error. 

3. The court permitted the jury to separate after being 
impaneled and sworn, undcr the adjournment of twenty- 
four hours’ notice to the prisoners of the names of the 
prosecuting witnesses mentioned in the second assignment 
of errors considered. 

Section 484 of the Criminal Code of this state provides 
that if the jury are permitted to separate during the trict 
they should be admonished by the court as to their duties 
until the cause is finally submitted to them. It is not 
alleged that the jury were not so admonished, or that they 
failed to comply with their duty, so that no error appears 
from the third assignment, and none appears in the record 
of the trial of the prisoners before us. The sentence of the 
district court is 


AFFIRMED, 


THE other judges concur, 


Farmers & Mercuants Bank v. BERCHARD, 
Bripee & Co. 


[FILED SEPTEMBER 16, 1891.] 


Continuance: AFFIDAVITS of parties to actions for the continuance 
of the trial for the production of the testimony of absent and dis- 
tant witnesses, must allege facts and circumstances to be given 
in evidence from which legal conclusions, constituting a cause of 
action or defense, may be drawn. 


52 
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Error to the district court for Sheridan county. Tried 
below before Kinxatn, J. 


Thomas L. Redlon, for plaintiff in error, cited: Wood 
River Bank v, Kelly, 29 Neb., 590; Freeman v. Auld, 44 
N. Y., 50; Bigelow, Estoppel, 360, and cases; Ranson v. 
Schmela, 13 Neb., 77; Baskins v. Shannon, 3 N. Y., 310; 
Wray v. Fedderke, 43 Id., 335; Jones, Chat. Mtg. [2d 
Ed.], secs. 345, 346, 347; Maxwell, Pl. & Pr. [4th Ed.], 
342, and note. 


Holmes & Hayes, and E. F. Companiott, contra, cited: 
Bonns v. Carter, 20 Neb., 566. 


Coss, Cu. J. 


This action was brought by the defendants in error in 
the county court to recover from the plaintiff in error the 
balance due on a promissory note and chattel mortgage for 
$1,006.70, by W. K. Jackson, a country merchant, in fail- 
ing circumstances, at Hay Springs. By stipulation, the 
action was removed to the district court. On September 
8, 1887, Jackson executed a first mortgage upon his goods 
to the Farmers & Merchants Bank of Hay Springs, (the 
plaintiffs in error,) for $866.15 ; and a second one to the 
same bank, for $2,207.10; a third to W. H. Westover, 
for $250; a fourth to Peter F. Carroll, for $745.60; and 
a fifth to the defendants in error for $1,006.70; upon the 
same property, subject to the four others, $5,075.55; but 
embracing certain books of account not covered by the 
others. This was temporarily left by Jackson with W. H. 
Westover, an attorney of that county, the defendants in 
error being absent. Upon the delivery of the mortgage to 
Westover he took possession of the goods and book ac- 
counts conveyed, and placed in charge one Frank Gordon, 
with copies of all the mortgages. On the following day 
the sheriff took possession, under an attachment of other 
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creditors, leaving Gordon as custodian for the sheriff. The 
plaintiff in error subsequently recovered possession by re- 
plevin against the sheriff, and the first four mortgages be- 
ing foreclosed, the property was sold, the proceeds amount- 
ing to $3,637.79. Out of this sum the attaching creditors 
were paid. 

The defendant in error, in maintaining his suit in the 
court below, alleged that the second mortgage of the plaint- 
iff in error for $2,207.10, was fraudulent; that the bank 
had held their mortgage for collection, and while so hold- 
ing it, received a sufficient sum from the sale of the mort- 
gaged property to pay their claims in full, after paying all 
valid liens existing prior to their mortgage. To this was 
answered a general denial. 

There was a trial to a jury with verdict for the plaintiff 
below for $782.60, with a special finding. 

1. That the defendant became the agent of plaintiff for | 
the collection of plaintiff’s chattel mortgage, by accepting: 
and taking into possession the mortgage of plaintiff for the 
purpose of collecting it. 

2. That the chattel mortgage of Jackson to defendant 
for $2,207.10 was given by Jackson to defendent for the 
purpose of cheating and defrauding Jackson’s creditors, 
or hindering or delaying them in the collection of their 
claims against him. 

On this verdict the defendant’s motion for a new triul 
was overruled, and judgment was entered December 12, 
1889. Various errors are assigned for the reversal of the 
judgment. 

1. That the verdict is contrary to law, and is not sus- 
tained by sufficient evidence. 

2. In the court’s instructions to the jury, and in submit- 
ting the second special finding to the jury. 

3. In overruling the motion for continuance, on the affi- 
davit of the president of the bank. 

On the first assignment it is contended that as the plaint- 
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iff’s mortgage was taken and accepted by them as subject 
to the other mortgages, they are thereby ratified as prior, 
valid, subsisting liens. 

It is answered to this, and there is evidence tending to 
show, that the plaintiffs were mill owners, living 300 miles 
distant from the scene of the transactions; that their at- 
torney and agent called at the bank of Hay Springs two 
or three days after the execution of these mortgages, was 
shown by the bank officers the books of account of Jack- 
son conveyed to the plaintiffs by their mortgage, and was 
induced to then leave the books with their mortgage in the 
hands of the bank for collection, Further evidence points 
significantly to the want of consideration in the second 
mortgage of the bank. The contrary was not attempted to 
be shown. Under either a fraudulent representation, or a 
concealment of this fact, the agreement of the parties, as 
an estoppel, would be broken when first the fraudulent 
character of the prior mortgage was discovered. (Bigelow 
on Estoppel, 491.) 

In this view we find no error in the instructions of the 
court, nor do we find that the plaintiff in error objected on 
the trial to the second special finding being submitted to 
the jury. The special findings were the salient questions 
to be solved. They were the whole of the controversy, 
The first and second errors are therefore overruled. 

As to the third error, we find that the affidavit of the 
president of the Hay Springs bank, on which the motion 
for continuance of the trial, for the introduction of the 
testimony of absent witnesses, was based, does not embody 
any fact or circumstance from which legal conclusions 
constituting a defense might be drawn. It is abstract and 
inconclusive as to material evidence, and the motion was 
therefore properly denied, 

The judgment of the district court is 


AFFIRMED, 


THE other judges concur, 
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SravTE, EX REL. D. G. Saniy, v. TENNIs G. TrLtma. 
[FILED SEPTEMBER 16, 1891.] 


Quo Warranto: Answer. In proceedings in guo warranto, the 
respondent must answer precisely by what statutory authority 
he exercises the functions of an office. 


ORIGINAL proceeding in nature of quo warranto. 


George H. Hastings, Attorney General, and Steele Bros., 
for relator. 


A, J. Evans, contra, 


Coss, Cu. J. 


This original proceeding in quo warranto is brought by 
the attorney general on the relation of Darwin G. Sabin 
against Tennis Tillma to determine the righis of the 
claimants to the office of treasurer of David City, the 
county seat of Butler county. It does not appear that 
either claimant is disqualified. David City, on April 7, 
1891, had an enumerated population of 2,000 and was to 
be governed as a municipal corporation of the second class, 
having a population of less than 5,000. 

It is alleged by the relator that at the annual city elec- 
tion, April 7, 1891, he was elected treasurer for the year 
commencing on the first Tuesday of May, 1891, and end- 
ing on the Monday preceding that day in 1892; that he 
was duly declared elected and qualified, according to law, 
as collector of city taxes; that the county of Butler exists 
under township organization, and that David City is a 
township in unit. 

It is also alleged that at the general county election of 
November, 1890, the defendant claims to have been elected, 
and was voted for and declared elected and qualified as 
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town treasurer of David City, and is acting as collector of 
taxes and refuses to surrender the books, tax lists, papers, 
and receipts pertaining to the office. The relator prays the 
judgment of the court to place him in possession. 

The defendant answered admitting the election and qual- 
ification of the relator as alleged, but as a defense sets up 
that the relator has never performed the duties by virtue 
of his election; and alleges that Gid. Gates, who was the 
duly elected and qualified treasurer for the year prior to 
the election of the relator, failed to qualify as the collector 
of taxes, and a vacancy existed, which defendant filled, and 
was duly qualified as such, in the manner provided by 
law, in January, 1891; that the county clerk duly issued 
to defendant his warrant, directing him to collect the taxes 
on the duplicate list, and delivered the same, with the tax 
list and all other books and papers pertaining to the tax 
collector’s office, and charged them to his account as such 
officer; that defendant proceeded, and has continued, to 
discharge the duties of tax collector; that no demand has 
been made to settle his accounts and deliver over the office 
except by the relator, who made such demand; that the 
county clerk has never notified defendant of any other per- 
son than defendant being qualified as collector of taxes, or 
requesied settlement and return of the tax books, or the 
delivery of the same to any other person; that defendant 
has not refused, and does not now refuse, to turn over the 
tax lists to the proper authority. 

The attorney general demurred to the answer: 

1. That it does not state facts sufficient to constitute a 
defense. 

2. That it does not show any right or authority in de- 
fendant to hold or exercise the office. 

3. That itis not alleged that he was either elected or 
appointed {o the office. 

The defendant admits the election and qualification ot 
the relator as stated in the information, but alleges “that 
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one Gid. Gates, who was the duly elected and qualified 
treasurer for the year next prior to the election of the re- 
lator, failed to qualify as the collector of taxes of David 
City, and that a vacancy, for such reason, existed at the 
date required by law for the treasurer to qualify. Where- 
upon defendant was duly qualified as such collector, in the 
manner provided by law.” It is not alleged “that he was 
appointed by the county clerk, under his hand, and the 
seal of the county,” as required by sec. 93, chap. 77, of 
the revenue law. 

If there be now the office of town treasurer of David 
City the vacancy existing in such office at any time would 
be filled by appointment of the mayor and city council 
under the provisions of sec. 103, chap. 26, of the election 
law, and such an appointment is required to be in writing, 
to be filed with the city clerk. It is not alleged that the de- 
fendant was appointed under the provisions of this section. 
The vacancy in this instance, by the terms of sec. 107 of 
the last chapter, occurring in January, was required to be 
filled, after thirty days, as it was, at the next general elec- 
tion in David City, on April 7, 1891. It follows there- 
fore, even if the defendant was recognized and accepted by 
the county clerk as a competent and qualified officer, his 
functions as tax collector had expired with the election and 
the qualifying of the relator as treasurer. The demurrer 
of the relator is therefore well taken; judgment will be en- 
tered against the defendant, and the relator will take his 


WRIT OF OUSTER. 


THE other judges concur. 
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GrorGE Davis v. JoHN W. GETCHELL, 
(FILED SEPTEMBER 16, 1891.] 


1. Sale: BapGzor Fravp: AN INSTRUCTION, requested, by which 
the jury were told that if they should find from the evidence 
that at the time the stock of goods in controversy was sold by 
T.K. H. to this plaintiff, said stock was sold fora sam much less 
than the real value of the same, such fact, if it be a fact, would 
be a strong badge of fraud, held, rightly refased. 


2. Instructions given considered, and held, rightly given. 


3. An assignment of error in a petition in error in the follow- 
lowing language: ‘‘ Errors of law occurring during the trial in 
the admission and rejection of evideuce which will more fully 
appear by reference to the bill of exceptions filed herewith,’’ 
criticised and disapproved. 


4. An offer of evidence not containing sufficient to show its ma- 
teriality to any one of the issues or points in controversy in the 
suit, but containing substantive matter irrelevant and inappli- 
cable to any of such issues or points in controversy, held, prop- 
erly rejected. 


5. Evidence held to sustain the verdict and judgment. 


Error to the district court for Madison county. Tried 
below before PowsErs, J. 


D, A. Holmes, for plaintiff in error, cited: Bollman v. 
Lucas, 22 Neb., 812; Weber v. Rothchild, 15 Pac. Rep. 
[Ore.], 652; Redhead v. Pratt, 33 N. W. Rep. [Ta.], 382; 
Wing v. Miller, 20 Pac. Rep. [Kan.], 120; Blum v. Simp- 
son, 9 S. W. Rep. [Tex.], 662. 


Allen, Robinson & Reed, contra, cited: State v. Arthur, 
23 Ia., 480, 432; Dyer v. Taylor, 78.W. Rep. [Ark.], 260. 


Coss, Cu. J. 


George Davis, the plaintiff in error, was the sheriff of 
Madison county. J. W. Getchell, defendant in error, is a 
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merchant of Neligh. Thomas K. Hansen was the owner 
of a small stock of goods at Burnett. On the 7th day of 
July, 1887, J. W. Getchell purchased the said stock of 
goods from Hansen, and took possession thereof. A few 
days thereafter several writs of attachment against Han- 
sen were sworn out, issued by the clerk of the district 
court of Madison county, and placed in the hands of 
George Davis as sheriff, who thereupon levied on the said 
stock of goods by virtue of said writs of attachment. And 
on the 14th day of July of said year this action of re- 
plevin was commenced by Getchell against Davis, as sher- 
iff, and the whole of said goods replevied. The petition 
in replevin is in the usual form, and the answer is a gen- 
eral denial. 

There was a trial to a jury, with a verdict for the plaint- 
iff, with nominal damages. The cause is brought to this 
court on error, with six assignments of error. 

1. That the court erred in refusing to give the instruc- 
tions to the jury asked for by defendant. 

2. In giving instructions numbered 1 and 2 asked for 
by plaintiff. 

3. In giving instructions numbered 3 and 6 on its own 
motion. 

4. That the court erred in the rejection of evidence 
pointed out in the bill of exceptions. 

5. That the verdict and judgment are contrary to law. 

6. The verdict and judgment are contrary to the weight 
of the evidence. 

Upon the trial the plaintiff, being called as a witness in 
his own behalf, testified to his ownership of the said goods, 
and that the same were in his possession when seized and 
levied upon by the defendant; that he resided in Neligh, 
where he had been engaged in the mercantile trade for the 
Jast fourteen years. Upon his cross-examination by de- 
fendant he testified that he bought and paid for the said 
stock of goods; that part of them he bought from Thomas 
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K. Hansen and part from different wholesale dealers; that 
about half of it he bought from Hansen; that he paid 
him therefor about $400, which he gave a check for; and 
made said purchase, he thinks, on the 7th day of July 
about 4 or 5 o’clock in the afternoon; that said pur- 
chase was made in the Diltz store building at Burnett; 
that he first saw Mr. Hansen on that day at Neligh; that 
it was in the forenoon when he had a conversation with 
him about buying the stock; that that was the first con- 
versation he had with Hansen about buying the stock ; 
that Hansen first asked him whether he thought of putting 
in a stock at Burnett; that plaintiff told Hansen that he 
had thought some of going there if he could get a build- 
ing, and Hansen asked plaintiff if hecould not sell him 
his stock; that plaintiff replied that he didn’t waut to buy 
any broken stock; Hansen then wanted to know if plaint- 
iff wouldn’t come down and look it over, and plaintiff said 
that he would ; Hansen asked “If I would come down 
that day and look it over,” and plaintiff said that he 
would if trade was not too brisk, “‘and that I would know 
by 10 or 12 o’clock;” that plaintiff went down to Burnett 
that afternoon, it being about eleven or twelve miles dis- 
tant; that he got down there and made the trade with 
Hansen about 4 o’clock, might have been later, possibly 6 
o’clock; plaintiff paid Hansen $440 for the stock, $400 in 
a check, and Hansen was indebted to him about $40 for 
goods; the check was on the Oakdale bank; that the 
plaintiff told his men to inyoice the stock after he bought 
it; thinks his men commenced invoicing the next day ; 
that plaintiff was down there while they were invoicing; 
don’t think they ever completed it. To the question, “You 
made no inquiry as to the amount of Hansen’s indebted- 
ness at that time?” he answered, “I think not, only from 
him.” To the question, “ What did he tell you at that 
time as to the amount of his indebtedness?” he answered, 
“T think that he said he owed Meyer & Schurman $200 or 
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$300 ;” that he didn’t tell him that he owed any one else. 
Thinks that he asked Mr. Meminger whether there was 
any incumbrances against the place, and that he replied 
that there was not; cannot say whether he told him of 
any indebtedness or not; that Mr. Meminger did not tell 
him that he had some sight drafts for collection against 
Hansen; that he don’t remember whether it was before or 
after the consummation of the trade that he had this con- 
versation with Mr. Meminger. To the question, “You 
knew that he was indebted to a considerable extent before 
you bought the goods, did you not?” he answered, “No, 
sir, I did not.’ To the question, “Did you not tell Mr. 
Meminger just about the time that that sale was completed, 
either immediately before or immediately after, on the same 
day, that so far as his creditors were concerned you had 
nothing to do with them; that you had bought the stock, 
and you had nothing to do with them?” he answered, “I 
have no recollection of any such conversation ;” that he 
was pretty positive that he did not, but he might have 
made it afterwards. 

The defendant called as a witness in his behalf Thomas 
K. Hansen, who testified that he resides at Burnett ; was 
formerly engaged in the mercantile business there; that he 
is the Hansen who sold out to Mr. Getchell in July, 1887; 
remenibers the date of the sale; thinks it was on the 7th 
day of July. To the question how he came to make the 
sale, and the circumstances with reference to that sale, he 
answered, “I received a lettew from Meyer & Schurman 
three or four days before I went to Neligh, for me to come 
down there and take my books along with me to make a 
settlement. Their man, Mauritius, was there a day or 
two before and I told him I would not go; I had given 
him $200, all the money that I had, and he talked about 
taking a mortgage on a piece of land that I had, but I 
could not give a mortgage for it was a timber claim; I 
thought if-I could sell out I could pay all my indebtedness. 
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I had my timber claim, house and lot, two horses and a 
buggy and two cows, and I had about $1,000 book ac- 
counts, and I thought that I could straighten it all out 
by selling out. I did not want to have any trouble, a 
general bust up or anything of the kind, and I understood 
that Mr. Getchell was going to put in a branch store at 
Burnett; he says that he was thinking some of doing so, and 
I says, “Come up and I will sell out my stock to you.” I 
says I would like him to look at the stock, or something 
like that; I says, “If you will come up I would like you 
to look over the stock,” and I think it was about 1 or 2 
o’clock ; he came up a short time after that, he made me an 
offer and I took it. The witness did not make him any offer 
up thereat Neligh. To the question, “Did you not first ask 
him $1,000 for that stock ?” he answered, “I guess not. I 
might have asked him $1,000 for it, but I didn’t think he 
was foolish enough to give that amount for it.” That he 
didn’t tell Getchell that he was anxious to sell out; that 
witness’s indebtedness to Meyer & Schurman was about 
$400; that at the time witness was burned out he owed 
them about $900 and had paid them $700; that was some 
months before ; witness had bought other goods of them and 
paid them about $200 every month since that. To the 
question, “Did you not tell Mr. Getchell anything about it, 
how much you owed them?” he answered, “I do not re- 
member?” To the question, “ Did you tell him how 
much you owed Turner & Jay?” he answered that he did 
not. To the question, “Did you tell him how much you 
owed Jandt & Tompkins?” he answered, “No, sir; I did 
not owe them anything.” To the question, “ Did you tell 
him that you owed any other house?” he answered, “ No, 
sir, X don’t believe that he asked me.” Didn’t ask him 
anything about it. To the question “How much did he 
pay you for the stock of goods? ” he answered, “ $400 ; and 
I had got a suit of clothes and a little more—well, it was 
about $445 or $450.” To the question, “ How long had 
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it been since your fire,” he answered, ‘‘ The fire was on the 
7th day of January aud the sale was on the 7th day of 
July.” To the several questions put by counsel for the 
defendant, he stated, substantially, that about the time he 
was burnt out he kept dry goods, but did not keep them 
in the store after the fire but allowed the stock to run down 
gradually; that there might have been a piece or two of 
dry goods in the store; that he had some boots and shoes 
in stock and some hats and caps; thinks he bought a few 
hats and caps after the fire, “and a little boots and shoes 
during the summer;” that he didn’t invoice the stock be- 
fore he sold it to Mr. Getchell ; that he knew pretty well 
about it; had not invoiced since he was burnt out. To 
the question, “ How much did you call your stock worth?” 
he answered, “ Well, that depends; a stock like that, in 
that condition, I could buy any day for $350.” To the 
question being repeated, “‘ Well, it would not have fetched 
more than $400 or $500 at auction. There was a lot of 
cheap stuff that you could hardly give away at all—over- 
alls and that sort of thing;” that there was not many 
jeans and pants and overalls, but’ how many he could not 
tell, but finally concluded that there were about eighty 
pairs ; that they were worth about sixty cents, perhaps 
seventy cents; that he had some boots and shoes anda few 
notions; that he had some hats that he would sell for fif- 
teen cents apiece; they cost me sixty-five cents; would 
have been glad to have got fifteen cents for them; did not 
think there was fifty of them, not over twenty-five; that 
he was pretty low on boots and shoes, thinks about fifty 
pairs, counting children’s shoes; that the groceries were 
damaged and the glassware also; probably about $12 
worth of glassware; that he had some canned goods 
which had been injured by the fire, didn’t know how 
much; had pretty near all of it left; not more than $50 
worth; that he put that glass on the edge to show up; did 
not care what they was just so they showed; he learned 
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that in the old country, you know you don’t do it out 
here; that after the sale he went down to see his wife; she 
had a note against him for over $300, and he paid it and 
told her all about it; then went and bought some property 
in her name in Platte Center; that he concluded the sale 
with Mr. Getchell about dusk, about supper time; that he 
took a team, drove to Norfolk that night and got his check 
cashed there, too, and then went to Platte Center and 
bought some property ; his check was on the Oakdale 
Bank there. 

J. H. Kierstead was sworn and examined as a witness 
on the part of the defendant. Stated that he resides in 
Burnett, Madison county; is in the mercantile business; 
has been so engaged at Burnett for five years; was ac- 
quainted with Mr. Hansen while he was engaged in busi- 
ness there; was not much acquainted with his stock of 
goods except in the way of appraiser at the time of the 
levying of the attachment ; witness assisted in the appraise- 
ment, had not been in the store for four or five weeks before 
that time; is acquainted with the market value of goods; 
thinks that the stock of goods was worth in the neighbor- 
hood of $1,200 to $1,300; was not very much acquainted 
with the business of Mr. Hansen at the time of the sale. 
Counsel for the defendant put the following question to 
the witness: Q. Were you familiar with his (Hansen’s) 
personal habits prior to the time of this sale? which 
question was objected to by the plaintiff, as incompetent, 
irrelevant, and immaterial, which objection was sustained 
by the court. Thereupon counsel for the defendant made 
the following offer: “Now at this time the defendant of- 
fers to prove by the witness now upon the stand that for 
some months’ prior to the sale to Getchell by Hansen that 
Hansen had been very much dissipated, and that it was a 
matter of general repute in the village of Burnett that his 
business was in a bad condition financially, and that he 
was on the verge of failure and bankruptcy ;” to which the 
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plaintiff objected, as incompetent, irrelevant, and immate- 
rial, and not the proper mode of offering to prove a fact, 
which objection was sustained by the court. Thereupon 
the counsel for defendant put the following question: Q. 
You may state if you were familiar with the personal and 
business habits of Mr. Hansen, and the condition of his 
business, etc., during the time immediately preceding the 
time of this sale ;” which question was objected to by the 
plaintiff, as incompetent, irrelevant, and immaterial, which 
objection was sustained by the court. And the following: 
“You may state, if you know, what the general under- 
standing was among the business men of Burnett, what it 
was with reference to the financial condition of his busi- 
ness;”” which question was objected to by the plaintiff, 
as incompetent, irrelevant, and immaterial; and further, 
because it has not been shown that it was ever brought to 
the knowledge of the plaintiff herein; which objection 
was sustained by the court. And the following: “Q. You 
may state if you had any personal and positive knowledge 
of his financial condition;” which question was objected 
to by the plaintiff, as incompetent, irrelevant, and imma- 
terial; further, because it has not been shown that thesame 
ever came to the knowledge of the plaintiff; which objec- 
tion was overruled by the court, and witness answered: 
“T do not know that I had; I had some knowledge of 
his transactions with Meyer & Schurman by correspond- 
ence.” Plaintiff moved the court to strike out the last 
part ot the last answer, which was as follows: “I had 
some knowledge of his transactions with Meyer & Schur- 
man by correspondence,” for the reason that the same is 
incompetent, irrelevant, and immaterial, hearsay, and not 
responsive to the question, which motion was sustained by 
the court. To the following question: “Were you ac- 
quainted with his general reputation in the village at that 
time as to his general financial condition?” which question 
was objected to by the plaintiff as incompetent, irrelevant, 
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and immaterial; further, because it has not been shown 
that the same has ever came to the knowledge of the 
plaintiff herein, which objection was sustained by the court. 

The defendant then offered the appraisal of the said 
goods made at the time of the levy of the attachment, which 
was received over the objection of the plaintiff and appears 
in the record. The aggregate value of the goods is not 
footed up upon the said sheets of appraisal. 

J. W. Fetter was sworn and examined on the part of 
the defendant. Stated that his residence isin Norfolk, that 
he was a clerk by trade; was acquainted with Thomas K. 
Hansen ; that he formerly lived in Burnett; that he was 
clerking there for about a year; clerked there first in 
1885; afterwards worked there in.1886 and 1887; knows 
the time that Mr. Hansen sold out to Mr. Getchell; had 
been clerking for him about that time; was there on the 
same day that the sale was made to Mr. Getchell; Mr. 
Getchell remained there at the store for about a couple of 
hours; witness did not hear the conversation between them; 
heard Mr. Hansen say that he wanted $100 more, but did 
not know the amount or anything about it ; was somewhat 
acquainted with Mr. Hansen’s business at that time; was 
somewhat familiar with the value of that class of goods; 
don’t think he exactly knows the value of them; did not 
invoice them; was acquainted with the value of some of 
the different elasses of goods that were in there; had been 
handling them during the time that witness was there; 
cannot tell exactly how much of each kind of goods; as to 
the value of the entire stock, his estimate is that there is 
between $800 and $900; witness finally modified his answer 
to between $800 and $1,200, To the question, “You may 
state if you know what his business habits were for a few 
months before the time of the sale,”. plaintiff objected, as 
incompetent, irrelevant, and immaterial, which objection 
was sustained by the court. 

J. H. Kierstead being recalled, testified, in answer to 
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questions put him by counsel for the defendant, that in 
making the appraisement of the goods levied upon they 
did not include all the goods in the store; that Mr. Lan- 
caster was there in possession of the store for Mr. Getch- 
ell; that there was some unbroken packages with Mr. 
Getchell’s name on them, and some broken packages bear- 
ing Mr. Getchell’s name that they did not take down; 
that the packages referred to were wooden boxes; that said 
packages were not included in the inventory. 

The defendant was also called and examined asa witness 
on his own behalf. Stated that he was sheriff of the county 
and by that title held, and none other; claimed to hold the 
goods attached by virtue of attachments. Witness here 
identified two orders of attachment which were put in evi- 
dence. 

Defendant also introduced T, F. Meminger as a witness 
on his behalf. Testified that he is a resident of Burnett, 
and is county treasurer of Madison county; in July, 1887, 
he resided at Burnett, and was cashier of the Bank of Bur- 
nett ; he was acquainted with Mr. Hansen at that time; 
that his place of business was in the building west of 
that occupied by Mr. Hansen; that he was acquainted with 
Hansen at the time he sold out to Getchell. To the ques- 
tion, “You may state if you knew of Mr, Hansen’s finan- 
cial condition about that time,” he answered, “Why, I 
knew that Hansen was generally hard up all the time; he 
always claimed that his collections were hard to make; 
that is about all I know; I think we had somewheres in 
the neighborhood of $400 to $600 in the bank for collection 
against him which was due, and which had been presented 
to him, and he said that he could not pay; that he wanted 
more time; he never questioned the correctness of the 
amounts;” that witness saw Mr. Getchell in Burnett the 
day that he bought the stock ; had a conversation with him 
that day ; cannot say exactly, but somewhere in the neigh- 
borhood of 5 o’clock in the evening of the same day of the 

53 
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sale. Counsel then put the following question to witness: 
*Q, Do you know whether the financial condition of Hansen 
was generally known to the business men of Burnett at 
that time?” which question was objected to by the plaintiff, 
as incompetent, irrelevant, and immaterial ; further, that it 
has not been shown that the same ever came to the knowl- 
edge of the plaintiff herein; which objection was sustained 
by the court; and thereupon defendant offered to prove by 
» the witness on the stand that it was generally known among 
the business men of Burnett that Hansen was in financial 
straits, and that his business was in a bad condition, which 
was objected to by the plaintiff as above, and the objection 
was sustained by the court. 

The plaintiff being recalled and examined as a witness 
in his own behalf, testified that he thinks he knows the 
value of the stock of goods in the Hansen store at the time 
he purchased it, and that that value was from $400 to $450; 
that that would be a good price forthem. To the question, 
“ What, if anything, induced you to purchase the stock of 
goods?” heanswered, that he wanted to get a building in 
order to put in a stock of goods there; that there was no 
other building in town that he could get suitable for it. 

While but two of the instructions given by the court on 
its own motion are excepted to by the defendant, I copy 
the whole of them: 

1. The plaintiff brings this action in replevin to recover 
from the defendant the stock of goods mentioned in the 
plaintiff’s petition, which he alleges he was the owner and 
entitled to the possession of at the commencement of this 
action, and that defendant wrongfully detained said prop- 
erty from him, to his damage in the sum of $1,000. 

2. The defendant in his answer denies generally the 
plaintiff’s right to recover. 

3. The burden is upon the plaintiff to show, by a pre- 
ponderance of the evidence, that at the commencement of 
this action, he was the owner and entitled to the possession 
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of the goods in controversy, and that the same were at that 
time wrongfully detained from him by the defendant, to 
entitle him to recover ; or, if the plaintiff’s ownership and 
right of possession is established in any portion of said 
property, he is entitled to recover for that portion. 

4, The charge of fraud in the purchase and sale of the 
goods in controversy between the plaintiff and T. K. Han- 
sen, ii is incumbent upon the defendant to establish by a 
preponderance of the proof, in order to entitle him to re- 
cover therefor. 

5. But such fraudulent sale may be proven by showing 
the existence of other facts and circumstances surrounding 
or connected with the transaction, tending to show a fraud- 
ulent intent on the part of the parties to such sale or con- 
veyance, or tending to show a purpose not consistent with 
an honest intent; and if you believe from the evidence that 
the property in controversy was sold by said Hansen to the 
plaintiff, and if you further believe from the evidence that 
said Hansen intended by such sale to hinder, delay, and de- 
fraud his creditors, and that before or at the time plaintiff 
made such purchase he had knowledge or notice of the 
fraudulent purpose of said Hansen, or before or at the time 
of such purchase the plaintiff had knowledge of such facts 
and circumstances as would have aroused the suspicions of 
and put a reasonably prudent man upon inquiry, which in- 
quiry, if pursued, would have led to the knowledge or no- 
tice of such fraudulent intent on the part of said Hansen, 
then the plaintiff is not entitled to recover. 

6. You are instructed that the sale of property in good 
faith for a valuable consideration, when there is a delivery 
of the property sold, passes the title to the purchasers, and 
the fact thatthe seller was in debt will not of itself invali- 
date the sale, although the purchaser may have known that 
fact at the time of purchasing. 

7, And you are instructed that, although the sale by 
Hansen to the plaintiff may have had the effect to hinder 
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and delay the creditors of said Hansen in the collection of 
their debts, this fact alone will not render the sale fraudu- 
lent and void. 

8. In order to render the sale of the goods in controversy 
to plaintiff from Hansen fraudulent and void, Hansen must 
have made the conveyance for the purpose and with the in- 
tention of defrauding his creditors, and the plaintiff must 
have purchased with a like intent and purpose, or must 
have been in possession of facts and circumstances suffi- 
cient to put a reasonably prudent man upon inquiry, which 
inquiry, if pursued, would have led to knowledge or notice 
‘of such fraudulent intent on the part of said Hansen in the 
‘sale of said goods. 

9. If you find that at the commencement of this action 
the plaintiff was the owner of and entitled to the posses- 
sion of the property in controvery, then you will say so 
by your verdict and assess him nominal damages of one 
‘cent for the wrongful detention of the same. 

10. If you should find the issues for the defendant in 
this case, then the measure of his damages which he will 
be entitled to recover is the aggregate amount of the at- 
taching creditors’ claims in the case of Meyer & Schurman 
v. T. K. Hansen, and the case of Turner & Jay v. T. K. 
Hansen, as mentioned in the several writs of attachment 
in said cases, introduced in evidence herein, and the sums 
mentioned therein as costs, however, not to exceed the value 
of the goods in controversy. 

The following instructions were given by the court at 
the request of the plaintiff : 

1. You are instructed that fraud is never presumed but 
must be proved, and that fraud will never be imputed toa 
transaction where the facts and circumstances upon which 
it is predicated may exist with honesty and purity of in- 
‘tention; and if you can reconcile the facts (with reference 
to the sale of the goods from Hansen to the plaintiff), 
and said facts and circumstances can be reconciled with 
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an honest purpose, then your verdict should be for the 
plaintiff. 

2. The burden of proof of fraud in this case is on the 
defendant, and in order for defendant to establish fraud, 
he must show a fraudulent intent on the part of Hansen 
to hinder, delay, or defraud his creditors; and that plaint- 
iff herein knew and participated in said frand, or had 
knowledge of the facts that would put an ordinary pru- 
dent man on inquiry to ascertain said fraudulent intent, and 
if the evidence in this case fails to show facts and cireum- 
stances (or such fraudulent intent) on the part of Hansen, 
and that the same was participated in by plaintiff, or known 
to him, then in that case you should find for the plaintiff. 

8. The law presumes all transactions honest and made 
for an honest purpose till the contrary is shown, and the 
burden of proof to show a dishonest purpose in this case is 
upon the defendant. 

The following instruction asked for by the defendant 
was refused : 

If you find from the evidence that at the time the stock 
of goods in controversy was sold by Thomas K. Hansen 
to this plaintiff, that said stock was sold for a sum much 
less than the real value of the same, such fact, if it bea 
fact, would be a strong badge of fraud, and the same would 
be proper for you to consider in making up your verdict. 

The first assignment of error is: That the court erred 
in refusing to give the instructions asked for. by defendant. 

There is but one-instruction copied in the record a. hav- 
ing been asked for by the defendant, which was refused. 
Doubtless the ground of such refusal was the use by the 
draftsman of the word “strong,” as characterizing the 
fraud or badge of fraud appertaining to the fact, if proved, 
that the said Thomas K. Hansen sold to the plaintiff the 
stock of goods in question, for a sum much less than the 
real value of the same. Reference is made to this in- 
struction as set out at length above, and I am of the opin- 
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ion that its entire composition is unfortunate if not fatally 
faulty. There was evidence in the case from which the 
jury might have believed that the goods were sold at a 
price much below their value, and this fact with all the 
other circumstances connected with the same were proper 
to be considered by the jury, and it was the province of the 
court, by a proper charge, to tell the jury what of these cir- 
cumstances were proper for their consideration, but not to 
characterize any part of such evidence as being strong or 
weak, What is evidence is a question for the court; the 
degree of weight to be given, or strength to be accorded 
to evidence, are questions for the jury. Plaintiff in error 
cites no case for the benefit of this court in the consideration 
of this point. The one cited by counsel for defendant in 
error, Slate v. Arthur, 23 Iowa, 430, is to some extent il- 
lustrative of the point and favorable to the case of counsel 
citing it. I do not think it was error in the court to re- 
fuse to give the instruction in the form in which it was 
presented. This, indeed, is well nigh conceded by counsel 
for plaintiff in error. But they urge that it was error in 
the court not to have modified the instruction by striking 
out the word “strong,” (as I suppose,) and giving it as 
modified, or without originating and drafting instructions 
itself covering points of law and evidence sought to be 
covered by this instruction. Where, upon the trial of a 
case, no instructions whatever are presented to the court 
and requested to be given in charge to the jury upon a side 
of it, and it is one proper for instructions, or where in- 
structions are necessary in order to enable the jury to do 
justice in the case, whether it is incumbent as a duty upon 
the court to give proper instructions presenting that side 
to the jury, it is a question which I conceive not to be before 
the court in the present case. In this case, the cause of the 
defendant was represented by well known and able coun- 
sel who did present at least one instruction and prayed the 
court that it be given in charge to the jury, That being 
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done, while it was still the right of the court to give such 
instructions as it deemed proper, I do not think that its 
failure to present a certain view of the case, which might 
be deemed altogether correct and proper had it given it, can 
be held to be a reversible error. Yet, in the case at bar, 
the court gave ten instructions, as we have seen, upon its 
own motion, but two of which were excepted to by coun- 
sel for plaintiff in error. It is true that in none of said 
instructions was tlie attention of the jury especially drawn 
to the inadequacy of price at which the sale from Hansen 
to the plaintiff was made, as claimed by counsel, for the 
defendant, as a badge of fraud or as a circumstance to be 
considered by the jury in agreeing upon their verdict. It 
was only in a general way, together with other facts and 
circumstances which might be evidences of fraud, that the 
attention of the jury was called to it. That these instruc- 
tions might well have gone further than they did, I can 
easily conceive, but that the failure of the court to make 
them more explicit and comprehensive is reversible error, 
in view of the above circumstances, I do not think ; espe- 
cially after counsel, who now complain, had essayed to 
draft an instruction in that behalf. 

The second assignment of error is: That the court erred 
in giving the third and sixth instructions given by the 
court on its own motion. This point is not argued by the 
plaintiff in error in the brief except in connection with the 
point which we have already considered. From what 
they there say I do not understand, them as objecting to 
anything which the court says in these instructions, but 
only to the consideration that it leaves out much which 
might have been said with propriety. 

The third instruction does not purport to give the law 
of the case, except upon the points therein stated, to-wit ; 
That if the plaintiff has proved by a preponderance of the 
evidence that at the commencement of the action he was 
the owner and entitled to the possession of the goods in 
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controversy, and that the same was wrongfully detained 
from him by the defendant, the plaintiff was entitled to 
recover; or rather, that unless he did prove this fact by a 
’ preponderance of the evidence, he was not entitled to re- 
cover, and again, that his right to recover was limited to 
such portion of the goods as he should bring within such 
evidence. I do not think this instruction open to any ob- 
jection whatever. 

The sixth instruction simply states the proposition that 
the sale of the property was in good faith and for a valu- 
able consideration, when that sale was consummated by a 
delivery, passes the title to the purchaser, and that the fact 
that the seller was in debt will not of itself invalidate the 
sale, although the purchaser may have known that fact at 
the time of the purchasing. It was not the intention of 
the court in giving this instruction to shut out and ignore 
the many facts which often arise, and some of which there 
was evidence tending to prove had arisen, in this case, 
which, if taken in connection with the sale and conditions 
above stated, would invalidate it, but it was simply its in- 
tention to state that, leaving all such considerations out of 
view, the conditions stated would pass the title of the prop- 
erty to the purchaser. 

The brief of plaintiff makes no attack upon the instruc- 
tions given at the request of the plaintiff, two of which 
were excepted to by him and made the ground of the third 
assignment of error. After a somewhat careful examina- 
tion of the said instructions, I fail to see that they were 
open to objection. 

The fourth assignment of error is in the following 
words: “ Errors of law occurring during the trial, in the 
admission and rejection of evidence, which will more fully 
appear by reference to the bill of exceptions herewith 
filed”’ This method of assigning errors is scarcely per- 
missible in a petition in error. It is permissible in a 
motion for a new trial, solely for the reason that such 
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motions are usually prepared in the hurry and confusion 
of the trial, or other absorbing business of the court; but 
this cause does not extend to the preparation of a petition 
in error, A reviewing court is entitled to have the errors 
complained of specifically pointed out, and upon it should 
not be thrust the duty of searching through a bill of ex- 
ceptions to find wherein the court may have erred in the 
admission or rejection of evidence. Counsel in the brief, 
however, cites us to page 33 of the transcript, where we 
find the following : 

J. H. Kierstead being on the stand and testifying on the 
part of the defendant, the following question was put to 
him by counsel for the defendant: Q. Were you famil- 
iar with his (Hansen’s) personal habits prior to the time 
of this sale?. which question was objected to by the 
plaintiff, as incompetent, irrelevant, and immaterial, which 
objection was sustained by the court, and thereupon coun- 
sel for the defendant made an offer to prove by the witness 
now upon the stand, that for some months prior to the 
sale to Getchell by Hansen, Hansen had been very much 
dissipated, and it was a matter of general repute in the 
village of Burnett that his business was in a bad condi- 
tion financially and that he was on the verge of failure and 
bankruptcy, to which offer the plaintiffs object, as in- 
competent, irrelevant, and immaterial, and not the proper 
mode of offering to prove a fact, which objection was sus- 
tained by the court. 

I understand it to be a rule governing offers of evidence 
that an offer should contain within itself sufficient to show 
its materiality, to at least some one of the issues or points 
in controversy in the suit in which it is offered; also, that 
it should not contain substantive matter which is irrele- 
vant and inapplicable to any of such issues or points in con- 
troversy. If I am not in error as to this rule, then the 
offer under consideration is inimical to objections in both 
of such respects. It was certainly not admissible as evi- 
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dence that Hansen had been very much dissipated ; and 
the offer lacks the important statement that Hansen was 
indebted and unable to pay his debts, even if such facts 
can be proved by common reputation. 

The fifth and sixth assignments of error are: That the 
verdict and judgment are contrary ‘to law, and that the 
verdict is contrary to the weight of evidence. 

I will assume that counsel in drafting the sixth assign- 
ment intended by its language to mean that the verdict is 
not sustained by the evidence. As has often been said in 
this and other courts, the action of replevin is one in which 
both parties are actors. While it is incumbent upon the 
plaintiff to prove his cause of action and right to the prop- 
erty replevied, it is also incumbent upon the defendent 
not only to disprove the cause of action of the plaintiff, 
but to establish his own right to the property and its re- 
turn to him. It cannot be claimed but that the evidence 
of the plaintiff established his purchase of the property 
for value and its possession by him at the time of its seiz- 
ure by the plaintiff in error, and that he thus established 
his right to retain the property unless the plaintiff has 
successfully shown that the said purchase by the plaintiff 
was made in fraud of the creditors of Hansen. A careful 
examination of the evidence fails to enable me to point out, 
or clearly see, any respect in which the conclusion to which 
the jury arrived in their verdict is clearly wrong. The 
judgment is therefore 


AFFIRMED. 


THE other judges concur. 
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D. R. StricKLER v. NEvria Grass. 
[FILED SEPTEMBER 16, 1891.] 


1. Bastardy: EXAMINATION OF COMPLAINANT: WAIVER. ‘The 
provisions of statute that upon a complaint of bastardy by an 
unmarried woman to a justice of the peace that she is pregnant, 
or has been delivered of a child, charging a putative father with 
the offense, the defendant shall be arrested, aud bronght to an- 
swer, requires the justice to examine the complainant under oath 
touching her complaint, which examination is to be reduced to 
writing, are provisions for the protection of defendants, and may 
he waived without prejudice to their defense. 


: EVIDENCE. In an action of bastardy upon an answer of 
not guilty by the defendant, witnesses may be examined on the 
part of the plaintiffas to the intimate relations apparently ex- 
isting between the accused at and about the time of the claimed 


conception. 


2 


: PREPONDERANCE OF, SUFFICIENT. The pro- 
ceeding under the bastardy act is essentially a civil one and a 
preponderance of evidence is sufficient. Altschuler v. Algaza, 
16 Neb., 631. 


: THE EVIDENCE examined,and held, to sustain the verdict. 


3. 


4. 


Error to the district court for York county, Tried 
below before NorvAL, J. 


George B. France, for plaintiff in error, cited: Alt- 
schuler v. Algaza, 16 Neb., 681; Masters v. Marsh, 19Id., 
458; Spurgeon v. Clemmons, 6 Id., 309 ; Winfield, Words 
and Phrases, 513; Wiggins v. Chicago, 68 Ill., 372-375 ; 
Barker v, State, 47 Wis., 111; Van Tassel v. State, 18 N. 
W. Rep. [Wis.], 328; Daegling v. State, 14 Id., 593; 2 
Greenl., Ev., sec. 152; MeCoy v. People, 65 Ia., 439; 
Hanawalt v. State, 24 N. W. Rep. [Wis.], 489; Young v. 
Makepeace, 103 Mass., 50. 


Sedgwick & Power, contra, cited: Cleveland Pa. Co. v. 
Banks, 15 Neb., 23. 
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Coss, Cu. J. 


This action was based upon a complaint for bastardy, 
by the defendant in error against the plaintiff in error, tried 
before a jury in the district court of York county, with 
verdict and judgment for the plaintiff, defendant in error. 

There are several errors presented in this court, the first 
one in the order of presentation in the brief of the plaintiff 
in error, though not in issue at the trial nor presented in 
the motion for a new trial, is of considerable practical im- 
portance and will be first considered. It appears from the 
certificate of the justice who issued the warrant upon which 
the plaintiff in error was arrested, that upon being brought 
before him the plaintiff in error waived an examination 
and entered into a recognizance, with security for his appear- 
ance at the next term of the district court. He now, in 
the brief of counsel, seeks to raise the point that the dis- 
trict court had not the jurisdiction to try him upon the 
charge of bastardy for the reason that there was no exam- 
ination under oath of the complainant, the defendant in 
error, upon her charge made against the plaintiff in error 
before the justice of the peace, as a basis for the jurisdic- 
tion of the district court. 

Section 1 of chapter 37 of the Compiled Statutes, which 
chapter is devoted to the subject of illegitimate children, 
must doubtless be treated as in a sense mandatory; cer- 
tainly so to the extent that there is no discretion resting in 
a justice of the peace to waive, fail, or refuse to carry out 
any of its provisions, so far as the same are for the protection 
of the county, the mother of the illegitimate child, or the 
child itself. These three, in a sense, constitute one party 
to the suit. The defendant, who is accused of being the 
father of the illegitimate child, is entitled to all of the 
rights necessary to his defense. Among these is the right 
to have the woman, who accuses him of being the father of 
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her child, placed under oath and subjected to a cross-exam- 
ination and examined and such examination reduced to writ- 
ing on every point deemed necessary or proper to elucidate 
the fact of its paternity. But this is a right the exercise of 
which is sometimes unpleasant to the parties most interested, 
and is one which the putative father is not obliged to insist 
upon and have exercised to the delectation and amusement 
of thecrowd. If he is not the father, or believes himself not 
to be, he may either insist upon all his rights, including that 
of having the salacious tale told and recorded, and thereby 
render it necessary that the date of the birth of the child 
(in cases where the child is not yet born) shall to a reason- 
able degree tally in point of time with the alleged date of 
conception, and, moreover, subject the plaintiff’s character, 
habits, and associations, covering a given period of time, to 
such searching investigation and criticism as he may think 
advisable and necessary, or as tending to shift the charge 
of an illegitimate paternity from his shoulders and fasten 
it upon others. 

On the other hand, whether he believes himself to be the 
father or not, he may, without admission or acquiescence 
in the charge, waive the right to have the plaintiff sub- 
jected to an examination in the justice’s court. Indeed, 
there is scarcely one, if any, right possessed by a party in 
a lawsuit which he cannot, if he chooses, waive and not 
insist upon the exercise of. I know of no reason, nor has 
any been suggested, why this right should be taken out of 
that general, if not universal rule. 

In the case at bar, the plaintiff was first examined 
as to her intercourse with the man whom she charged with 
the paternity of her child in the district court; the state- 
ments of fact, of time, and of circumstances were there re- 
corded and made the basis of attack by the plaintiff in 
error, the same as would have been her statements, if orig- 
inally made before the justice of the peace and afterwards 
repeated in the district court, with the single exception that 
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the defendant might, in the latter case, have had some slight 
advantage in the discrepancies between the statement, as 
originally made before the justice of the peace, and as re- 
peated in the district conrt. This advantage, never impor- 
tant in any case, was waived in this, and that is the entire 
significance of this point of error. 

The second error presented and argued in the brief is 
that of alleged errors of law occurring at the trial and duly 
excepted to. This is based upon the overruling of several 
separate objections of defendant to as many questions put 
to defendant in error by her counsel, tending to bring out 
from her evidence of the intimate relations existing be- 
tween plaintiff and defendant at and about the time of the 
alleged intercourse between them. Three of these ques- 
tions excepted to I will here quote: 

Q. Well, how intimately did you keep company with 
him, the defendant, from that time on? 

Q. 2. Well now, during this time that you were keep- 
ing company together was there any talk between you and 
him as to marriage? 

Q. 3. Did you ever talk with him in regard to his keep- 
ing company with you, or what his folks said about it? 

Counsel in the brief do not tell us why in their opinion 
these questions were inadmissible; nor do they cite auy 
authority to that effect. I will imitate their example in 
the economy of time, but I have long been of the opinion 
that this class of evidence was admissible in actions of this 
kind, for the purpose of showing to the jury the proba- 
bility, or rather-the want of great improbability, that the 
parties, starting in the evidence with a state of familiarity 
and intimacy with each other, as portrayed and illustrated 
by the evidence, finally reached the consummation of the 
greatest intimacy in at least premature cohabitation. This 
view of mine might be weakened by argument or authori- 
ties, but in the abseuce of either it remains my view. 

Counsel for defendant in error call attention to the fact 
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that after all this evidence complained of under this head 
by the plaintiff in error was introduced, plaintiff in error 
himself came upon the stand and admitted repeated acts of 
cohabitation with the plaintiff in error, and they suggest 
. that had this been done before the examination of the 
plaintiff in error, or, as I suppose, had it been suggested 
to her counsel that plaintiff in error would make this ad- 
mission, they would not have conceived it necessary to have 
gone into the class of evidence objected to. But this in- 
tention on his part they could not anticipate. So that, in 
that stage of the trial, this evidence was properly received. 
Under the third assignment, complaint is made of the 
refusal of the court to give to the jury instructions num- 
bered from one to seven inclusive as prayed by the plaint- 
iff in error. It is not deemed necessary to copy these in- 
structions. They were offered upon the theory that the 
rules of evidence and of law applicable to criminal prose- 
cutions are also applicable to cases of the character of the 
one at bar, and, consequently, all that was necessary to the 
acquittal of the accused, the plaintiff in error, was to raise 
in the mind of the jury a reasonable doubt of his being the 
father of the child in question. Special proceedings under 
the bastardy act have been said to be guasi-criminal. They 
are special proceedings with some of the peculiarities of 
criminal proceedings, and that is the most that can be said 
in that respect. I have been able to find no case, certainly 
none has been cited, in which it has been held that the rule 
of criminal law which requires a jury to be satisfied of the 
prisoner’s guilt beyond a reasonable doubt before they can 
bring in a verdict of guilty applies to actions of this kind ; 
nor do I think that, in the nature of the case, such princi- 
ple of law is applicable. We are not entirely without 
authority on that point, and that without going out of our 
own court. I cite the fourth and fifth clauses of the sy]- 
labus in the case of Altschuler v. Algaza, 16 Neb., 631. 
“4, Where a reasonable doubt is raised as to the pater- 
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nity of a bastard child by reason of the complainant’s con- 
nection with other men about the time it was begotten, 
other facts may be shown sufficient to satisfy the jury that 
the accused is the father. 

“5, The proceeding under the bastardy act is essentially 
a civil one, and a preponderance of evidence is sufficient.” 

The fourth point is: “That the verdict is not sustained 
by sufficient evidence.” It is an undisputed fact that the 
child was born on the 12th day of January, 1889. The 
usual period of gestation is stated by the medical witness 
on the part of the plaintiff to be from 270 to 280 days. 
According to this rule, the inception took place between the 
6th and 16th days of April, 1888, both inclusive. The 
plaintiff in her testimony states the time that the defendant 
had the last intercourse with her as “some time in the first 
of April.” She states that she is able to fix the date be- 
cause she knew it by Mr. Melton going to York; that she 
didn’t exactly know the day he did go, but thinks he said 
he had to be there some time the first of April. Being 
asked how long it was before that that she had this inter- 
course with the defendant, she answered : “It wasn’t before 
that at all; it was afterwards, the next evening after he. 
came the first time.” This is repeated several times, to- 
gether with the statement that Mr. Melton went to York, 
the county seat, on that occasion for the purpose of attend- 
ing court; that he went to court more than once during 
that term, but that this was the day after the first time he 
went to court. 

Harvey Melton testified that he was one of the jurymen 
at court at the April term of 1888; that he came from 
Waco to York for the purpose of attending court on what 
was called the midnight train, so as to be at court on the 
first day of the term; that he attended court on the first 
day of the term, which was the 16th day of the month, 
and it was admitted on the trial by counsel that the first 
day of the April term of the district court for 1888 was 
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the 16th day of April. Returning to the testimony of 
the plaintiff, it will be seen that to show that she referred 
to facts and circumstances believed to be sufficient to 
identify the date of her intercourse with the defendant as 
the day after the night in which the witness, Harvey Mel- 
ton, left his home to attend the said term of court. So far 
as the evidence of the plaintiff is concerned, then, it was 
sufficient to prove to the jury the date of this occurrence 
as within the period of gestation as stated and contended 
- for by the defendant in the brief of counsel. The defend- 
aut himself came upon the stand and testified that he had 
had repeated intercourse with the plaintiff, but he alleges 
that such acts of intercourse were at points of time not 
later than the 12th day of March, while the plaintiff al- 
leges that the last one of said acts was on a day which we 
have seen is sufficiently located as the 16th day of April. 
The case then, as between these two ‘witnesses, is one of con- 
flicting testimony only. This presented a question for the 
jury ; they have decided it in favor of the plaintiff. It is 
not deemed necessary to say anything of the testimony of 
the other witness who swore to certain facts which, if be- 
lieved, would be strongly against the verdict; further than 
that he was sharply contradicted by the plaintiff, and that 
it is evident that the jury believed her instead of him, and 
it excites no wonder or surprise that they did. Plaintiff in 
the brief of counsel seeks to raise another point, and say: 
“Ttis not proper in any case of this kind to bring a child 
into the presence of the jury.” It is sufficient to say that 
this pot is not raised either by the pleadings, evidence, 
motion for a new trial, or in any other manuer except that 
the child is referred to in a question to the plaintiff when 
on the witness stand as the child which was just taken out 
of the room, and she is asked if that is her child. Itis un- 
necessary to observe that these circumstances raised no 
question, and were the foundation of no objection or ex- 
ception. Whatever might be the opinion of this court as 
54 
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to the impropriety of the proceeding, which has obtained 
in some cases, of parading an illegitimate child before the 
jury in a trial of this character, for the purpose of pointing 
out a real or fancied resemblance between it and the alleged 
father, or of exciting sympathy for the mother and child, 
or of indignation against the person accused of its pater- 
nity, there is no opportunity for the expression of that 
opinion here. The judgment of the district court is 


AFFIRMED. 


MaxweELL, J., concurs. 


Norvat, J., having presided in this case at the trial in 
the district court, took no part in this opinion. 


County oF WAYNE ET AL. V. JOHN T. BRESSLER ET AL. 
[FILED SHPTEMBER 16, 1891.] 


County Treasurer: USE or PuBLIc FUNDS: ACTION FoR Ac- 
COUNTING. Under section 124, Criminal Code, a civil action 
by the county, or a taxpayer, against the county treasurer for 
the recovery of interest on public money loaned, or the net pro- 
ceeds of banking and real estate by the use of public money, 
would not lie prior to the act of 1891, sec. 6, chap. 50. (Consol. 
Stats., sec. 4275.) 


Error to the district court for Wayne county. Tried 
below before Powsrs, J. 


J. M. Woolworth, and Andrew Bevins, for plaintiff’s in 
error: 

The county treasurer is a trustee, and as such must ac- 
count to his principal, the county, for any gains or profits 
he may have made in dealing with its funds. (Morret v. 
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Paske, 2 Atk. [Eng.], 52; Powell v. Glover, 3 P. Wim. 
[Eng.], 251; R. Co, v. Magnay, 25 Beav. [Eng.], 586; 
Chaplin v. Yeung, 33 Id., 414; Bowers v. Toronto, 11 
Moore P. C. C. [Eng.], 463; Docker v. Somes, 2 M. & K. 
[Eng.], 665; Conner v. Mayor N. Y.,5 N. Y., 285; An- 
drews v. Pratt, 44 Cal., 309; Coffin v. State, 7 Ind., 157; 
Benford v. Gibson, 15 Ala., 521; State v. Graves, 19 Md., 
851; State v. Clarke, 73 N. Car., 255; Chicago v. Gage, 
95 Ill., 593; Richardson Co. v. Wandel, 6 Lan. [N. Y.], 
33; Sup. of Chenango v. Birdsall, 4 Wend. [N. Y.], 453; 
Chemung Canal Bank v. Supervisors, 5 Denio [N. Y.], 
517; Adams, Eq. [3d Am. Ed.], 67.) 


HI. H. Moses, Frank M. Northrop, and D. C. Patterson, 
contra, cited, contending that no trust relation existed be- 
tween the county and its treasurer: Hancock v. Hazzard, 
12 Cush. [Mass.], 112; Colerain v. Bell, 9 Met. [Mass.], 
499; Halbert v. State, ex rel. Co. Com’rs, 22 Ind., 125; 
Wilson v. Wichita, 4 S. W. Rep. [Tex.], 67; Muzzy v. 
Shattuck, 1 Denio [N. Y.], 283; U. S. v. Prescott, 3 How. 
[U. 8.], 578; Baily v. Commonwealth, 10 Atl. Rep. [Pa.], 
764; Commonwealth v. Comly, 3 Pa. St., 372; Perley v. 
Muskegon Co., 32 Mich., 132; Alen v. State, 6 Blackf. 
[Ind.], 252; Steinback v. State, 38 Ind., 483; Bd. of Jus- 
tices v. Fennimore, 1 Coxe [N. J.], 242; Hays v. Grover, 
4 Binn. [Pa.], 80; State v. Harper, 6 O. St., 608; Mor- 
beck v. State, 28 Ind., 86 ; Linville. Lininger, 72 Id., 491; 
Bocard v. Stevens, 79 Id., 272; Inglis v. Hughes, 61 Id., 
217; Bank v. Gandy, 11 Neb., 431; Shelton v. State, 53 
Id., 331. 


Coss, Cu. J. 


The county of Wayne brought this action on April 17, 
1889, against John T. Bressler, late county treasurer, and 
David C. Patterson, late deputy county treasurer, alleging 
that as such officers they received large sums of money for 
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the county, a part of which they loaned, receiving large 
. sums as interest therefor, and other parts they used in their 
bank, carrying on a banking business therewith by making 
loans, and also in buying and selling real estate, in the 
course of which they received large gains and profit on 
account of and by the use of the county’s money; that 
they also invested large sums which came into their hands as 
such officers in landsin this state, the title to which they now 
hold in trust for the plaintiff; that Bressler held the office 
of county treasurer from January 1, 1878, to January 1, 
1880, and again, the second term, to January 1, 1882, dur- 
ing which he received the taxes and revenue of the county, 
and deposited large sums of money, at an agreed rate of 
interest, in various banks in this state and in Iowa; that 
the interest, at four per cent, for the time of such deposit 
‘of the county’s money in such banks, received by him, 
amounted to $5,000; that during the year 1879 the de- 
fendant Patterson was appointed deputy treasurer, and 
formed a partnership with his principal, and carried on a 
banking business under the firm name of The Logan Val- 
Jey bank, loaning money at high rates of interest, and also 
bought and sold real estate under the firm name of Bress- 
ler & Patterson, during all of their official term, and sub- 
sequently; that neither defendant was possessed of any 
money, or means of financial operation, belonging to either, 
but that they carried on all their business on the basis and 
capital of the county treasury funds, held in trust by them 
for the plaintiff; that the gains and profit arising from their 
real estate transactions, on the plaintiff’s money, amounted 
to $150,000, and on that of their joint banking business to 
the sum of $100,000, making a total sum of $255,000 due 
the plaintiff for the use of the public funds as treasurer 
and deputy treasurer, and as trustee of the plaintiff; that 
the defendants have the title, purchased from the proceeds 
of the gains and profits stated, to various parcels of real 
estate: 
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Lots 1, 2, 4, block 2, Puatterson’s addition to Omaha. 

Lots 7, 8, block 3, Washington Hill addition to Omaha. 

Lots 3, 19, block B, Sanders & Himbaugh’s addition to 
Omaha. 

Lots 5, 6, Joestwer’s sub., Shinis addition to Omaha. 

Lots 22, 23, block 3; lots 20, 24, block 6; Jot 6, block 
11; lot 18, block 8,. Douglas addition to Omaha. 

Lot 11, block 1; lots 3, 7, block 7; lot 11, block 9, 
Lincoln Place addition to Omaha. 

Lots 1, 2, 3, 4, 5, 6, 7, block 1; lots 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, block 2; lots 2, 5, 6, 7, block 3, 
West Side No 3 addition to Omaha. 

Lots 17, 24, 25, 32, Mayfield’s addition to Omaha. 

Lots 3, 6, block 1, Folsom Place addition to Omalia. 

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 23, block 1; lots 3, 4, 5, 6, 7, 8,9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, block 2; lots 1, 
2, 3, 5, 6, 7, 10, 11, 13, 14, 15, 18, 19, 20, 21, 23, 24, 
block 4, Fayette Park addition to Omaha. 

The N. 4 of the W. 44 feet of lot 3, block 177; the 
middle 44 feet of lot 1, block 192, and the W. 22 feet of 
lot 7, block 117, in Omaha, all situate in the county of 
Douglas, in the name of defendant Patterson. 

Also the following lands and lots in the county of 
Wayne: The N. 4 of the N. W. 4 of sec, 10, Tp. 25, R. 4; 
the S. W. 4 of sec. 4, Tp. 26, R. 3; the S. E. fand 8. 3 
of S. W. 4 of sec. 32, Tp. 27, R. 1; the N. W. 3 of sec. 
26, Tp. 26, R. 1; the E. and S. W. 4 of the N. E. 4 
and W. 4 of the S. E. 4 of sec. 25, Tp. 26, R. 4, and the 
E. 4 of lots 4, 5, and 6 in block 8, and lot 12 in block 6, 
Crawford & Brown’s addition to the city of Wayne, in 
the name of defendant Patterson. 

Also the 8. 4 of S. W. 4 of sec, 14, and the N. 4 of the 
N. W. 4 of sec. 23, Tp. 27, R. 2; the N. 3 of the N. E. tof 
sec. 11,and the N. 4 of N. W. 4 of sec. 12, Tp. 27, R. 2; the 
E. 4 of N. E. 4 of sec 4, Tp. 25, R. 5; the S. E. 4 of sec. 
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29, Tp. 25, R. 3; the S. 4 of the N. E. } of sec. 4, Tp. 
25, R. 5; the W. 4 of S. W. 4 of sec. 17, Tp. 26, R. 2; 
the S. E. 4 sec. 29, Tp. 25, R. 3; the S. W. 4 sec. 10, Tp. 
25, R. 1; the N. E. 4 of sec. 2, Tp. 25, R. 1; the 8. E. 
4 of S. E. 4 of sec. 34, Tp. 26, R. 2; the N. 4 of S. E. 
of sec. 7, Tp. 26, R. 4; the N. 2 of N. E. 4 of sec. 11, 
and the N. 4 of N. W. + of sec. 12, and 8. 4 of S. W. 4 of 
sec, 14, Tp. 27, R. 2, and lot 8 in block 12, lot 12 and N. 
4 of lot 11 in block 3, and lot 4 in block 13, in the city 
of Wayne; lots 1, 2, 3, 6, 7, and 8, in Crawford & 
Brown’s addition to the city of Wayne, and lots 1 in 
block 7, 2 in block 8, and 1 in block 9; lots 2 and 4 in- 
block 10, lot 2 in block 11, lot 3 in block 12, lots 4, 5, and 
6 in block 18, lots 3 and 4 in block 14, and lots 1 to 6, 
inclusive, in block 15, in the town of Winside, in Wayne 
county, in the name of defendant Bressler. 

Also the N. £ of N. W. 4 of sce. 10, Tp. 25, R. 4; lots 
1 and 2, sec. 2, and lot 1, sec. 14, Tp. 26, R. 5; the N. 3 
of N. W. 4 of sec. 10, Tp. 25, R. 4; the W. 4 and N. E. 
+ of sec. 35, Tp. 26, R. 2; the N. 4 of N. W. 4 of sec. 23, 
Tp. 27, R. 2, and lot 3 in block 18, lots 4, 5, and 9 in 
block 25, lot 3 in block 13, in the town of Wayne, and lots 
24 and 25 in block 4 in the town of Winside, in the name 
of defendants Bressler and Patterson jointly. And that 
this course of dealing was, at the time, fraudulently con- 
cealed by the defendants from the plaintiff, and had not 
come to the knowledge of the plaintiff, or of its authorities, 
until shortly before the bringing of this action. 

It is prayed that the defendants hold the land purchased 
by them with the plaintiff’s money in trust for it, and 
that upon being paid their expenditures on account of it, 
they convey the lands to the plaintiff; that an account be 
taken of the gains and profits of the defendants arising 
from the use of the public money, and that judgment be 
entered against them for the amounts thereof. 


Vou. 32] SEPTEMBER TERM, 1891. 823 


County of Wayne v. Bressler, 


To this petition the defendants demurred, that it did not 
state facts sufficient to constitute a cause of action. 

On May 22, 1889, James Britton, alleging that he was, 
and, for ten years past, had been a taxpayer and owner of 
real and personal property in the county of Wayne, ex- 
hibited his petition, intervening with the plaintiff and set- 
ting up the same cause of action against the defendants, 
and the intervenor’s motion to be made a party plaintiff 
being overruled, he excepted on the record. The cause be- 
ing further heard and argued, the defendant’s demurrer was 
sustained, and the cause was dismissed and exceptions 
taken by the plaintiff. 

The plaintiifs in error maintain, by argument, that the 
defendants are trustees for the county, and, as such, must 
account for any gains and profits they may have made in 
the receipts and disbursements of the county’s funds; and, 
in support of this, they cite those wise saws and modern 
instances which apparently authorize their views, and 
which they claim have been applied to every conceivable 
class of trustees, and more especially wherein trustees have 
made use of trust funds in their business in trade, making 
gains and profits, that they cannot so appropriate the avails 
to themselves, and that their beneficiaries are entitled to 
the net proceeds. The counsel argues first: “That upon 
these grounds where a trustee, or other person, standing in 
a fiduciary relation, makes a profit out of any transactions 
within the scope of his agency or authority, that profit will 
belong to his cestwi que trust. (Story, Equi. Jurisp., sec. 
1261.) And the very eminent commentator, Aaron F, 
Perry, in his work on Trusts, states the general rule in 
these words: “Al persons who stand in a fiduciary rela- 
tion to others must account for all the profits made upon 
moneys in their hands by reason of such relation,” and 
adds that ‘‘ agents, guardians, directors of corporations, of- 
ficers of municipal corporations, and all other persons 
clothed with a fiduciary character are subject to this rule,” 
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citing the following authorities: Morret v. Paske, 2 Atk. 
[Eng.], 52 ; Powell v. Glover, 3 P. Wm. [Eng.], 251; Great 
Luxembourg Railway Co. v. Magnay, 25 Beav. [Eng. ], 586 ; 
Chaplin v. Young, 33 Id., 414; Bowes v. Toronto, 11 Moore, 
P. C. C. [Eng.], 463 ; Docker v. Somes, 2M. & K. [Eng.], 
665. 

The proposition is not disputed that a county treasurer 
is entrusted with the care of the public funds which are 
by law paid to him, and which he is by law required to 
receive and disburse, and required to pay the remainder 
over to his successor in office. This duty the defendants 
performed according to law. The other proposition, that 
he is a trustee for the county, and, as such, must answer to 
his principal for any gains and profits he may have made 
in dealing with the public funds, was not established at the 
date of the trial-of the question in the court below. 

By a recent act of the legislature, section 6, chapter 50, 
of the Session Laws, to take effect August 1, 1891, it is 
provided that the county treasurers of this state shall de- 
posit and at all times keep in deposit for safe keeping, in 
state or national banks, or in some of them doing busi- 
ness in the county, and of approved and responsible stand- 
ing, the amounts of money in his hands belonging to the 
several current funds of the county treasury, subject to 
payment when demanded by the county treasurer on his 
check, and shall be required to pay to the county, for the 
privilege of keeping such deposits, interest amounting to 
not less than three per cent per annum upon the amounts 
so deposited, to be computed on the average daily balance 
of the public moneys kept on deposit therewith, and shall 
be paid and credited to the county on the first day of Jan- 
uary, April, July, and October of each year. (Consolidated 
Statutes, sec. 4275.) This statute has no bearing on the 
present inquiry. Section 124 of the Criminal Code, en- 
titled “‘ Embezzlement,” of public money, provides that 
“Tf any officer, or any other person charged with the col- 
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lection, safe keeping, and disbursement of the public money, 
or any part thereof, belonging to the state, or to any county 
or precinct, organized city, or village, or school district in 
the state, shall convert to his own use, or to the use of any 
other person or persons, body corporate, association, or 
party whatever, in any way whatever, or shall use, by way 
of investment in any kind of security, stock, loan, prop- 
erty, land, or merchandise, or in any other manner or 
form whatever, or shall loan, with or without interest, to 
any company, corporation, association, or individual any 
portion of the public money, or any other funds, property, 
bonds, securities, assets, or effects of any kind, received, 
controlled, or held by him for safe keeping, transfer, or 
disbursement, or in any other way or manner, or for any 
other purpose, or if any person shall advise, aid, or in any 
manner participate in such act, every such act shall be 
deemed and held in law to be an embezzlement of so much 
of said moneys or other property as aforesaid as shall be 
thus converted, used, invested, loaned, or paid out as afore- 
suid, which is hereby declared to be a high crime, and such 
officer or person or persons shall be imprisoned in the pen- 
itentiary not less than one nor more than twenty-one 
years, according to the magnitude of the embezzlement, 
and also pay a fine equal to double the amount of money 
or other property so embezzled as aforesaid, which fine shall 
operate as a judgment at Jaw on all of the estate of the 
party so convicted and sentenced, and shall be enforced to 
collection by execution or other process for the use only of 
the party or parties whose money or other funds, property, 
bonds or securities, assets, or effects of any kind as afore- 
said has been so embezzled. And in all cases such fines so 
operating as a judgment shall only be released or entered, 
as satisfied by the party in interest as aforesaid,” etc. This 
provision was an ample remedy for the plaintiff. The 
whole of the interest received by the defendants, and the 
value of the property acquired by them through their em- 
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bezzlements of the public funds as county treasurer, if 
susceptible of proof, could have been directly inquired of 
and the proceeds secured to the county under the penalties 
of this section of the Criminal Code. If not susceptible 
of criminal prosecution, under this section, though the 
grounds and allegations of the petition were deemed to be 
substantial, in accordance with the economy of the later 
statute, the complaint against the defendants is as a vain 
shadow, and the county of Wayne disquieteth itself in vain 
for the money. 

At the October term 1878, in an action of State v. Keim 
& Grable, to recover a deposit of $2,000, with defend- 
ants as bankers, deposited for safe keeping, to be paid on 
demand, it was held, as in this case, on demurrer, that an 
unauthorized or unsatisfied loan or deposit of public 
money constitutes no cause of action in the name of the 
state. (8 Neb., 63.) 

In a latter case the plaintiff in error had recovered a 
judgment against L. J. Gandy, who, as treasurer of York 
county, had on deposit in the Farmers & Merchants 
Bank of York $1,500 of the public money which was 
garnished by the plaintiff. It was held that in the face 
of the Criminal Code, prohibiting the depositing of public 
funds, the defense that the money was deposited by the 
judgment debtor as county treasurer, and as public funds 
could not be heard either from the judgment debtor or the 
garnishee, and that the money was subject to garnishment 
by the plaintiff.) First Natl Bank, South Bend, Ind., v. 
Gandy, 11 Neb., 431.) 

In the more recent action of the County of Cedar v. 
Peter Jenal, late county treasurer, and others, sureties on his 
bond, for the recovery of the remainder due the county, on 
being succeeded in office, it was held “that the mere de- 
livery of certificates of deposit of a banker, no money hav- 
ing been realized from them, even ifassented to by his suc- 
cessor, is not a payment; uor will it relieve the outgoing 
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treasurer and his sureties from liability on his official bond, 
from failing to pay over the remainder found due from 
him to the county on final settlement.” The chief justice 
in delivering his opinion said: “In the collection, care, 
and disbursement of the revenues in this state such cer- 
tificates are not known to the law, and no officer has a 
right to deal in them on behalf of the public. If a treas- 
urer invests the public funds in them he is guilty of a 
highly penal offense. (See sec. 124 of the Criminal Code.) 
It would indeed be a strange system of laws that would 
permit an act denounced as a felony to be pleaded in bar 
of an action brought to recover money lost by that act. 
But such is not the law. (14 Neb., 253.) 

From these precédents we conclude that the plaintiffs 
had no cause of action in the form pleaded at the hearing 
of the issue on demurrer in the court below. And how- 
ever much we may respect the maxims of counsel, that pub- 
lic office is a public trust, and that county treasurers are 
trustees to account for the net proceeds of the gains and 
profits of the public money, we have no doubt that the 
present action is erroneous, and that the bill of complaint, 
if it could charge the defendants, is too inexact and multi- 
farious to be supported. The judgment of the district 
court is 


AFFIRMED, 


THs other judges concur, 
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MicHAaEL Houston ET AL. V. FRANK PEPPERL. 


[Firep SEPTEMBER 16, 1891.] 


1. Summons: Jornr Parrizs: SERVICE ON ONE PENDING AP- 
PEAL. E. N.H., Michael H., and Mary H. were sued before a 
justice of the peace on a joint demand, and service was had upon 
Michael H. and Mary. H., no service being had on E. H. After 
judgment was rendered by. the justice an appeal was taken to 
the district court, and a snmmons was issned out of that court 
and served on E. H., who made a special appearance and objected 
to the jurisdiction of the conrt. Held, That as the plaintiff had 
been unable to obtain service on E. H. while the action was 
pending before the justice, he had authority to obtain such serv- 
ice while the cause was pending on appeal. 


2. Evidence held to sustain the verdict, and there is no material 
error iu the record. 


Error to the district court for Pawnee county. Tried 
below before Broapy, J. 


J. K. Goudy, for plaintiffs in error, cited: Puckett v. 
Pope, 3 Ala.,552; Hubbard v. Dubois, 37 Vt., 94; Lang- 
ley v. Grill, 1 Col., 71. 


Story & Story, contra. 
MAxwELL, J. 


This action was brought by the defendant in error against 
the plaintiffs in error and E. N. Houston, before a justice 
of the peace of Pawnee county, upon the following ac- 
count: 


2 sets door butts.......rcrecccecscscevcvccsssssssesccsesse QO 30 


DOCKS vsasvien vss cdnise's cue osvesesweceteldde svvseueencteeenes 90 
10 lbs. 20 door nails...........ccesccseceesccccssccscesees 50 
12 Ibs. 8 door nails...........ccescecccssveseccecesecseeee 60 


6 Ibs. 3 door nails..........ccscccsscsecrsvccccccceescccces 30 


° 
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6 Ibs. 8 Aoor Case......ceccceccscecceecccectceccacesesecses $0 30 
6 yds. wire Cloth...........ceccecesecccecscseseeesasseeees 1 20 
BS papers tacks..ccccccccsccrecesseevsesescecssccescenensees 15 
V-Screen WOOT és cos secaeaas vibes saaice seas oes deneeds se aceeds 1 60 
B SleGES: ties cose ses aetioanddcdiaeese Se sicsacusvescaisauned 60 
3 Ibs, nails.....cccsce seers Seddgbceceeaheveedccesensesbie ses 15. 
- 5 Ibs. 8 door nails..........ccscccsseaseeceectescvcesvecces 25 
Ligal, Otlisccscseasssccccseecscsevesegenncssesssceesesenseoes 25 
SH Ibs. Nals...2..34sssaececssieiescecsees guesedsedereicvesebe 25 
Scythe and snath......cccccecscsssscserecerecesesesesees 1 65 
Calf weaner....cccccccccescccscccvestsvcecccesccoccs iveeews 30 
brainer pall cs vesvacestnneasens veswassavess aa seeseenessese 65 
W000. DOW] :..ciiceececivasssnscesdcdcsnieens cbesenesesaees 25 
ROT .ledeagiisex eaves aweueiws da ovaedue vase ccsasQeaseeveswaee 75 
Staples svicedvsccsencecticessesccsestsdvestsieesseswesstes’ 15 
Naileicaccv nical csesa ces inttac sedtusendeseensedsavesedesents 50, 
A gal. Lis Oth sesess ceedaavcncs Si easeueevecissetetscarcedtes 25 
Spade......cccsccveccevcssesscstecccsesssescsescesescssonecce 90 
NAT Sesnes ais Goes aise Ye wabadslns odace as eesatesee veueaeese reese 50 
Nailseccosiscawssatscdsbenenseaueueseudsessescbevecas cncsvase 50 
Hi 9S isis cveviessseseddveassaecPecsestosencandsvecsdaesenes 30 
Paint and sandpaper...ereccsessecsesssersanesscese cosves 2 10 
Hal. Obl aves: i gccesdantudeevavossasge an desaubonanncnereces 35 
Nail sisscdssivsvetscesivetsuessesseuesadeseees seetedeestevens 15 
30 Warrior sections..........c0sscsssoeees Sesseccrsenies 3 75 
25 Ibs. 10 door nails...........cccecsccecesceceeeescsscece 1 00 
10 lbs. 20 door nails.........6. dseeacececcsees 40 
Bap lesiscuscsciocssuvescsiiwsssateseunsdesssatiisesentstuass 05 
Bol tSccivevcssvccsdescecscvvesees siasdegeseegeesestecsassesees 60 
DS POrKS ieee caiecedessacssseveceiwasescsiissiaceseveseesacseces 1 40 
D gals. Us, Cy paitityescsstcsenscwsccasa devine seveseseanieves 2 50 
LGi Bivccsedcasscveanes sicebsetensTeiesen cosetevecsuvedsce 1 50 
1 gal. Oil...cscecocsssceees steeeaeeeveneees sea eeceecancesees . 70 
Goals: Wy. Cusccasecsstdnens stories tieisaVeniuauaenacd never 6 25 
LDrsh csssei ccc cdussaescenesveerste cocked esas esvescewcssces 1 00 
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Sept. 26, 1887, 3 lb. wool twine...........ccssceacesees $0 30 
Oct. 29, 1887, 2 lb. wire nails....... wavedietes tae estore 12 
Oct. 29, 1887, 2 hasps.........scsscesees abeaestisetbecs 20 
Oot. 20) L887, MM. Capsiivedesuantsartaciatevete vomesvets 10 
Oct, 29; 1887 shot wiaiatccecsi vestwidesecccntaas ba saiees 20 
Nov. 7, 1887, 36 bolts.......c.secesesscecseesssessceecees 95 
Nov. 7, 1887, two Dits......ccccccsecssccscesvevscessenes 45 | 
Nov. 7, 1887, brace....... sae ctseeaeteededasece sane vase ee ; 75 
Nov. 14, 1887, nails.......ccccccecscces sesevecesesnsoees 10 
Nov. 14, 1887, rivets.......scccessseoees Fea edhe ceeeensd 20 
Nov. 24, 1887, 211 lbs. galv. b. wire......... cunaaies 12 10 
Dec. 16, 1887, nails.........cccccsssscececscncecssceeens F 45 
Jan. 4, 1888, fork handle..........s006 pried sacanmvean P 15 
Jan. 4, 1888, axle grease.........csccssesceesees sia twates 25 
Jan, 23, 1888, axe handle........ccccecesesscseceasesees 35 
o $53 07 


Service was had upon the plaintiffs in error, but not on 
E. N. Houston. 

On the trial of the cause the jury returned a verdict for 
the full amount claimed in favor of the defendant in error, 
and against the plaintiffs in error, and judgment was en- 
tered on the verdict. The case was then appealed to the 
district court, and while such appeal was pending, a sum- 
mons was issued out of said court and served upon E. N, 
Houston. 

Afterwards he made a special appearance in the case, and 
objected to the jurisdiction of the court over him, claiming, 
apparently, that there was no authority to serve him with 
summons in the appellate conrt. His objections were 
overruled and he made no further appearance in the case. 

On the trial of the cause in the district court, the jury 
returned a verdict in favor of the’ defendant in error for 
the sum of $53.07, and the court rendered judgment 
against all three of the Houstons for the amount of the 
verdict. ~ 
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This is claimed to be a joint debt contracted by all three 
of the Houstons, and in such cases judgment may be ren- 
dered against the persons served. ‘The action proceeds as 
a joint action. Any defendant not served may appear vol- 
untarily at any stage of the action, and we know of no 
reason why compulsory process should not be used to ob- 
tain an appearance. Here due diligence appears to have 
been used to obtain service on E. N., and if he had desired 
to make a defense no doubt time would have been given 
him for that purpose. 

It is evident that E. N. Houston, Michael Houston, and 
Mary Houston are brothers and sister; that their father 
settled on a homestead in Pawnee county, but died before 
making fiual proof; that thereupon their mother made 
final proof and obtained the title. There is some proof 
tending to show that the mother is dead and that she left 
a will giving the land to her two sons. No copy of the 
will was introduced in evideuce to show that Mary was 
excluded from any share of the estate. This should have 
been done if it was intended to excuse her from liability. 

The testimony tends to show that most of the goods in 
question were furnished for a building in which all three 
of the Houstons had an interest, and for their benefit. 

The testimony of Mary Houston alone is sufficient to 
show that she is liable, and the same is true of that of 
Michael Houston, and it is apparent that the verdict and 
judgment are right. 

It is unnecessary to review the instructions. The judg- 
ment is right and is 


AFFIRMED, 


THE other judges concur. 
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JOHN PRALL Vv. CHARLES PETERS ET AL 
(FiLep SEPTEMBER 16, 1891,] 


1. Pleading: GENERAL DENIAL. Under the Code a general de- 
nial goes only to every fact stated in the petition which the 
plaintiff is under the necessity of proving in order to sustain 
his cause of action. | 


: New MATTER of any kind which constitutes a partial or 
entire defense to a cause of action must be pleaded in the an- 
swer to be available as a defense. 


2. 


Error to the district court for Valley county. Tried 
below before Tirrany, J. 


Darnall & Babcock, and Moon & Bragg, for plaintiff in 


error. 
A, M. Robbins, contra. 
MaxweELL, J. 


This action was brought by the defendants in error 
against the plaintiff in error to recover damages for false 
representations in the sale of a stallion. The answer is a 
general denial. 

On the trial of the cause the jury returned a verdict in 
favor of the defendants in error for the sum of $301. A 
motion for a new trial was thereupon filed and overruled, 
and judgment entered on the verdict. 

The attorneys for the plaintiff in error claim a reversal 
of the judgment upon three grounds, viz. : 

First—That the petition and evidence show that the de- 
fendants in error have only given their notes for the horse 
and have not paid the same, and hence have suffered no 
damage. 

Second—That the defendants in error had full knowl- 
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edge of the condition of the horse when they purchased 
the same. 

Third—That Charles Peters Jr., was a minor and was 
permitted to maintain the action in his own name. 

None of these questions can be considered. A general 
denial under the Code simply puts in issue the truth of 
the facts alleged in the petition. 

If the defendant relies upon any matter beside a denial 
he must plead the same. This is necessary in order that 
plaintiff may be apprised of the defense and be prepared 
to meet it. A defendant cannot be permitted to conceal 
an affirmative defense under a general denial. The due 
administration of justice requires the courts to adhere 
strictly to the requirements of the Code, that all affirmative 
matters of defense shall be pleaded, and unless so pleaded 
will not be considered. The provisions of the Code are 
not merely directory. They are imperative and do not 
_ leave it optional with the defendant to plead new matter or 
not. If he would avail himself of new matter as evi- 
dence he must plead the same in his answer. (A. & N. R. 
Co. v. Washburn, 5 Neb., 124.) In the case cited Gantt, 
J., says (p. 125): “Under the statute there is no general 
issue, according to the meaning as applied to it by the rul- 
ings under the departure referred to above, it is simply a 
general denial of all the material allegations stated in the 
petition, which the plaintiff would be required to prove to 
make out his cause of action. In MeKyring v. Bull, 16 
N. Y., 308, this question is very elaborately and ably dis- 
cussed, and it is held that ‘the word defense, as used in 
the Code, must include partial as well as complete defenses,’ 
and that the law should ‘be construed so as to require the 
defendants, in all cases, to plead any new matter constitut- 
ing either an entire or partial defense, and prohibit them 
from giving such matter in evidence upon an assessment 
of damages when not set up in the answer.’ In Piercy v. 
Sabin, 10 Cal., 27, after stating that all new matter of 

55 
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defense must be pleaded, the court say that ‘this feature of 
the Code is one of the most beneficial and obvious improve- 
ments upon the former system. This classification of de- 
fenses is simple, logical, and just. Each party is distinctly 
apprised of all the allegations to be proveu by the other, 
and each is therefore prepared to meet the proofs of his 
adversary.’ (Pier v. Finch, 29 Barb.,170; Walton v. Min- 
turn, 1 Cal., 362.)” The petition does show that the 
plaintiff in error made false representations in regard to 
the horse, and that the defendants in error relied upon the 
same, and the proof fully sustains the petition, and that 
the damages are not excessive. 
There is no error in the record, and the judgment is 


AFFIRMED, 


' THe other judges concur’ 


Joon T. BRESSLER v. CoUNTY OF WAYNE. 
[FrLep SEPTEMBER 16, 1891.] 


1. Taxation: NaTIONAL BANK STocK: DeBrs CANNor BzE DE- 
DUCTED From. The owner of national bank stock, in listing 
his shares for taxation, is not entitled to deduct his bona fide in- 
debtedness from the value of such shares of stock. 


: FormER DOCTRINE OVERRULED. The decision on the 
former hearing of the case, reported in 25 Neb. 468, is overruled. 


2. 


REHEARING of case reported 25 Neb., 468. 


Northrop & Welch, for plaintiff in error: 


When the laws of any state permit a citizen thereof to de- 
duct the sum of his eredits, etc., the owner of shares of stock 
in a national bank situated in such state is entitled to de- 
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duct from the value of said shares his bona fide debts, aud 
be taxed upon the residue only. (People v. Weaver, 100 
U.S., 5389; Bank v. Britton, 105 Id., 322; Wasson v, Bank, 
8 N. E. Rep. [Ind.], 97; Natl. Bank v. Paducah, Thomp. 
Natl. Bk. Cases, 300; Supervisors v. Stanley, 105 U. S., 
305 ; Hills v. Bank, Id., 319; Boyer v. Boyer, 113 Id., 689 ; 
Ruggles v. Fond du Lac, 10 N. W. Rep. [Wis.], 565; 
Richards v. Rock Rapids, 31 Fed. Rep. [Ia.], 505; Whit- 
beck v. Bank, 8 Sup. Ct. Rep. [O.], 1122; Miller v. Heil- 
bron, 58 Cal., 133; Wasson v. Bank, 8 N. E. Rep. [Ind.], 
97). In all matters affecting national banks the law of 
congress is paramount, and state legislation must be cou- 
strued with reference thereto. (Bank v. Dearing, 91 U. 
S., 29; People v. Weaver, 100 Id., 5389; Boyer v. Boyer, 
113 Id., 689; Ruggles v. Fond du Lac, 10 N. W. Rep. 
[Wis.], 565; Wasson v. Bank, 8 N. E. Rep. [Ind.], 97; 
Flint v. Alderman, 99 Mass., 141.) 


Wm. Leese Attorney General, and J. D. King, contra, 
cited, as to the meaning and proper use of the term “ mon- 
eyed capital”: Banking Co. v. Newark, 121 U. S., 168; 
Bank v. Davenport, 123 Id., 83; Hepburn v. Sch. Direct- 
ors, 90 Id., 482; People v. Weaver, 100 Id., 539; Bank 
v. Britton, 105 Id., 322; Wasson v. Bank, 8 N,. E.. Rep. 
[Ind.], 97. 


Norval, J. 


This case is on rehearing, the opinion being reported in 
25 Neb., 468. The question involved is the right of the 
owner of shares in a national bank, having no other cred- 
its or moneyed capital, to have deducted, in the assessment 
and taxation of such shares, his bona fide debts. On the 
former hearing it was held that under section 5219 of the 
Revised Statutes of the United States he was entitled to 
such deduction. 

Said section 5219 permits state taxation of the shares of 
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stocks in national banks, subject only to two restrictions: 
First, “That the taxation shall not be at a greater rate 
than is assessed upon other moneyed capital in the hands 
of individual citizens of such state;”? and second, “That 
the shares of any national banking association, owned by 
non-residents of any state, shall be taxed in the city or 
town where the bank is located, and not elsewhere.” 

The second limitation is not important in this case. But 
it is claimed that by not allowing bona fide debts to be de- 
ducted in the assessment of shares in national banks the 
state thereby places a higher burden of taxation upon 
money invested in national banks than is imposed upon 
other moneyed capital, and therefore contravenes the first 
restriction imposed by congress in the section above re- 
ferred to. 

The supreme court of the United States has, in many 
cases, considered and construed the provisions of the act of 
congress which limit the power of the states in the taxa- 
tion of national bank shares, A reference to some of 
these decisions will aid in the determination of the ques- 
tion involved in this case. 

In People v. Weaver, 100 U.8., 539, it is held that the 
statute of the state of New York, which permits a tax- 
payer, in listing his property for taxation, to deduct the 
amount of his debts from the valuation of all his personal 
property, including moneyed capital, except his bank 
shares, is in conflict with the act of congress, in that shares 
of national banks are required to be assessed higher in 
proportion to their real value than other moneyed capital 
in the hands of citizens of the state is valued for taxation. 
It is further held that the rule of uniformity in the taxa- 
tion of such shares applies to the valuation of the shares, 
as well as to the ratio of percentage laid on such valuation. 
To the same effect is Supervisors v. Stanley, 105 U.S, 
305. 

In Pelton v. National Bank, 101 U. S., 143, it is held 
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that where a state statute provides for the valuation of all 
moneyed capital for taxation at its true value, including 
shares of the national banks, and the taxing officers inten- 
tionally assess such shares at their actual value, while other 
moneyed capital was assessed far below its real value, such 
assessment of national bank stocks was in violation of sec- 
tion 5219 of the Revised Statutes. 

In Evansville National Bank v. Britton, 105 U. 8., 322 
it is ruled that under the statute of Indiana, which allows 
deductions of bona fide Cebts to be made from all credits 
in listing the same for taxation, the assessing of national 
bank shares, without permitting the shareholder to deduct 
from their value the amount of his bona fide debts, is a 
discrimination forbidden by congress. 

In the more recent case of the Dfercantile Bank v. 
Mayor, 121 U.S., 138, the court in an able and exhaus- 
tive opinion construed the meaning of the words “other 
moneyed capital,” as used in the act of congress. We 
quote from the opinion: “The key to the proper in- 
terpretation of the act of congress is its policy and pur- 
pose. The object of the law was to establish a system of 
national banking institutions, in order to provide a uni- 
form and secure currency for the people, and to facilitate 
the operations of the treasury of the United States, * * 
The main purpose, therefore, of congress, in fixing limits 
to state taxation on investments in the shares of national 
banks, was to render it impossible for the state, in levying 
such a tax, to create and foster an unequal and unfriendly 
competition, by favoring institutions or individuals carry- 
ing ona similar business and operations and investments 
of a like character. The language of the act of congress 
is to be read in the light of this policy. 

“Applying this rule of construction we are led, in the 
first place, to consider the meaning of the words ‘other 
moneyed capital,’ as used in the statute. Of course it in- 
cludes shares in national banks; the use of the word 
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‘other’ requires that. If bank shares were not moneyed 
capital the word ‘other,’ in this connection, would be with- 
out significance. But ‘moneyed capital’ does not mean all 
capital the value of which is measured in terms of money. 
In this sense, all kinds of real and personal property 
would be embraced by it, for they all have an estimated 
value as the subjects of sale. Neither does it necessarily 
include all forms of investment in which the interest of 
the owner is expressed in money. Shares of stock in 
railroad companies, mining companies, manufacturing 
companies, and other corporations are represented by cer- 
tificates showing that the owner is entitled to an interest, 
expressed in money value, in the entire capital aud prop- 
erty of a corporation, but the property of a corporation 
which constitutes its invested capital, may consist mainly 
of real and personal property, which, in the hands of in- 
dividuals, no one would think of calling moneyed capital, 
and its business may not consist in any kind of dealing in 
money, or commercial representatives of money. 

So far as the policy of the government in reference to na- 
tional banks is concerned, it is indifferent how the states may 
choose to tax such corporations as those just mentioned, or 
the interest of individuals in them. Or whether they 
should be taxed at all. * * * The business of bank- 
ing, as defined by law and custom, consists in the issue of 
notes payable on demand, intended to circulate as money, 
where the banks are banks of issue; in receiving deposits 
payable on demand; in discounting commercial paper; 
making loans of money on collateral security; buying and 
selling bills of exchange; negotiating loans; and dealing 
in negotiable securities issued by the government, state and 
national, and municipal and other corporations. These are 
the operations in which the capital invested in national 
banks is employed, and it is the nature of that employ- 
ment which constitutes it in the eye of this statute ‘ mon- 
eyed capital” Corporations and individuals carrying on 
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these operations do come into competition with the business 
of national banks, and capital in the hands of individuals 
thus employed is what is intended to be described by the 
act of congress. * * * 

“The terms of the act of congress, therefore, include 
shares of stock or other interests owned by individuals 
in all enterprises in which the capital employed in carry- 
ing on its business is money, where the object of the busi- 
ness is the making of profit by its use as money. The 
moneyed capital thus employed is invested for that pur- 
pose in securities by way of loan, discount, or otherwise, 
which from time to time, according to the rules of the busi- 
ness, reduced again to money and reinvested. It includes 
money in the hands of individuals employed in a similar 
way, invested in loans, or in securities for the payment of 
money, either as an investment of a permanent character, 
or temporarily with a view to sale or repayment and rein- 
vestment. In this way the moneyed capital in the hands 
of individuals is distinguished from what is known gen- 
erally as personal property.” 

It follows from these decisions that any method of as- 
sessment of taxes which prohibits the owner of national 
bank shares, who owns no other credits or moneyed capi- 
tal, from deducting his bona fide indebtedness from the 
value of such shares, and permits the dednction of such 
debts in the assessment of like property similarly situated, 
conflicts with the act of congress. 

Was tle rule of uniformity prescribed by the federal 
statute violated in the assessment of the plaintiff in error? 
In determining this question it will be necessary to ex- 
amine some of the provisions of the revenue law of this 
state. 

Sections 27, 30, and 33 of the revenue law are as fol- 
lows: , 

“Sec. 27. In making up the amount of credits which 
any person is required to list for himself, or for any other 
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person, company, or corporation, he shall be entitled to de- 
duct from the gross amount of credits the amount of all 
bona fide debts owing by such person, company, or corpo- , 
ration to any other person, company, or corporation for a 
consideration received ; but no acknowledgment of indebt- 
edness not founded on actual consideration, believed when 
received to have been adequate, and no such acknowledg- 
ment made for the purpose of being so deducted, shall be 
considered a debt within the meaning of this section; and 
so much only of any liability, as surety for others, shall be 
deducted as the person making out the statement believes 
he is legally and equitably bound and will be compelled 
to pay on account of the inability or insolvency of the 
principal debtor ; and if there are other sureties who are 
able to contribute, then only so much as the surety in whose 
behalf the statement is made will be bound to contribute ; 
Provided, That nothing in this section shall be so con- 
strued as to apply to any bank, company, or corporation 
exercising banking powers or privileges, or to authorize 
any deductions allowed by this section from the value of 
any other item of taxation than credits. 

“Sec. 30. Every bank (not incorporated), banker, 
broker, or stock-jobber shall at the time fixed by this 
chapter for listing personal property, make out and furnish 
the assessor a sworn statement showing: First — The 
amount of property on hand or in transit. Second—The 
amount of funds in the hands of other banks, bankers, 
brokers, or others, subject to draft. Third—The amount 
of checks, or other cash items the amount thereof not be- 
ing included in either of the preceding items. Fourth— 
The amount of bills receivable, discounted or purchased, 
and other credits due or to become due, including accounts 
receivable, and interest accrued but not due, and interest 
due and unpaid. £%fth—The amount of bonds and stocks 
of every kind, state and county warrants, and other mu- 
nicipal securities, and shares of capital stock of joint stock 
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or other companies or corporations, held as an investment 
or any way representing assets. Szati—All other prop- 
erty appertaining to said business other than real estate 
(which real estate shall be listed and assessed as other real 
estate is listed and assessed under this act). Seventh—The 
amount of deposits made with them by other parties. 
Eighth—The amount of all accounts payable, other than 
current deposit accounts. Ninth—The amount of bonds 
and other securities exempt by law from taxation, specify- 
ing the amount and kind of each, the same being included 
in the preceding fifth item. The aggregate amount of the 
first, second, and third items in said statement shall be 
listed as moneys. The amount of the sixth item shall be 
listed the same as other similar personal property is listed 
under this chapter. The aggregate amount of the seventh 
and eighth items shall be deducted from the aggregate 
amount of the fourth item of said statement, and the 
amount of the remainder, if any, shall be listed as credits. 
The aggregate amount of the ninth item shall be deducted 
from the aggregate amount of the fifth item of such state- 
ment, and the remainder shal] be listed as bonds or stocks. 

“Sec. 33. The stockholders in every bank located 
within this state, whether such bank has been organized 
under the laws of this state or of the United States, shall 
be assessed and taxed on the value of their shares of stock 
therein, in the county, town, precinct, village, or city 
where such bank or banking association is located, and not 
elsewhere, whether such stockholders reside in such place 
or not. Such shares shall be listed and assessed with re- 
gard to the ownership and value thereof as they existed on 
the first day of April, annually, subject, however, to the 
restriction that taxation of such shares shall not be at a 
greater rate than is assessed upon any other moneyed capi- 
tal in the hands of individual citizens of this state, in the 
county, town, precinct, village, or city where such bank is 
located. The ‘shares of capital stock of national banks 
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not located in this state, held in this state, shall not be re- 
quired to be listed under the provisions of this act.” 

It will be observed that section 27 authovizes the indi- 
vidual taxpayer to deduct the bona fide debts owing by 
him from the gross amount of his credits, and prehibits 
any deduction from the value of any other item or prop- 
erty of taxation than credits. The word “credits,” as 
used in the section, was not intended to include notes, se- 
curities, accounts due, or other credits which are the assets 
of any bank, banker, broker, or stock-jobber, but was in- 
tended to cover debts due the taxpayer, growing out of the 
other ordinary business transactions. We must, therefore, 
look elsewhere for the rule which governs the assessment 
of moneyed capital invested in the banking business, 

Section 33 declares that shares of stock in every bank 
within the state, whether incorporated under the laws of this 
state or of the United States, shall be assessed according 
to their value, subject to the restriction, “that the taxation 
of such shares shall not be at a greater rate than is ass: ssed 
upon other moneyed capital in the hands of the individual 
citizens of this state.” ‘This limitation is the same as im- 
posed by congress upon the states as a condition to the tax- 
ation of national banks. So it cannot be said that the 
legislature, in providing for the taxation of national banks, 
has unfavorably discriminated against them. The word 
“rate,” as used in this section, applies as well to the val- 
uation of the shares of the stockholder as to the ratio of 
tax to be levied thereon. There must be uniformity both 
in the assessment and the levying of the tax. National 
bank shares cannot be assessed at their full value, and 
“other moneyed capital” below its actual value. Looking 
to section 30, we find that in assessing the property of 
unincorporated banks, and that of bankers, brokers, and 
stock-jobbers, they are allowed to deduct the amount of 
their indebtedness to depositors and the amounts of all ac- 
counts payable, other than current deposit accounts, from 
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the amount of their bills receivable, and other credits due 
_ or to become due, but this deduction cannot be made from 
any other item of their property. 

The fact that the unincorporated bank is entitled to such 
deduction is no valid reason why the debts of the owner 
of national bank stock should be deducted from the value 
of his shares in assessing them. National banks are as- 
sessed solely by taxing the shares or stock. In unincorpo- 
rated banks there are no shares to tax, and the legislature, 
of necessity, was compelled to adopt a different method of 
taxing them by assessing the value of the capital therein 
invested, which is practically the difference between the 
value of the assets and the amount of liabilities, The 
shares of a national bank do not represent the assets of the 
bank, but rather the difference between the value of its 
property and its liabilities. While the method of assessing 
national banks is different from that by which a private 
bank or banker is assessed, the rule of uniformity is pre- 
served, so that it cannot be said that the law of the state 
requires that national banks shall be taxed ata greater rate 
than is imposed upon the capital invested in the state banks, 

It must, we think, be conceded that the larger part of 
the moneyed capital of the individual citizens of this state, 
within the meaning of the words “other moneyed capital,” 
as defined by the supreme court of the United States, is in 
the hands of brokers and stock-jobbers and incorporated 
and unincorporated state banks. And as the state has not, 
in the taxation of the capital thus invested, unjustly dis- 
criminated against the national banks, the fact that, in the 
assessment of a small portion of the moneyed capital in 
the state which is not invested so as to come in competition 
with the national banks, the taxpayer is permitted to de- 
duct his bona fide indebtedness from credits, is not such a 
discrimination as violates the rule of equality required by 
the legislation of congress. This principle was substan- 
tially recognized in the case of Mercantile Bank v. Mayor, 
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supra. In that case, the plaintiff, a national bank located 
in the city of New York, brought suit against the defend- 
ants to enjoin the collection of taxes levied upon the shares 
of the stockholders of the bank, claiming that the laws of 
the state exempts from taxation so much of the moneyed 
capital of the individual taxpayer as creates a discrimina- 
tion against capital invested in such shares. The laws of 
the state of New York exempts from assessment shares of 
stock in trust companies, life insurance companies, deposits 
in savings banks, and bonds of the. municipalities of the 
state. The court held the exemptions already mentioned 
did not effect an unfriendly or unlawful discrimination 
against national banks or the capital therein invested, nor 
does it result in taxing the shares of such banks at a 
higher rate than is levied upon other moneyed capital in 
the hands of individual citizens of the state. 

So in the case of Adams v. Nashville, 95 U.8., 19, it is 
held that taxes assessed on national bank shares is not in- 
validated by reason of the exemption from taxation by 
state authority bonds issued by the city of Nashville in 
the hands of individuals, 

The rule deducible from the decisions of the United 
States supreme court is, that where the rate fixed by the state 
for the taxation of capital in the hands of individual cit- 

_izens, situated similarly to that invested in national banks, 
is not less than that placed upon national bank shares. 
The rule of uniformity prescribed by the act of congress 
is maintained, even though some moneyed capital in the 
state which is invested by individuals in businesses or en- 
terprises which do not come in competition with national 
banks, is exempt from taxation, or is assessed ata less rate 
than is imposed upon shares of stock in national banks. 

It is obvious that the laws of this state, providing for 
the taxation of national banks, are in perfect harmony with 
this rule, and that the plaintiff in error has no legal 
ground to complain because he was not permitted to de- 
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duct the amount of his debts from the value of his national 
bank stock. If our statute permitted debts to be deducted 
from the value of all kinds of property or from all credits 
in listing the same for assessment, as the laws of some of 
the states allow, then the indebtedness of the owner of 
national bank shares would have to be deducted from the 
value of his shares. But the proviso clause of section 27 
of the revenue Jaw of this state provides that the rule 
which allows the deduction of debts from credits shall not 
“apply to any bank company or corporation exercising 
banking powers or privileges.” We therefore reach the 
conclusion that in this state, in the assessment of shares of 
national bank stock, the owners thereof are not entitled to 
deduct their bona fide indebtedness from the value of such 
shares of stock. 
The judgment of the district court is 


AFFIRMED. 


THE other judges concur, 


Wm. Degerine & Co. v. Peter E. RuFFNer. 
[FILED SEPTEMBER 17, 1891.] 


Exemptions: Waags: Szr-Orr. R., the head of a family, was 
indebted to the W. D. & Co. in the sum of $700, which he was 
unable to pay. With full knowledge of these facts, the W. D. 
& Co. entered into a contract with R. to employ him as a trav- 
eling salesman in their business, at a monthly compensation of 
one hundred dollars, besides his personal expenses, one-half of 
which compensation to be paid in cash and the other half to be 
credited upon the said indebtedness of R. to the W. D. & Co., 
under which contract R. worked for the said company two 
months. In anaction by R. against the W. D. & Co., held, that, 
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under the provisions of section 53la of the Civil Code, R. was 
entitled to recover one-half of sixty days’ wages, or one hundred 
dollars. 


Error to the district court for Cass county. Tried 
below before CHapmay, J. 


A. N. Sullivan, for plaintiff in error, cited: Tessier v. 
Lockwood, 18 Neb., 167; Hiatt v. Brooks, 17 Id., 33; 
Thrall v. Hotel Co., 5 Id., 295. 


Matthew Gering, contra, cited: Grant v. Cropsey, 8 Neb., 
205; Thomas, Homesteads and Exemption, sec. 379; Reed 
v. Umbarger, 11 Kan., 206; Burns v. Thornburg, 3 Watts 
[Pa.], 88; Holmes v. Robinson, 4 O., 91; Boyer v. Clark, 
3 Neb., 166; Billings v. McCoy, 5 Id., 187. 


Coss, Cu. J. 


Peter E. Ruffner sued William Deering & Company 
in the district court of Cass county. In his petition he 
alleged that on the 20th day of May, 1888, he commenced 
work for the defendant company at their special instance and 
request as traveling salesman, and continued in its em- 
ployment until the 28th day of July, 1888; that defend- 
ant promised to pay him the sum of $200 besides his 
expenses ; that no part of said sum has been paid except 
his expenses and the sum of $100, and that there is due 
from said defendant company to the plaintiff the sum of 
$100 and interest thereon from the 28th day of May, 1888. 

The defendant answered that the plaintiff commenced 
working for the defendant at the time specified in the 
complaint, and @ntinued in the employment of the defend- 
ant for the term of two months, for which plaintiff was to 
receive the sum of $100 per month and $50 for expenses; 
that plaintiff’s expenses had been fully paid; that the 
* plaintiff, by the terms of said contract of employment, was 
to receive credit on a certain indebtedness of his to defendant, 
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then existing in favor of the defendant and against the 
plaintiff; that at said time plaintiff was indebted to de- 
fendant in the sum of not less than $700 for moneys col- 
lected by plaintiff, no part of which has been paid by 
plaintiff except by said employment; that defendants’ 
claim aforesaid was at all times such claim as could be 
enforced by suit; that defendant has given plaintiff full 
credit for said services on said indebtedness; that on the 
6th day of July, 1888, defendant recovered a judgment 
against plaintiff in the county court of Cass county for the 
sum of $292.35 and costs, no part of which has been paid ; 
that said plaintiff is wholly insolvent, and defendant is 
without means to collect any part of such judgment except 
by applying defendant’s claim to said indebtedness and 
giving him credit therefor, and that plaintiff’s claim has 
been fully adjudicated in another suit between the parties 
in the county court of Douglas county. 

There was a trial to the court, a jury being waived, with 
a finding and judgment for the plaintiff in the sum of $100 
with interest. The case comes to this court by petition in 
error, three errors being assigned, as follows: 

I. That said findings and judgment are contrary to law 
and the evidence in the case. 

II. That said findings and judgment are not supported 
by sufficient evidence. 

III. Said findings and judgment should be for defendant. 

Upon the trial, Peter E. Ruffner, the plaintiff, was 
sworn as a witness in his own behalf. Testified that he is 
acquainted with Dion Geraldine; that in 1887 he was 
the traveling agent for William Deering & Compariy in 
Nebraska; that plaintiff entered into a contract with him as 
agent for the said company in May, 1888; that after hav- 
ing some correspondence with him, plaintiff telephoned him 
and heanswered to come to Omaha, which plaintiff did and 
met him in his office by agreement; that they talked about 
the work and said agent made plaintiff an offer which 
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plaintiff declined ; that the said agent finally said: “ Ruff- 
ner, I will do this with you; you may go to work for us 
and I will give you $100 a month and your expenses, 
and $60 I will pay you in cash and $50 will be allowed 
you a month on your account to William Deering & Com- 
pany,” and that was the arrangement made between the two. 
Plaintiff further stated that at that time he was indebted 
to William Deering & Company; that he worked under 
the terms of the contract as above stated for two months 
and two days; that he then received a telegraphic dispatch 
from Mr. Geraldine at Springfield, Sarpy county, telling 
witness to come home and send in his account; that wit- 
ness then returned home and sent in his expense account 
and his bill for two months’ services and asked him to re- 
mit $100, and that there was $4.15 due witness that he had 
paid more on the expense account than he had received, to 
which he received no reply; this, witness states, was on the 
first or second day of the month of August. After telegraph- 
ing and writing several times and threatening to draw on 
him at sight, on the 14th day of the month witness received 
a letter from Mr. Geraldine; that on the 15th of August 
Geraldine sent to witness a draft for $4.15 and a blank re 
ceipt for $200 for him to sign; that the next morning he 
went to Omaha and finally had an interview with Mr, 
Geraldine; that witness pulled out the letter that he had 
received from him and asked him how that was, thatit was 
not according to “our agreement,” and that the agent, Mr. 
Geraldine, replied that he knew that it was not according 
to the agreement, but said, “ You put your property out of 
your name to defraud us, and I don’t propose to give youa 
cent”; that witness denied ever having put his prop- 
erty out of his name to defraud Deering & Company, etc. 
Witness further testified that he is the head of a family 
and that the $100 for which he sues is for work and labor 
performed, that is for two months. 

The defendant offered in evidence the deposition of Dion 
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Geraldine, who deposed that he has resided in Omaha since 
September, 1886, and is acquainted with the plaintiff in 
this case; has known him since the fall of 1886; that as 
the manager for William Deering & Company deponent’s 
duties are to have charge of all their business in the state 
of Nebraska in a general way, except collections, corre- 
spondence with legal collectors and banks; has charge of 
the appointment of agents; that Deering & Company are 
manufacturers of grain and grass-cutting machinery; that 
the plaintiff has acted as the defendant’s agent in and about 
the sale of these machines; that the plaintiff’s agency for 
the sale of the defendant’s machines terminated with the 
season of 1886; that at that time, and when deponent 
took charge of defendant’s business in November, 1886, 
according to the best of his recollection there was a deficit 
of about $900 in the account of the plaintiff as agent for 
the defendant; that this amount was afterwards reduced 
about $250, which sum of $250 was made in farmers’ 
notes turned over to the traveling agent of the defendant 
by the plaintiff; that there was no dispute between plaint- 
iff and defendant about the amount of this deficiency in 
the plaintiff’s account with thedefendant; that in addition 
to this $250, that plaintiff has received a eredit of $200 
on his account with the defendant for personal services 
rendered the company during the selling season of the 
present year; that the agreement between the plaintiff and 
defendant was to the effect that the plaintiff should devote 
his time and attention to the sale of machines and other 
work which the company might have for him to do, par- 
ticularly in the vicinity of his home, for which he was to 
receive a credit on account of $100 per month and $50 per 
month to cover expenses; that deponent acted for the de- 
fendant in making that agreement with the plaintiff; that 
the agreement was made in the deponent’s office at Omaha, 
deponent giving the particulars of the contract that it is not 
deemed necessary to reproduce here. Witness further stated 
56 
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that the plaintiff went to work for the defendant on the 
terms offered by deponent as defendant’s agent, and con- 
tinued in such employment about two months; that de- 
fendant paid plaintiff for his expenses at intervals in 
checks, deponent thinks $25 each; when the selling season 
was over, to the best of deponent’s recollection, the whole 
amount of money sent him was $105 for expenses, and 
credited him with the sum of $200 to apply upon his own 
account. In the record I also find the following stipula- 
tion signed by counsel for the respective parties: 
“Tn the District Court of Cass County, Nebraska. 


“Peter E, RUFFNER 


Vv. \ Stipulation, 
Wituram Deerine & Co. 

“Tt is hereby stipulated by and between the parties to 
this suit admitted facts material to the issues in this case 
as follows: 

“1, That plaintiff agreed to work for defendant as agent 
in selling defendant’s machines at the stipulated sum of 
$100 per month, and that defendant accepted his services 
at said sum per month. 

“2, That defendant has paid the plaintiff’s expenses 
while in its employ. 

“3, That plaintiff was in the employ of defendant for the 
term of two months from the — day of , 1888, until 
the — day of July, 1888. That prior to the time of said 
agreement, plaintiff was indebted to defendant in an amount 
greater than the wages earned by said plaintiff from defend- 
ant, and that said sum was then and ever since due and 
payable from plaintiff to defendant, and that during all of 
said time an action could be maintained by defendant against 
plaintiff for the recovery of the amount so as aforesaid due 
and payable from plaintiff to defendant. 

“4, That on the 10th day of December, 1888, defend - 
ant recovered a judgment against plaintiff in the county 
court of Douglas county, Nebraska, for the sum of $172.55. 
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“5, That in said suit in said county court of Douglas 
county, defendant gave plaintiff credit for the sum of $200, 
the wages earned by plaintiff, and which wages is the 
plaintiff ’s cause of action in this case. 

“6, That the plaintiff is insolvent. 

“7, It is further stipulated, that on the 6th day of July, 
1887, this defendant recovered against plaintiff a judg- 
ment for the sum of $292.25 and costs, which judgment 
remains in full force and wholly unpaid. 

“MatTrHEew GERING, 
“Attorney for Plaintiff. 
“A. N. SuLirvan, 
“Attorney for Defendant.” 


It is probable that the finding and judgment in favor of 
the plaintiff depend altogether upon the efficiency of the 
statute and the principle underlying it, which exempts from 
execution or garnishment the wages of laborers, mechanics, 
and clerks who are the heads of families, ete., not exceed- 
ing $60, or two months’ wages, but I think that the prin- 
ciple underlying that statute is sufficient to sustain the 
judgment. It is true that the beneficiaries of this statute 
are designated as laborers, mechanics, and clerks, but I do 
not think that those terms, are terms of limitation merely, 
but that by the use of them the legislature intended to 
designate all such persons as earn their living by wages, 
and whose compensation is measured by the day, weck, 
month, or year; of course not including the employes oi 
the goverument, state, county, or city. As to what the 
contract was under which the plaintiff was employed by 
the defendant, the evidence being conflicting, the verdict of 
the jury is conclusive. The judgment of the district court 
is therefore 


AFFIRMED, 


THE other judges concur. 
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Frank DAty v. JENNIE VipA MELENDY. 


[FILED SEPTEMBER 22, 1891.] 


1. Witnesses: InprAcHMENT. Where it is sought to impeach a 
witness by proving, either by his own answer to a question put 
to him, or by calling other witnesses to swear that he has made 
statements out of court contrary to what he has testified at the 
trial, the witness’s attention must be called to the statement 
which it is claimed he made out of court, and to the time, place, 
and other circumstances of his making it, and the statement must 
be contrary to what he has testified at the trial. (1 Greenl., 462.) 


2. A new trial will not be granted in any civil action on the ground 
of the improper admission or rejection of evidence, unless in the 
opinion of the appellate court some substantial wrong or miscar- 
riage has been thereby occasioned in the trial of the action. 


3. Leading Questions. A question which suggests to the wit- 
ness the answer desired, and which admits of an answer by a — 
simple affirmative or negative when put to a witness upon his 
direct examination may be rejected as leading. (1 Greenl., Ev., 
sec, 434.) 


4, Bastardy: Examination: EvipENCE. The examination pro- 
vided for in section 1 of chapter 37, Compiled Statutes, is only 
of the complainant; and in acase where a defendant, having been 
arrested and brought before a justice of the peace on a charge of 
bastardy, was permitted to swear and examine a witness, in his 
defense, whose testimony was taken down in writing and after- 
wards offered in evidence upon the trial in the district court, 
held, that it was properly rejected. 


5. New Trial: REMARKS oF CounseL. To authorize the appel- 
late court to set aside a verdict and grant a new trial on account 
of statements made in summing up by counsel for the prevailing 
party, or the refusal of the court to strike ont such state- 
ments and instruct counsel not to repeat them, the statements 
must have been of such a character as may reasonably be sup- 
posed to have influenced the jury. (See Festnerv. 0.28. W. R. B 
Co., 17 Neb., 280.) 


6. Instructions given and those refused examined, and held, rightly 
given and refused. 


7% The evidence considered, and held, to sustain the verdict. 
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~ Error to the district court for Antelope county. Tried 
below before PowErs, J. 


J. F. Boyd, and Allen, Robinson & Reed, for plaintiff in 
error, cited: Remarks of counsel: Cleveland Pa. Co. v. 
Banks, 15 Neb., 22; Fesiner v. R. Co.,17 Id., 283. Alibi: 
MeLain v. State, 18 Id., 160; Stale v. Chee Gong, 19 Pac. 
Rep. [Ore.], 607. 


N. D. Jackson, and W. E. Pilling, contra, cited : Masters 
v. Marsh, 19 Neb., 458; Sang v. Beers, 20 Id., 373; Will- 
iams v. State, 5 S. W. Rep. [Tex.], 659; Miner v. Lor- 
man, 33 N.W. Rep. [Mich.], 867; Huckshold v. R. Co., 
28. W. Rep. [Mo.], 798. 


Coss, Cu. J. 


This action was commenced before a justice of the peace 
of Antelope county by Jennie Vida Melendy, an unmarried 
woman of said connty, against Frank Daly, by a com- 
plaint in writing made before the said justice in which 
she alleged that she is an unmarried woman, and that on 
the 22d day of January, 1887, she was delivered of a bas- 
tard child, and that the said Frank Daly is the father of 
saidchild. The said Frank Daly was arrested and brought 
before the said justice, whereupon the said Frank Daly 
made and filed an affidavit that he verily believed a fair 
and impartial] hearing in said cause could not be had before 
the said justice of the peace on account of the bias and 
prejudice of said justice, and that Henry Farrell, justice of 
the peace of Clay Ridge precinct, county of Antelope, was 
the next nearest justice of the peace to whom the same ob- 
jection did not apply. Thereupon the said justice ordered 
a change of the place of trial to said Henry Farrell, justice 
of the peace for Clay Ridge precinct, and transmitted the 
said complaint to said Henry Farrell, justice of the peace. 
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And thereupon, on the 29th day of March, 1887, the 
parties appeared before the said Henry Farrell, justice of 
the peace, and a trial and examination was had, and after 
various adjournments and the examination of the plaintiff, 
as well as sundry witnesses produced by her, and sundry 
witnesses produced by the defendant, the said justice ad- 
judged and ordered that the accused enter into recognizance 
in the sum of one thousand dollars for his appcarance at 
the next term of the district court to answer such accusa- 
tion and abide the order of the court thereof, and that he 
enter into recognizance in the sum of one thousand dollars 
for such appearance. 

After several adjournments, it appears by the record that 
on the 10th day of December, 1888, the said case came on 
for trial upon the complaint of the plaintiff, and the plea 
of not guilty entered by the defendant. He was tried by 
a jury with a verdict of guilty, and a motion for a new 
trial being overruled, judgment was entered for the plaint- 
iff that the defendant is the reputed father of the said child, 
and that he stand charged with the maintenance thereof’ in 
the sum of $500, to be paid as follows: $50 upon the first 
day of January in each of the following years, to-wit : 
1889 to 1898, both inclusive, together with costs, and was 
required to give security in the sum of $800 for the per- 
formance of said order, ete. 

The cause was brought to this court on a petition in 
error containing ten assiguments of error, which are too 
voluminous to admit of being set out here at length, but 
will be examined and considered. 

The first error assigned is based upon the sustaining by 
the court of the objection by the plaintiff to a question put 
by the defendant to the witness, Mrs. Cynthia Melendy, 
upon her cross-examination. This witness, the mother of 
the plaintiff, having stated in her examination in chief that 
the defendant had been in the habit of coming to see her 
daughter Jennie during the spring of 1886, and being 
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asked by counsel for the plaintiff: Q. Do you remember 
the last time that he was there? she answered, A. About 
the first or second day of May; the first or second Sab- 
bath, I cannot state certain which. 

Upon her cross-examination by counsel for defendant 
she answered as follows: 

Q. You don’t remember whether it was the second Sun- 
day in May? 

A. Certainly, I remember very well the time. ; 
- Q. But you don’t know whether it was the first or sec- 
ond Sunday ? 

A. No, sir. 

Q. You don’t remember whether it was the second Sun- 
day in May positively ? 

A. Yes, sir, the second Sunday in May. 

Q. Do you know whether the second day of May was 
Sunday or not? 

A. Yes, sir. 

Q. What makes you know that it was that time, Mrs. 
Melendy? 

A. Because we were talking about planting corn. We 
had our corn ready for planting. 

Q. What would make you remember that it was the sec- 
ond day of May? 

A. Iknow what time it was. 

Q. You say that the second day of May was on Sunday? 

A. I know that Sunday was the second day of May; yes, 
Sir, 

Q. Whether it was the first Sunday or the second Sun- 
day in May that Frank was there you cannot tell? 

A. No, sir. 

Q. If it was the second Sunday in May you were talk- 
ing about planting corn? 

A. Yes, sir. 

Q. Did you talk about it the second day of May or the 
second Sunday in May? 
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A. We talked about it when Frank was there the last 
time. 

Q. Whenever he was there, whether it was the first or 
second Sunday in May, or the second day in May, which- 
ever that might have been, you were talking about plant- 
ing corn? 

A. Yes, sir, 

Q. That is as near as you can remember it? 

A. Yes,sir. * * * 

' Q. 1 will ask you, Mrs. Melendy, if on the preliminary 
trial before the magistrate, Mr. Ferrell, in this county on 
the 4th day of April, 1887, this aesiok was not put to 
you and that you made the following answer thereto: Mrs. 
Melendy, why don’t you remember definitely that it was 
either the first or second Sunday in May? To which you 
answered: I cannot tell, only that I don’tremember. Did 
you not so swear at that time? 

This question was objected to by the plaintiff as imma- 
terial and not proper cross-examination, and the objection 
was sustained. ‘The evident object and purpose of asking 
this question was to contradict the present evidence of the 
witness, by herself, in case she answered the question in the 
affirmative, or by calling other witnesses to testify to what 
she swore to before the magistrate, in case she answered in 
the negative. Let us suppose that she had been allowed 
to answer the question, and had answered in the affirmative. 
would such answer have contradicted her present evidence? 
She had not been asked on her present examination, “Why 
she did not remember definitely that it was on either the 
first or second Sunday in May,” and of course, had not 
answered that question. Butshe had answered, as we have 
seen, that “whether it was the first Sunday or the second 
Sunday in May that Frank was there,” she could not tell. 
Therefore, an affirmative answer to the question ruled out 
would not have contradicted her, nor tended to. Neither 
would a negative answer have lain a foundation for calling 
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other witnesses to contradict her, because such witnesses 
would not have been called to prove that she had made state- 
ments out of court contrary to what she had testified to at 
the trial. (See 1 Greenleaf on Ev. sec. 462; 7 Am. and 
Eng. Ency. of Law, 109.) The question was therefore 
immaterial, and the objection to it properly sustained. The 
first assignment of error must therefore be overruled. 

The second assignment of error arises upon the sustain- 
ing by the court of the objection of the plaintiff to the 
question put to the witness Daniel Melendy on his cross- 
examination by counsel for the plaintiff in error, and, as 
plaintiff in error says, “the rejection of an offer to prove - 
certain facts by said Daniel Melendy.” 

The witness, Daniel Melendy, having been examined as 
a witness on the part of the plaintiff, and being under 
cross-examination by counsel for the defendant, was asked 
several questions in reference to one Loran Ball, and hav- 
ing stated in answer thereto that Loran Ball was a young 
man not thirty years old, reputed to bea single man; that 
he resided about half a mile from the witness, father of the 
plaintiff, he was examined as follows: 

Q. He was in the habit of coming over to your house 
very often? 

A. Why, he was in the habit of being there once in a 
while. 

Q. And he came in there and chatted with Jennie? 
(Ruled out on objection.) , 

Q. Don’t you know that he waited on her once ina 
- while? 

A. No, I don’t. 

Q. Do you know whether he did or not? 

A. I know that he did not. 

Q. Do you mean to say that he did not come there to 
visit her on several occasions about that time ? 

A. No, sir; he did not. 

Q. And had he not been in the habit of coming to your 
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place to visit her fora year or two about that time? Which 
question was objected to by the plaintiff, as immaterial and 
no foundation laid, which objection was sustained by the 
court. 

The defendant now offers to show by the witness on the 
stand upon cross-examination that for a year or so prior to 
this second day of May, 1886, the young man, Loran Ball, 
had been in the habit of visiting at the house of the wit- 
ness where his daughter resided; which was objected to by 
the plaintiff as immaterial, and no foundation laid, which 
objection was sustained by the court. 

The question ruled out by the court was inadmissible, 
as put upon cross-examination, it relating to a matter upon 
which the witness had not been examined in chief; and had 
it been objected to on that ground, the correctness of the 
order of the court sustaining the objection would not be 
doubted. The objection was, however, placed upon other 
and untenable ground, and had it been overruled, error 
would not have lain therefor had the verdict been the other 
way. Nevertheless, the question being inadmissible upon 
a sufficient ground, the ruling of it out on any ground is 
not reversible error, 

The next witness placed upon the stand by the defend- 
ant in error was Loran Ball, the subject of the above ques- 
tion and offer. His examination in chief was very short, 
directed solely to the point of his having seen the plaintiff 
in error at the residence of the defendant in error on the 
evening of the second of May. He was then subjected 
to a lengthy and searching cross-examination on the part 
of the plaintiff in error, going over, and most thoroughly, 
the entire ground covered by the question and the offer, © 
from which it appears, so far as could be proved by the 
evidence of that witness, that he had never been a suitor 
of the defendant in error; had never visited her; had never 
sat up with her, and, in fine, that there was no truth in, 
nor foundation for, the evidence sought to be called out by 
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the question, or which could have been proved upon the 
offer. As applicable to this, I cite Stephen’s Digest of the 
Law of Evidence as republished in the American and En- 
glish Encyclopedia of Law, volume 7, page 111, section 6: 
“A new trial will not be granted in any civil action on 
the ground of the improper admission or rejection of evi- 
dence, unless, in the opinion of the court to which the ap- 
plication is made, some substantial wrong or miscarriage 
has been thereby occasioned in the trial of the action.” 

The witness Daniel Melendy, upon his examination in 
chief, had testified to no fact as to whether Loran Ball was 
or not acquainted with the plaintiff, whether he had or not 
ever been a visitor, or caller at the Melendy residence, nor 
whether he was at any time a suitor of, or had kept com- 
pany with the plaintiff. Therefore, if it were true thatthe 
plaintiff and Loran Ball were acquainted with each other, 
that he was a suitor to her or a frequent visitor at her resi- 
dence, such fact could be proved only by direct testimony 
aud not by cross-examining a witness who had testified to 
nothing on the subject in his testimony in chief. Further- 
more, had the defendant desired to prove any substantive 
fact by this witness, it was entirely competent to have 
called him after the plaintiff had closed her case. He, 
then being the defendant’s witness, may have been interro- 
gated as such, and had the question been objected to and 
ruled out, it would have been correct practice to make an 
offer of the evidence, and its rejection would have been 
error, but an offer of evidence to be given by a witness 
of the opposite party upon cross-examination, and without 
making him the witness of the party making the offer, 
would, as the writer believes, not be received by any trial 
court, nor its rejection disapproved elsewhere. The second 
exception must therefore be overruled. 

The third assignment of error arises upon the sustain- 
ing by the court of the defendant in error’s objection to a 
question put by plaintiff in error to the witness Martin 
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Daly. This witness, the father of the plaintiff in error, 
was placed upon the stand by the defendant and examined 
at considerable length, to the single point that the plaintiff 
in error was at his home and the home of the witness on 
the same evening at and about the same time as that testi- 
fied to by the plaintiff and her witnesses as he having been 
at the Melendy residence, three miles away. He testified 
to this fact in answer to the questions of his son’s counsel 
in almost every conceivable shape in which questionscould 
be framed calling out such facts, and finally the question 
was put.as follows: Q. Have you a distinct recollection of 
seeing him at home with the family that evening and of 
seeing him go to bed? which question was objected to 
by the plaintiff as leading and the objection sustained. 

There are two usual tests applied to questions to ascer- 
tain whether they are leading or not. One is that a ques- 
tion which may be fully answered by yes or no is usually 
considered objectionable as leading. Second—When a 
question plainly indicates the way in which the counsel 
who asks it desires or expects his witness to answer it, it is 
usually deemed objectionable asleading. I think the ques- 
tion clearly objectionable as leading, and it certainly was 
80, aS a repetition, in substance, of those which had gone 
before. This exception must also be overruled. 

The fourth exception arises upon the sustaining by the 
court of the objection of the plaintiff to the offer on the 
part of the defendant, plaintiff in error, to introduce and 
read the evidence—the testimony of Mrs. Nellie Daly, 
which was given upon the preliminary examination of this 
case before the justice of the peace. I will only deem it 
necessary to say that the taking of the testimony of the 
witness, Mrs. Nellie Daly, upon the preliminary examina- 
tion before the justice of the peace, being unauthorized by 
law, could not in any event be read upon the trial in 
the district court. Were this not the case, it would be suf- 
ficient to say that no evidence was offered either of the 
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death or the absence beyond seas of Mrs, Nellie Daly, and 
we are left to the wildest regions of conjecture for grounds 
upon which this evidence could be admitted. This excep- 
tion must also be overruled. 

The fifth point of error arises upon the overruling by 
the court of a motion of plaintiff in error to strike out 
certain remarks of Mr. Jackson, counsel for the defendant 
in error, in his closing remarks to the jury in summing up. 
It appears from the bill of exceptions that during the 
argument of the case to the jury by the plaintiff’s counsel, 
Mr. Jackson, said counsel, made use of the following Jan- 
guage: , 

“Counsel for the defendant says that the Daly people 
are honest people and truthful people; that they have that 
reputation in that community. If reputation would prove 
anything, I could come pretty near proving that the whole 
Daly family were fathers of bastard children.” The de- 
defendant objects to the statement just made by the plaint- 
iff’s counsel, and moves the court to strike out the remarks 
and to instruct the counsel not to repeat the statement or 
to give the substance of it, because it is entirely outside 
any evidence given upon the trial. Motion overruled by 
the court, who said: “I think that it is perfectly proper 
for the counsel to state it. I don’t understand that he 
referred to what has been proved, but to remarks that have 
been made by defendant’s counsel in his argument to the 
jury.” 

Somewhat similar grounds for a new trial have often 
been presented to this and other appellate courts. It has 
generally been presented under the first or second heads of 
grounds for the granting of a new trial, as contained in 
section 314 of the Code, which are: 

1, Irregularity in the proceedings of the court, jury, 
referee, or prevailing party, or any order of the court or 
referee, or-abuse of discretion, by which the party was 
prevented from having a fair trial. 
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2. Misconduct of the jury or prevailing party. 

The assignment in this case is somewhat broader, and 
may be considered as embracing both of said heads as well 
as the alleged error on the part of the court in refusing to 
strike out the remarks, and instruct the counsel not to 
repeat the statements or to give the substance of it. I 
remember but one case in this court where a judgment has 
been reversed in whole or in part for a cause of this char- 
acter. I refer to the case of the Cleveland Paper Co. v. 
Banks, 15 Neb., 20, cited by counsel for plaintiff in error, 
In the opinion the court says: 

“The rights of parties are to be determined from the 
evidence, and an attorney in arguing the case to a jury 
must confine the discussion of facts to those proved. If he 
can be permitted to make assertions of facts, or insinua- 
tions of the existence of facts, not supported by the proof, 
there is danger that the jury will lose sight of the issue or 
be influenced by misstatements to the prejudice of the other 
party. Where such statemeucs are improperly made prima 
facie they are prejudicial, and may be sufficient to cause 
the reversal of the case. * * * In our opinion, there- 
fore, the statement was so far prejudicial as to demand a 
new trial. The verdict is also against the clear weight of 
evidence. A clear preponderance of the evidence tends to 
show that the defendant did agree to pay for the paper, 
notwithstanding his deliberate denial of the same.” 

The same point arises in the case of Festner v. O. & S. 
W. Rk. Co., 17 Neb.,-280. In that case the court in the 
syllabus says: “An attorney will not be permitted in the 
argument of a case to the jury to make assertions or insin- 
uations of the existence of facts not in evidence. If le do 
so the verdict may be set aside; but to authorize the set- 
ting aside of the verdict the statements must have been of 
such character as may reasonably be supposed to have in- , 
fluenced the jury.” - 

In the case at bar, while I am far from approving either 
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the language of the counsel or the view taken of it by the 
trial court, I do not think that, testing it by the rule stated 
in the syllabus above cited, it presents sufficient cause for 
the reversal of the judgment and granting a new trial. 
The statement of connsel was not of any fact arising in 
the case; was not the statement of any evidence on either 
side, or of any principle of law claimed to be applicable 
thereto. It appears upon its face, as well as from the 
remarks of the court in denying the application of counsel 
for plaintiff in error, that the language was a part of an 
altercation or debate between counsel upon matters having 
little or no application to the business then in hand. It 
may fairly be presumed that counsel for the plaintiff in 
error went somewhat out of the way in the laudation of the 
family of his client, and while that cannot be claimed as a 
sufficient exeuse for his opposing counsel replying in Jan- 
guage probably still farther out of the way in deprecating 
them, from the language of the court, who is known to be 
a carefnl and a just man, it cannot be conceived that these 
remarks of counsel were entirely without provocation. 
Nor can it be conceived that the language of connsel on 
either side, either in praise on the one hand or of the cen- 
sure upon the other, of persous not parties to the suit, could 
have had any great controlling weight with the jury. This 
point is therefore overruled. 

No sixth point is cited in the petition in error. The sey- 
enth assignment of error arises upon the giving by the 
court of paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, and 11 of 
instructions to the jury as given by the court upon its own 
motion, These instructions are as follows: 

1. The defendant is sued on the accusation of the plaint- 
iff, Jennie Vida Melendy, who charges him with being 
the father of her illegitimate child. 

2. To this accusation the defendant has entered the plea 
of not guilty. 

3. The burden is upon the plaintiff to prove by a pre- 
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ponderance of the evidence that the plaintiff was, on or 
about the 22d day of January, 1887, delivered of a bastard 
child, as alleged, which is still alive, and that the defend- 
ant is the father of the same, before you should find for 
the plaintiff. 

4. If you believe from the evidence that the defendant 
had sexual intercourse with the plaintiff, an unmarried 
woman, on the 2d day of May, 1886, as claimed by the 
plaintiff, and that as a result of such intercourse the said 
plaintiff became pregnant with a child which was after- 
wards born a bastard on or about the 22d of January, 
1887, which child is still alive, then your verdict should be 
in favor of the plaintiff. 

5. The defendant has interposed as a defense what is 
known in law as an alibi; that is, that the defendant was 
at another place at the time the sexual intercourse is alleged 
to have taken place between the plaintiff and defendant, 
so that the defendant could not have been guilty of the 
said acts of intercourse as charged. It is incumbent upon 
the defendant to establish this defense by a preponderance 
of the evidence, that is, by the greater weight of evidence, 
before he is entitled to an acquittal on this ground. 

6. And as bearing upon this defense, you should care- 
fully consider all the evidence before you touching upon the 
question, and if you believe from such evidence that the 
defendant was at another place than that where the inter- 
course is alleged to have taken place at the time of such 
alleged intercourse, so that he could not have been guilty 
of the same, then you should acquit the defendant of such 
charge. 

7. You are instructed that you are to judge of the cred- 
ibility of witnesses that have been examined before you, 
and where witnesses have testified directly the opposite to 
each other, you should determine from the appearance of 
such witnesses while on the stand, their manner of testify- 
ing, their apparent candor and fairness, their interest in 
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the result of the litigation, and from all the other surround- 
ing circumstances appearing on the trial which of the wit- 
nesses are the most worthy of credit, and to give credit 
accordingly. 

8. And the conclusion you arrive at, the verdict in the 
case, must be rendered, not from the contentions of the coun- 
sel in the case, but from the evidence alone. If you find 


for the defendant your verdict will be that of not guilty. 
10. * * * * * * 


11. * * * * * * 


Numbers 8 and 9 of the instructions given by the court 
on its own motion, or a conglomeration of the two, are 
copied from the record. Doubtless through a blunder 
of the person making the record from the originals, it is 
rendered unintelligible. 

The argument of counsel in the brief is confined to two 
of the above paragraphs of instruction—the fifth and sixth, 
Counsel in the brief says: “That in the fifth paragraph 
of the court’s charge to the jury, the jury was told that 
‘the defendant had interposed what is known as an alibi, 
and that it is incumbent upon the defendant to establish 
this defense by a preponderance of the evidence,’ and that 
this instruction is erroneous in the part last quoted; that 
the burden of proof may shift from the plaintiff to the 
defendant on the defense of an alibi, in the sense that some 
evidence should be introduced by the defendant tending to 
establish the defense, but still upon the whole case, the 
burden of proof continues with the plaintiff to overcome 
the alibi and all other defenses and establish her case. If 
she fails to do so, the defendant should be acquitted.” 
That which counsel contends for as what the court should 
have told the jury, or as the law applicable to this point, 
I conceive was what the court intended to do in this charge, 
and I think succeeded in doing to a reasonable degree of 
certainty. This charge does not tell the jury that the de- 
fendant, having interposed an alibi as a defense, was re- 

57 
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stricted to that defense aud required to prove it by a pre- 
ponderance of the evidence, but that in order to make that 
defense effective and be entitled to an acquittal on that 
ground, he must prove it by a preponderance of evidence. 
In other words, that if the defendant, notwithstanding all 
the direct evidence against him, is to be acquitted on the 
ground that he was not at the Melendy residence on the 
night of the 2d day of May, but was at his father’s house 
during the whole of that evening and night, then that fact 
must be proven by a preponderance of evidence; in other 
words, by the evidence in the case; in the case of Alt- 
schuler v. Algaza, 16 Neb., 631, the court in the syllabus 
says: “The proceeding under the bastardy act is essentially 
a civil one, and a preponderance of the evidence is suffi- 
cient.” 

There is necessarily a difference in the application of the 
defense of alibi in a civil case, to that in which it is usu- 
ally made in criminal cases. This arises out of a differ- 
ence in the nature of the cases themselves. In a civil 
case, the party holding the affirmative is only bound to 
prove his case or cause of action by a preponderance of the 
evidence, while in a criminal case, the state must prove its 
case and every material allegation thereof to a degree of 
certainty which excludes a reasonable doubt. Therefore, 
even if it be conceded that the instructions complained of 
would have been erroneous in a criminal case, it does not 
necessarily follow that they were erroneous here. The case 
of Ackerson v. The People, 16 N. E. Rep., 847, was a 
prosecution for rape in the criminal court of Cook county, 
Illinois. Ackerson being convicted, took error to the su- 
preme court of that state. The judgment was affirmed. .. 
The court in the syllabus says: 

“Where an alibe is set up as a defense, it is not preju- 
dicial error to charge that when the people make out such 
a case as would sustain a verdict of guilty, and the defend- 
ant offers evidence, the burden is on him to make out that 
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defense; and as to an alibi and all other like defenses, that 
tend merely to cast a reasonable doubt on the case made by 
the people, when the proof is in, then the primary ques- 
tion is (the whole evidence on both sides being considered), 
whether the defendant is guilty beyond a reasonable doubt ; 
the law being that when the jury have considered all the 
evidence, as well that touching the alibi as the criminating 
evidence introduced by the prosecution; then if they have 
any reasonable doubt of the guilt of the accused they 
should acquit, otherwise not.” 

The case of The People v. Lee Sare Bo, 14 Pacific Re- 
porter [Cal.], 310, was a prosecution for murder in the first 
degree in the criminal court of San Francisco. Thi de- 
fendant was convicted and took error to the supreme court 
of California. ‘The court in the syllabus says: 

“The defendant, in a prosecution for murder, attempted 
to set up an alibi. Held, That such a defense, as in the 
case of every defense resting on extrinsic facts not arising 
out of the res geste, must be proved by a preponderance of 
evidence.” 

The case of The State v. Maher, 37 N. W. Rep. [Ta.], 2, 
was a conviction for grand larceny in the district court of 
Polk county, Iowa. Upon error to the supreme court of 
that state the judgment was affirmed. I quote from the 
syllabus: 

“ The court in one instruction directed the jury in sub- 
stance that the alibi relied upon as a defense must be estab- 
lished by a preponderance of evidence, and in another told 
them in effect that if upon the whole evidence, including 
that tending to establish the alibi, they entertained a rea- 
sonable doubt, they should acquit. Held, That these in- 
structions were not contradictory, and the jury were 
required to find the a/bi upon the preponderance of evidence, 
but if the evidence upon the defense, considered alone 
or in connection with all the other evidence, left a reasona- 
ble doubt in their minds, they could not convict.” 
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The case of The State v. Johnson, 34 N. W. Rep. [Ta.], 
177, is also a case from the supreme court of Iowa. The 
conviction was for murder in the first degree and was af- 
firmed. The question of alibi arose somewhat indirectly. 
I quote from the syllabus: 

“The accused testified that he was at his own home at 
the time of the murder. The court directed the jury to 
acquit if they found the alibi supported by a ‘ fair’ prepon- 
derance of the evidence. Held, That the use of the quali- 
fying epithet ‘ fair,’ was not error.” 

The case of State v. Rivers, 27 N. W. Rep., 781, and State 
v. Fry, 25 Id., 868, both Lowa cases, are to the same effect. 

Taking the fifth and sixth instructions of the court in 
the case at bar together, and testing them by the logic of 
the cases above cited, even although they are criminal cases, 
T think no error can be found in the charge. This assign- 
ment must also, therefore, be overruled. 

The plaintiff in error asked the court to charge the jury 
as follows: “2. The presumption of the law is that the 
defendant is innocent of the charge made against him, and 
this presumption must be overcome by the plaintiff by a 
preponderance of the evidence, or the defendant must be 
acquitted,” which was refused. The substance of this in- 
struction had already been given by the court in its third 
charge upon its own motion, as above quoted. It is there 
expressly charged that “ the burden is upon the plaintiff to 
prove by a preponderance of the evidence that the plaintiff 
was, on or about the 22d day of January, 1887, delivered 
‘of a bastard child as alleged, which is stil] alive, and that 
the defendant is the father of the same, before they could 
find for the plaintiff.” If the instruction offered and 
refused contains any other element Iam unable to see it. 

Plaintiff also asked the court to give his fifth instruction, 
as follows: ‘‘ The defense of alibi, that is, that the defend- 
ant was not present at the time and place it is claimed the 
sexual intercourse was had, may be made, and, when shown, 
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it isa complete defense,” which was refused. The substance 
of this instruction, and all of it, is contained in the sixth 
instruction given by the court on its own motion. 

The eighth assignment of error, as presented in the brief 
of counsel, is, “that the verdict in the case is contrary to 
the weight of the evidence, and for that reason should be 
set aside.” JI deem it unnecessary to recapitulate the evi- 
dence further than to say that it is true that, while the 
plaintiff testified to the act of intercourse between herself 
and the defendant at the time and place stated, the defend- 
ant testified that he never had sexual intercourse with the 
plaintiff at any time, and again, that he did not have such 
intercourse on the 2d day of May, 1886. ‘This presents 
a case of contradictory testimony, All of the other testi- 
mony on the one side or the other is no more than corrob- 
orating; that of the witnesses on the part of the plaintiff 
corroborated her in so far as the presence of the defendant, 
at the time and place of the alleged intercourse is con- 
cerned, and that of the witnesses for the defendant tending 
to show that he was at another place at that time, and hence 
that the alleged intercourse could not have taken place at 
that time and place. This testimony, taken altogether, pre- 
sents a.case peculiarly for the consideration and decision 
of a jury. The jury were, as I have before stated, in my 
opinion, fairly instructed of the law applicable to the case, 
and their finding is not only supported by the testimony, 
but in my opinion is a reasonable one, and one which can- 
not be disturbed according to the rules of law and pratice 
in similar cases. The judgment is therefore 


AFFIRMED, 


THE other judges concur. 
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STATE, EX REL. JOSEPH HApPPNER, V. County OF FILL- 
MORE ET AL. 


[FILED SEPTEMBER 22, 1891.] 


Mandamus: EnroRcING INJUNCTION AGAINST COUNTY: 
DircHes. The relator brought an action in the district court of 
F. county against the said county and the individuals constitut- 
ing the county board thereof, alleging in his petition, that the 
said county had unlawfully dug a ditch by means of which the 
water which falls upon about one thousand acres of land, and 
formerly found its way into a large number of sags, swamps, 
and low places thereou, was discharged upon the lands, farm, 
and homestead of the relator, which were ona lower level, etc., 
with prayer for an injunction, and for general relief. The dis- 
trict court made and entered a decree perpetually enjoining the 
respondents from discharging apy of the water which accumu- 
lated in the sags and swamps on the Jands described in the said 
petition, by means of ditches or otherwise, excepting the natural 
overflow only onto a certain parcel of land, describing it, belong- 
ing to the said relator, with judgment for the relator for costs. 
After some delay the relator applied to this court for a peremp- 
tory writ of mandamus to enforce tbe duty imposed upon the 
said county, and county board, by the said decree of the district 
court. Held, That it not appearing that such duty could not be 
enforced by the district court in the due course of law, a man- 
damus for that purpose would be denied in this court, 


ORIGINAL application for mandamus. 
Billings & Billings, for relator. 

W. C. Sloan, contra, 

Coss, Cu. J. 


This is an original application to this court by Joseph 
Happner for a mandamus against the county of Fillmore 
and William J. Hildreth and others constituting the board 
of supervisors of said county. The petition of the relator 
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sets forth that he is a resident freeholder, taxpayer, and 
voter of Fillmore county, and the owner of certain lands 
in said county in said petition described, and that said 
property is his home and homestead. 

Second—That during the year 1883 and up to and in- 
cluding the year 1885, the county of Fillmore unlawfully 
caused to be dug about one mile of ditch, by means of 
which the water which formerly fell onto about 1,000 
acres of land, and found its way by surface descent into a 
large number of sags, swamps, and low places thereon, 
was drained and discharged onto the said land of petitioner, 
which is on a slightly lower level. 

Third —That on the 15th day of August, 1888, petitioner 
commenced an action in the district court of Fillmore 
county, the object and prayer of which was to restrain said 
respondent county from further unlawfully discharging 
the water aforesaid, by means of said ditches or otherwise, 
onto the lands of petitioner. That issue was duly joined 
therein and the case was finally tried and determined by 
the said court on the first day of August, 1889, and the 
following judgment and decree was entered by the said 
court and was by the said court duly rendered. 

Then follows a copy of decree rendered in the district ° 
court of Fillmore county on the first day of August, 1889, 
wherein it is recited that on consideration, the said court 
finds : 

First—That said defendant now is and has been the 
owner, and enjoying the peaceful possession, of the north- 
east quarter of section 4, township 6 north, of range 3 
west, of the 6th principal meridian in Fillmore county ever 
since the year 1880, which is the home and homestead of 
said plaintiff and family, of the value of $5,000. 

Second—That said land now is, and during said time has 
been, all except twenty acres, plowed, farmed, and culti- 
vated by said plaintiff, and said twenty acres is wild grass 
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Jand, fenced and used as pasture and is good land to break 
and cultivate crops on. 

Third—That there is situated on the south half of sec- 
tion 4, the north half of section 9, the northeast quarter 
of section 8, and the southeast quarter of section 5, a large 
number of sags and swamps wherein accumulates surface 
water, and that they have no natural outlet, and all of said 
lands are on a higher level than said lands of plaintiff. 

Fourth—That in August, 1883, and thereafter during 
the years 1884 and 1885, the said defendants, without any 
lawfel authority, and in violation of the rights of said 
plaintiff, commenced and completed about one mile of ditch, 
completely draining all of said sags and swamps and dis- 
charging waters which formerly accumulated thereon by 
means of said ditches upon the lands of said plaintiff, over- 
flowing in the wet season of the year a strip of land across 
said plaintiff’s farm in a zigzag course of 3,470 feet, over- 
flowing in the wet season from one to two rods wide, the 
whole of said distance, and the water running there is cut- 
ting or digging in the bottom of said draw to the injury of 
plaintiff, and said injury will continue forever and is and 
will continue to be great and irreparable. 

Fifth—That the proceedings had by the county cominis- 
sioners were not as by law provided and are void. It 
is therefore considered by the court that the defendant be 
and is hereby perpetually enjoined from discharging any 
of the water which accumulates in the sags and swamps on 
the following lands, namely: (describing the said lands), 
by means of ditches or otherwise, in any manner except by 
the natural overflow only, onto the northeast quarter of 
section 4, township 6, range 3 west, in Fillmore county, 
belonging to said Joseph Happner, plaintiff herein, and 
that the plaintiff recover from the defendant Be costs in 
this case taxed at $ 

Fourth—That this actin was not commenced sooner 
for the reason that defendants promised to obey the order 
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of court, and several of the members of said board promised 
to petitioner that they would fill the said ditch or dig an- 
other ditch in another direction to drain saidswamps. And 
thereafter negotiations were begun looking toward an ar- 
rangement by whicli your petitioner would receive the water 
aforesaid, it being desirable to drain the said land, for if the 
said ditches be filled up, the swamp which had been in a 
measure redeemed would again be rendered nearly worthless. 
And the defendant county caused a survey to be made and 
found another way by which the said water could be carried 
away and no longer discharged onto the lands of your pe- 
tioner, but that petitioner now believes that said defendants 
had and have no intention of doing anything, and unless 
he obtains relief from this honorable court he has no rem- 
edy whereby he may protect his property. 

Fifth—That petitioner caused a notice to be served on 
all of said defendants (a copy of which notice is set out in 
the petition), whereby he demanded that said defendants 
proceed in some of the ways in their power to obey the 
order of the said district court, but they wholly failed, neg- 
lected and refused, and still refuse to obey the same. 

Sixth—That since the time of rendering the aforesaid 
decree there has been heavy rains on many different occa- 
sions, and the waters which collected on the swamp lands 
aforesaid were all discharged by the ditches unlawfully 
dug so as aforesaid by the defendant county, onto the lands 
of the petitioner, causing him great damage and incon- 
venience in the loss of fences, crops, etc., and extra trouble 
in getting around on his said farm. 

Seventh—That petitioner has caused to be served on 
W. C. Sloan, county attorney of Fillmore county, a true 
copy of this petition and a notice, which notice is set forth 
as an exhibit; with prayer that writs of mandamus issue 
against the said defendants and that they be commanded to 
obey the said order of the district court and prevent the 
further discharge of water onto the lands of petitioner 
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by means of said ditches or otherwise, and for general 
relief, 

The answer filed by W. C. Sloan for the county of Fill- 
more admits the first, second, and third paragraphs of the 
petition to be true. That soon after the entering of the 
decree set forth in the petition, negotiations were com- 
menced looking to the drainage of said lands in another 
direction, and surveys were made for that purpose, but 
after extended surveys were made it was determined by the 
county surveyor that said lands could not be drained in 
any other direction or place than across the lands of plaint- 
iff without great expense, far in excess of what the board 
of supervisors could be warranted in expending for such 
purposes. That negotiations were then commenced with 
the plaintiff, looking to the purchase of the right to dis- 
charge the said waters from said ditch across the lands of 
plaintiff, and that said negotiations were still pending on 
the — day of , 1890, when the plaintiff served no- 
tice upon the board of commissioners of Fillmore county, 
notifying them that they must fill up thesaid ditch. That 
at the time of the receiving of said notice, the board of 
supervisors were sitting as a board of equ<:ization, and had 
no authority to act in any other capacity as a board, and 
that since said notice was received there has been no regular 
meeting of the board, but that their next regular meet- 
ing would be on the 15th day of July, 1890, at which 
time the necessary order would be made to comply with 
the said order and decree as rendered by the said district 
court; that the delay in making the necessary order to 
comply with said order and decree was caused by the hon- 
est efforts of the said board of supervisors of said county, 
to either compromise said matter, or find another outlet for 
the said water, and for no other purpose. The defendants 
further submit that this court has not jurisdiction to enforce 
the order of an inferior court, no application having been 
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first made to the court having original cognizance of the case 
and which made the original order. 

At the September term, 1890, the county attorney pre- 
sented a supplemental answer which he asked leave to file 
in the case. This answer alleged that since the last con- 
tinuance of this case the said board of supervisors have 
complied with the order of the said district court in said 
case, and that said ditch has been filled so that nothing but 
the natural overflow can reach the land of the plaintiff in 
this suit; and defendants further say that the said ditch was 
filled as soon as practicable after the negotiation set forth 
in the answer heretofore filed had failed. Motion to file 
said supplementary answer was duly submitted to the court, 
but it does not appear that the same has ever been acted 
upon. The case was fully submitted on the same day. 
No evidence was offered on either side. 

In the view that I take of the case, it is not important 
whether the said supplementary answer be considered be- 
fore the court or not. ‘The relator files a brief in the case, 
but the only citations of authorities or arguments which he 
makes is to the point that this court has original jurisdic- 
tion in cases of mandamus, and that the decree of the dis- 
trict court imposes a duty upon the county board; and the 
general proposition that mandamus will lie to enforce the 
performance of an official duty resting upon a public of- 
ficer or board. But it does not suggest that the district 
court of Fillmore county is unable to enforce its orders or 
decrees, and it is of the very essence of the remedy by 
mandamus that it lies only in cases where the relator is 
without an adequate remedy in the due course of law. It: 
appears in this case that the relator applied to the district 
court, which was the proper tribunal to adjust his wrong ; 
that he proceeded to final decree, but it does not appear 
that he has ever applied to that court to enforce that de- 
cree. Until such application is made, and it is made to 
appear that that court is unable to enforce its decrees, and 
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thereby afford him the relief which he seeks, it is not 
deemed advisable for this court to take up the case on its 
merits. The application for a peremptory mandamus is 
therefore 

DENIED. 


THE other judges concur. 
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the time of the alleged intercourse. Strickler v. Grass...... 814 


Where two murders are committed at the same time, the 
indications being that they are by the same person, evi- 
dence as to the circumstauces of one are admissible in a 
trial for the other. Neal v. State......cccccccccoes cesses eveeeeseL 41-3 
The journal of a school district clerk, though not received 
from a predecessor, is sufficiently authenticated if iden- 
tified by a former clerk, and may be accepted as evidence 
of regular notice of a district meeting. Jfaher v. State.... 369 


b. Parol. 


Where the payee of a note indorses it as collateral to se- 
cure a note with a mortgage given by himself, and the 
original maker purchases both notes and mortgage, he may, 
in an action against the payee to foreclose, show that the 
original note was without consideration. Smith v. Kin- 


Where a contract to exchange real estate describes the 
property as sitnate in an addition, the name of which is 
also applied to another in the same city, parol evidence is 
adinissible to show which is meant. Ballou v. Sherwood...685-6 
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18. 


19. 
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ce. Weight. 


In bastardy proceedings a preponderance of evidence is 
sufficient to convict. Strickler v. Grass. ......000. «++ -815-16 
Daly v. Melendy..csccccveccecveseescsaees igsdedesdunessosasouliseces ses 866 


Where a city charter requires that notice be served within 
twenty days of injuries from obstructions in street, be- 
fore injured party can recover, the fact that counsel for 
such party testifies that he copied a portion of the notice 
which he served, from a petition not filed until after the 
twenty days, does not indicate that the notice itself was 
served too late. Omaha v. Ayer... .ccccscscsssnssccreveessceses O9—GE 


Examination. See BasTaRDY, 1,2. 


Exceptions, See BILLs or ExcrPrTIons, 


Exemptions. See HomEsrraps. 


1. 


2. 


Evidence found to show claimant entitled to. Johnson ov. 
NOs cciesesecessieveccseses Sanden tassieses Sdiesscasbabsadescenzsedewscs sce 14 
Wife of disabled husband is the head of the family, and 
is entitled to exemption, and mandamus lies to compel a 
constable to appraise her property. State v. Houck......... 525 
The sixty days’ wages mentioned in sec. 531a of the Code 
are absolutely exempt. Lehnoffv. Fisher......ccscesee cooveees 110 
And a commercial traveler is entitled to such exemption. 
Deering v. RUffner...errcseccceccscecseceee sosevece seseccreereeseenescey BOL 
Semble, Where two parties are mutually indebted, and one 
of them is exempt, the other cannot set off the debts dne 
to as against those due from him. Jd..........0.0000+000.845, 851 


. The debts for necessaries, from the payment of which 


property of more than $500 value is declared not exempt 
by sec. 531 of the Code, do not include debts incurred by 
the head of a family for supplies for conducting a board- 
ing house. Lehnoff' v. Fisher..ccveccsrcrcssssecsesccrevcassecsece LIL 


Family. See HEAD or FAMILY. 


Fees. 


See ATTORNEYS. 


Fences. See INJUNCTIONS. ONUS PROBANDI. 


Final Order. 
Order overruling motion to vacate a temporary injunction 


granted at the commencement of the actionis not. Clark 
v. Fitch .....+. seresovee seavseoeses strecesccvenccccecsoscesccecessereres Ole 


Findings. See REVIEW, 5. 


Fire Insurance. See INSURANCE 


INDEX. 889 


Foreclosure. See CHATTEL MorTGAGES, 2-4. Tax LIENS. 
Proceedings not subject to collateral attack after confirma- 
tion. Taylor v. Coots.....scerccocceseseee eeeee siescevecaces 20230-1, 39 
Foreign Judgments. See EvIDENCE, 11. JUDGMENTS, 3. 
Forfeiture. See SrxciFic PERFORMANCE, 5. UsuRy, 3. 
Fraudulent Conveyances. See ATTACHMENT. 
1. Davis v. Geichell...... sabecesaeeoeiccsrcoesses agusbanesasneseesieeneees «- 792 
2. Evidence found not to establish. Kemp v. Small........00 332 
Bartlett v. Cheesebrough....csscececccccsecresccesssceccssccessssecessce GAR 
Garnishment. 
1, Discharge of garnishee held proper. Lehnoff v. Fisher, 110-11 
2. Neither judgment debtor nor his assignee are necessary 
parties in. Cornish v. Rusgell ........cccscccssseccesccessseressers 402 
3, Where evidence shows that garnishees, who are attorneys 
of debtor, have money of latter credited to their bank 
account, tbough assigned to avoid garnishment, and 
though they deny that they owe the debtor, judgment 
should be rendered against them.  Id.....ssesccsscsssessereeeee SOT 
General Denial. See PLEADING, 8 : 
Government Land. See TaxarIon, 2 
Head of Family. , 
Wife of disabled husband is. State v. Houck.......scccecesessoee 525 


Highways. See BuRDEN oF PRoor. 
1. User, such as will establish, must be with knowledge of 
the owner and for the statutory period, except in case of 
wild land. Shaffer v. Stull.......c.cecssecccscovecesssesssssesseecee 98 
2. Where the county board appropriates a private bridge and 
locates a road over it upon petition duly signed, the 
county is liable to the owner for compensation. Blaine 


County v. Brewster ....scecerescsccceccocacasseccseescenecesecas eventos +» 264 
Homesteads. 
1. Subject to mechanic’s lien. Phelps & Bigelow Windmill 
Co. UV. SHAY... .cescceeseeeees wetsceddee ebessisees sed sesitesdoelssvadestves 23 


2. One who purchases after abandonment of homestead, 
waiving damages by reason of incumbrance upon the 
same, is not entitled to an injunction against a sale of the 
land under attachment. Warren v. Petergon.....cccosessseces T2V 

Husband and Wife. 

1, Wife may testify against her husband in prosecution for 
incest. Owens v. Staie........ secseesteson a esecsccssecccsssccecsrsenee 174 

2. Contracts between, involving separate estate; bona fides, 
Hill v. Fouse........ bceserevetebveveesseds seesessecccsesonseecens wee seven 637 
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Identity of Issues. See APPEAL, 1. 
Impeachment. See WITNESSES, 3, 4. 
Incest. 
1, Evidence reviewed, and held, insufficient to sustain convic- 
tion of. Owens v, Slate... .cccesccees sarees ith vaveee 72-4 
2. Wife may testify against her husband in prosecution for. 


Indorsement. See NEGOTIABLE INSTRUMENTS, 3, 4. 


Infancy. See Bastarpy, 7, 8. 
1. Will not arrest the statute of limitations where it has once 
commenced torun. Ballow v. Sherwood ......ccccceee Saeaeeees 694-5 
2. Disaffirmance, eighteen months after attaining majority, 
by one who had signed a note as surety, held, to be within 
a reasonable time. Johnson v, Stories....csssceseseee geaesidcaes 612 


Information. See Liquors, 3. 


Injunctions. See Bonps, 3, 4. FINAL ORDER. HoME- 
STEADS, 2. MANDAMUS, 5. 

Repeated and threatened destruction of a fence entitle the 

owner to an injunction against the aggressor. Shaffer v. 


Injuries. See MAsTER AND SERVANT. MUNICIPAL CoRPo- 
RATIONS, 1-4, 10. NEGLIGENCE. 


Insanity. 
1. Instructions as to criminal’ liability of insane discussed. 
Thurman v, State....cccccaccnscsasseseeccece sitssoests qoseeeeave deters 226-9 


Instructions. See REVIEW. 
1. Must correctly state the law and be applicable to the tes- 


timony. Tucker v. Cannon. ...cccccseseses dodtedesnsun See aretiege? 444 
Hitchcock v. Shager... -. 477 
Clark v, State ...... Foseadvvaredesasvercoussssden seteaivs seb sedesaetscnes 249 


2. Not error to refuse an instruction, thongh proper, the 
substance of which has already been given. Omaha v. 
AYCT i irecccnecccenrececrsecsoeceesens seston vedsardsdaecsace ceed 385-6, 388-9 
Lucker v. CANNON. .cccsecesesecnceessveces eaviaacosescsoktaas essence . 444 

3. Mere omission of word “ given,’’ on margin, not reversi- 
ble error, and must be excepted to in order to be available. 
Omaha & F. L. & 7. Co. v. HAnsen.e....cccssccssscccsescenesessee 453 

4. Calling attention in two different instructions to the al- 
lowance which must be made in considering the testimony 
of an accused because of his interest, held, reversible error. 
ClATK 0, SUALC.ccseceerccresscen sonsevscecreccecesceetessessessesssesseess 200 

5. The omission of an essential element in the case from an 
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instruction which purports to state the entire issues is re- 
versible error though the instructions are otherwise cor- 
rect. Boeck v. Plattsmouth .......ccccccsecccesccseccsscecesescsesees 301 


Insurance. 


1. 


> 


x 


Policy covering both realty and personalty is not avoided 
as to the latter by an incumbrance, in breach of condition, 
on the former. German Ins. Co. v. Fairbank.....ccccccsceesenes - 153 


. And incumbrance of one class of personalty will not pre- 


clude recovery for other classes not incumbered. d.....754-5 


. Where the policy requires proofs to be made within thirty 


days and action to be commenced within six months after 
loss, but provides that company will pay ninety days after 
notice and proof, the limitation does not begin torun until 
the end of the ninety days, Id........ceccsseeececesenee eens . 755-6 
Failure of plaintiffs to show proofs of loss or waiver 
thereof, held, reversible error. I[d......cessereres ta teeecnseeeceens TOU 


. Clause providing that policy should be void during time 


premium note should remain unpaid after maturity, en- 
forced. Phenix Ins. Co. v. Batchelder ........ seecesseneeereeee ABA 


. Waiver of conditions must be pleaded and proved to avail 


the insured. Jd........ wae sebe,aaades keene ssedeeduscscvepaceasetatea 404 
Denial of liability by insurer, on the ground that policy 
was not in force at time of loss, is a waiver of Proofs of 
LOSS): 2D divccseesscieascatercadmetssccecscesadiiesseates sescvestess eotenses 494 


. A contract for sale of the insured premises, providing for 


paymeut by iustallments, none of which have become due 
when the loss occurs, will not avoid a policy forbidding 
alienation or incumbrance. Grable v. German Ins. Co...649-53 


. A description of premises as situated in ‘‘ range 19,’’ when 


they are really in range 18, will not avoid a policy, though 
it provides that each statement sball be considered a war- 
rauty, and that if any false statements are made the pol- 
icy shall be void. Phenix Ins. Co. v. Gebhart......s.ceeeee - 144 


Interest. See ConFLicT oF Laws, 2. VoLUNTARY Pay- 


MENT. 


- Interstate Comity. See Conriicr or Laws. Jvpa- 


MENTS, 3. 


Interstate Commerce. See ConsTITUTIONAL Law, 4. 


Intervention. See EsTopPe., 3. 


Intoxicating Liquors. See Liquors. 


Joinder. See PARTIES. 


Judges. See BILLs or EXcEPTions, 3. 
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Judgments. 

1. Statutory formalities must be strictly complied with, and 
consent of defendant will not render a void judgment 
valid. Howell v. Gilt Edge Dffg. Co...... seveshé casavegscsesseess . 630 
Rendered against a corporation upon the confession of its 
general manager, who is without a warrant of attorney, 
are void. Id....... deseseecetenes apdescdduessbbansdseeesaveasecacscress . 630 
3. A foreign judgment against one who afterward becomes a 

citizen of Nebraska, cannot be revived without personal 

service on, or appearance by, defendant, in the state where 

it was rendered, so as to suspend the running of the stat- 

ute in this state. Hepler v. Davis...... sescececeeeesescen eeeee DOOD 
4, A default taken against a party who sets up a meritorious 

defense, but fails to answer because he has not been noti- 

fied of the filing of the copy of a contract which plaintiff 

has been required to attach to his petition, should be set 

aside. Taylor v. Trumbull ..... Udisrte dence ses veeeeseeeveceesesDOI-10 


» 


Judicial Notice. 
Will be taken by a court of its records. Ballou v. Sherwood... 686 


Judicial Sales. See CHATTEL MorraaGEs, 3-5. NEGOTIA- 
BLE INSTRUMENTS, 5. 
Should not be confirmed where judgments are shown to be 
void. “ Howell v. Gilt Edge Mfg. Co....... woseeadertasdavedesaasas’ 629 


Jurisdiction. See NATIONAL BANKS,1. ONus PROBANDI. 
1. Of state over military reservations, retained for fiscal 


and judicial purposes. Cherry County v. Thacher.......... 352-4 
2. Motion objecting to, must state specific grounds, Forbes 
V. LICHASiC ...cccrerecesseressescereesssssesees sasceeeseccreccsescsscesees V43 


Jury. See Review, 1. Virw. 

1. Peremptory challenges are not to be made until all jurors 
have been passed for cause, and are in the box. Ruther- 
ford v. State ......ccccecere ae enccennceossers sees eocnccscssctcercccscsesccs C14 

2, One who states on his voir dire that he has formed an 
opinion as to the case, based on rumor, is incompetent as 
a juror in a criminal prosecution, thongh he state that he 
can render an impartial verdict. Owens v. State............. 169 

3. Overruling challenge of incompetent juror, who is after- 
ward peremptorily challenged and excluded, is error with- 
out prejudice if the record fail to show that the full per- 
emptory challenge was exhausted. Nowotny v. Blair .....181-2 


Justice of the Peace. See Bastarpy, 1, 2. 
1. Cannot certify to evidence when case is tried to a jury. 
C., Bo & Q. BR. Co. 0, GOorackeaessccsseseccncccceeceecssteceseseene 93 


2. 
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In such case, bill of exceptions settled by justice includes 


ouly his rulings; cannot extend to questions involving 


the sufficiency of the evidence. Jd. 


Laches. See ASSIGNMENTS FOR CREDITORS, 2 


Landlord and Tenant. 
An instrument purporting to be a lease of a building, but not 


signed by the owner, vests no estate in parties signing it 
as lessees, aud they are liable for rent only for the time of 
their actual occupation. Nickolls v. Barnes....... seteede teense 220 


Larceny. 
In prosecution for larceny from the person, under Crim. 


Code, sec. 113a, specific value need not be proved. Flan- 
nagan v. State......... iisbventccasene’ss Niceveseseaen eaeesavewns secesseeee 114 


Leading Questions. 
Tests and illustration of. Daly v. Melen@y......sccecesssreceeee 860 


Lease. See LANDLORD AND TENANT. 


Lex Loci. See ConFrLicT or Laws. 


Liens. See MucHanics’ Liens, TAXATION, 4. 


Limitation of Actions. See ADVERSE POSSESSION. AS- 


1, 


2. 


SIGNMENTS FOR CREDITORS, 2. INSURANCE, 3. 
Where debt is barred, only an unqualified written ac- 


knowledgment will revive it. Nelson v. Becker........... 103-4 
Letters set out in opinion, held, not to constitute such ac- 
knowledgment.........seseceesese sdastebisvecwsevasevesaans soso 101-2, 104 


. Infancy will not arrest the statute where it began to run 


during the lifetime of an ancestor now deceased. Ballow 
D. SREvWOO ..cccecceccnecccceccececcnseessonsscssscsosecsons eteseseass 694-5 


. Where an agent has been appointed to collect money, 


without agreement as to time of remittance, statute be- 
gins to run against an action by the principal, from the 
date of the collection. Campbell v. Roe........cececeece 00000. d48-9 


. Mere silence or concealment on the part of the defendant 


in such action, without overt misrepresentation, will not 
suspend the statute. [d........cseccsesseesrscesessreosscee seseseons 349 


. Evidence found insufficient to show a revivor of the debt. 


TA. irceccersroevececssseee oo ssececeessacecceaens a oseseee tense eeeeneersens 349-50 


. Where a judgment, recovered in another state against one 


who soon afterwards removes to Nebraska, is revived in 
the state where it was rendered, without personal service 
on, or appearance by, defendant, such revivor does not sus- 
pend the running of the statute in Nebraska. Hepler v. 
DUIS so ccseaesceesesveterscasbascbasdeieincisdsaccenaspoteedsvierssersese, DDD 
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Liquors. 
1. Sale of, in Iowa, without compliance with its laws, and 
for transportation to Nebraska; price cannot be recovered 
in latter state. Tredway v. Biley....cccscccccsosevvees poeneuiess . 495 
2. A petition in the language of the statute (sec. 18, ch. 
50, Comp. Stats.) sufficiently states a cause of action 
against a liquor seller for injuries by an intoxicated cus- 
tomer. Nowotny v. Blair.......ceeee- socecevccereceseseev cesses lL fOr9 
3. Information charging both sale and gift of without li- 
cense, is bad for duplicity and should be quashed on mo- 


tion. Smith v. State........0cse0e tess dba casesevecseevecsecrsessessat 106 
4. Mere giving away of, without intention to evade the law, 
nota misdemeanor. Wendt v. State .........ccecceversecscsees 184-5 


5. Damages held not excessive,and evidence sufficient to sus- 
tain the verdict. Nowotny v. Bldir......ccscccescoscessseseeeee] BOL 


Lis Pendens. 
Is not evidence that title to property in dispute is unmer- 
chantable, Ballow v. Sherwood. ..ccrcarsecssessersessscessreseses O89 
Mandamus. See ExXEMPrions, 2. 
1. Held, properly granted at chambers. Wheeler v. State...... 476 
2. One who has a direct pecuniary interest in the result of 


the action is a competent relator. State v. Crete........ 568, 598 
3. Lies to compel a school treasurer to pay orders duly 
signed, if fandsareon hand. Afaher v. State .........ccss000 - 370 


4. Does not lie to compel a county board to expunge the rec- 

ord of its proceedings in raising an assessment, though it 
acted without jurisdiction. McGee v. State .......ccscseeee 153-5 

&. Does not lie originally in supreme court to compel a 

, county board to obey an injunction issued to it by district 

court; it must first appear that that latter court is un- 

willing or unable to enforce its decrees. State v. Fillmore 
CO, rceveeee nee sasececsoeees soaweeee seedsceense dsnedoassseseceeees seeseees 875-6 


Married Women. See HusBAND AND WIFE. 


Master and Servant. See NEGLIGENCE. 

In action against master for injuries received by servant in 
operating a straw-cutter, defense that it was no part of 
plaintiff ’s duties, held, to be established by the evidence. 
MeMahon v. O' Donnell.......ceseeee betes ew ssa eseissesacevesecoedereess 29) 

Measure of Damages. See MuNICIPAL CoRPORATIONS, 10. 


Mechanics’ Liens. See EsTopPEt, 3. PLEADING, 12, 15, 16, 
1. South Omaha Lumber Co. v. Central Investment Co...........++ 529 
2. Agreement to waive, not reduced to writing as the parties 
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intended, will not prevent lien from attaching. Jrish v. 
PULUGM ssoicde cen vicesecdsessecsoessssisseseseterescisaveoses vets vonweaeeees 26-7 
3. Account required by sec. 3, ch. 54, Comp. Stats., may be 
sworn to before notary in another state. Phelps &: Bigelow 
Windmill Co. 0. SRY w.ccccccsccscscecccece seeeccescsscescecenececes 22 
4. “Appurtenance,’’? mentioned by sec. 1, ch. 54, Comp. 
Stats., includes windmill, and builder thereof is entitled 
to lied.» Ldssc scticcseesseswee di cede senese tees ide veces seueececcevtuesess 22-3 
5. Homestead is subject to. TZd.......... debecevaddesdessseceseteseae> 20 
Meetings. See ScHooLs, 2, 3. 
Military Reservations. See TAXATION, 1. 
Misconduct. See Atrorneys, 1. TrRrIAt, 3. 


Mortgages. See CHATTEL MORTGAGES. FORECLOSURE. 
1. Deeds and bill of sale held to have been given as security, 


and hence to be mortgages. Kemp v. Small......ce.ccecescceee 331 
2. The apparent grantee of real estate under such deeds held 

liable for net rents and profits.  [d.........cceeseses see seeeeee «» 332 
3. Penalty for refusal to discharge when paid, stated. Dan- 

Gels V. DENGMOr Ee. .....scesecereesevercencccecersecersenes i sseeasndwsanees 40-42 
4. Meaning of ‘‘ assignee” of, not affected by form of assign- 

MENG. Td. .cessceccreerscceversecerseveres ad enenaeueesavesocdseeees eoeee4, 44 
5. Transfer of note carries, and transferee may be required 

to release,  Tdi.secceccsseceeeseeseees dexecesecees teeseseeeeseeseces 44-5 


Motions. See Preapine, 5, 7, 11, 13. 
Municipal Bonds. See Bonps, 3, 4. 


Municipal Corporations. See EvipENCE. ORDINANCES. 
TAXATION. 

1, Judgment of $1,200 against, for injuries from defective 
sidewalks, sustained. Edgar v. Dill. .......sccccesccesconceas . 718 

2. Verdict in action for injuries from unsafe sidewalks, held, 
sustained by the evidence. Lincoln v. Staley.........ccsscseee 68-9 

Where planks are missing from a sidewalk, the manner of 
removal is immaterial. [d........0.csscescoseeecoeeereesessooees 69, 70 

Action against for injuries from obstructions in street; in- 

structions and evidence reviewed; judgment in favor of 
plaintiff for $3,000 affirmed. Omaha v. Ayeriisescesccrsseree B75 

5. Territory annexed by, under sec. 99, ch. 14, Comp. 

Stats.,is not exempt from taxation for prior indebted- ~ 

ness, as if annexed under the provisions of sec. 95 of the 

same chapter. Cotischalk v. Becher....... oceeceeeeeeseseeeees--BO0—2 


6. Where county commissioners have incorporated a town 


» 


» 
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10. 
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and, without authority from the statute under which they 
acted, included unplatted lands, their action will not he 
set aside after the lapse of more than twenty years, and 
in a collateral action to recover back taxes paid on such 
lands. DMcClayv. Lincoln........... Saasni coeetecaguckeervoress -- 416-17 


. Council of city of second class cannot incur expense or 


contract therefor unless appropriation has been made or 
project sanctioned by a majority of the legal voters. Ifc- 
Elhinney v. Superior.c.cccccccccocsssrevcccetccssccescescssascesssese (46-8 


Executory contracts by such city in which a councilman 
is interested are voidable, and a taxpayer may restrain en- 
forcement, Id.........sccecesecesereenenecoaee dgsvebuaesbareusseedes 749-50 
Under subdiv. 15, sec. 69, ch. 14, Comp. Stats., a city of 
the second class may contract for the maintenance of a 
water supply, and a contract so made is not invalid be- 
cause the amount thereby agreed to be paid for such 
maintenance and for hydrant rentals exceeds the limit of 
seven mills on the dollar valuation; the contract is valid 
within the limit. Stale v. Crele .......ccsccceeccensesoes aa aaeass 598-9 
Are liable to the owner of a building for damages caused 
thereto hy the construction, though careful and skillful, 
of a sewer, and the measure of damages is the diminution 
in value of the property. Plattsmouth v. Boeck.........209-301 


Murder. See Criminal Law, 12. 
National Banks. See PLEADING, 7. 


1, 


2. 


State courts have jurisdiction in action for usury by. 
Schuyler Natl. Bank v. Bollong ........ Seises gunteses stivdedesecesee 71 
Owners of stock in, cannot deduct therefrom their bona fide 
indebtedness in listing such stock for taxation. Bressler 
V. Wayne Co.ersecrerserrs spteseassses wesadesssuasetactvesssssests cesevee B45 


Negligence. See CARRIERS. CONTRIBUTORY NEGLIGENCE. 


1. 


2. 


MUNICIPAL CORPORATIONS, 1~4. TELEGRAPH Com- 
PANIES. 
Liability for, arises only from omission of what one is 
under obligation to do; it does not exist for injuries which 
one is not bound to prevent. C.,B. dé Q. B. Co. v. Barnard, 314 
Evidence in action against railroad company for causing 
death of brakeman, examined, and found insufficient to 
establish, Jd....... eaves aan’ deieasesneuedes vasseess Ssisvewsieasaess - 306 


Negotiable Instruments. See ConFLicr oF Laws, 2. 


1. 


CORPORATIONS. EVIDENCE, 3, 4. INFANCY, 2. WaAR- 
BANTY. 

Verbal acceptance by drawee of a check is valid and bind- 

ing. Farmers & Mf. Bank v. Dunbier........ stssceveeesevcesseres 490 


2, 


3. 


New 
New 


New 
1. 
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Testimony conflicting as to whether such acceptance was 
given; verdict in the affirmative sustained. d........... 489-90 
Indorser ‘‘ without recourse’? warrants the genuineness 
of the signatures and the validity of the instrument. 
Palmer v. Courtney ....scccccercscoereeee evesceacebelsscaduislsvsasecocdeses 781 
Where the payee of a note indorses it as collateral to se- 
cure a note with a mortgage given by himself, and the 
maker of the original note purchases both notes and mort- 
gage, he may, in an action against the payee to foreclose, 
show that such original note was without consideration. 
Smith v. Kinney..cccccrcsccscecccscccecvevesvasccsssecesccese a veseceeee 164-5 
Where a note, executed for the use of the sheriff by a pur- 
chaser of property at foreclosure sale, is delivered to a 
third party to be held until a motion to set aside the sale 
shall be determined, and such motion is overruled, the 
payee can recover though the sale is set aside on a petition 
thereafter filed. Simms v. Bank........ oeeesceasovercovencssees 609-10 


Counties. See CouNnrTIEs, 2. 
Matter. See PLEADING, 5, 8, 15, 16. 


Trial. See TRIAL, 5. 
Provision requiring motion for, to be filed within three 
days, is mandatory. JDfeDonald v. McAllister.......00.... 518 


. Motion for, may be heard by a judge after he returns to 


his own district, having tried the cause in another district. 
State v. Gaslin ...ccscccccscccessceseceseee USapceeeesveetoeasceetinecese 294-5 


Notes and Bills. See NEGOTIABLE INSTRUMENTS. 
Notice. See BInLs oF EXCEPTIONS, 2. CHATTEL Mort- 


1. 


2. 


3. 


GAGES, 4,5. EVIDENCE, 17,19. PossEsston. Prac- 
TICE IN DISTRICT CouRT. 
Affidavit for publication; requisites held to have been 
complied with. Taylor v. Co0ts.....ccessssecersseee sevdseeessesese 38 
Publication one week longer than required does not im- 
pair validity of. Jd. 
Publication may be proved by any one having actual 
knowledge. Id...... oevavecee ose ree sevsarccaccoecons veeeeassveneseeees DOO 


Novation. See VARIANCE. 
Where a subscription paper, payable toa certain party, is as- 


Oath. 


signed by him to one of the subscribers, the latter may 
recover directly from another subscriber who is delin- 
quent. Hale v. Ripp.......sseeresvevcervecsesscecsescssevtceseecseces 263 


In perfecting mecbanic’s lien, may be made in another state. 


Phelps & Bigelow Windmill Co. v. Shay......c0.cesescccossees see 22 
59 
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Occupation. See Possession. 
Occupation Tax. See TaxaTION, 5, 6. 


Officers. See CounTIEs, 2. CounTy TREASURERS. 
The legislature may increase the compensation of an incum- 
bent of an office not created by the constitution. Douglas 
County v. Tamme. ...ccccccececersccesecceceers sgdadedissssecaccecetecses 274-5 


Official Bonds. See Bonps, 1, 2. 


Onus Probandi. See ConTRIBUTORY NEGLIGENCE. EVI- 
DENCE, 4. 
1. Upon officers exercising judicial functions limited by 
statute, to show that their acts, if questioned, were 
within the authority and jurisdiction granted. Howell v. 
Gilt Edge Mfg. Co.....sescesseeee siiesedest Leavasstacesasseeaasdevaces? 631 
2. One who destroys a fence on land not his own, and pleads 
as justification that the land isa public highway, must 
provesuch fact by a preponderance of theevidence. Shaffer 


V. SUUll crcececccovesecereeceeeees Sdandcnasecaciawessederssisoeesecoeeccess, OC 
Ordinances. See TaxaTION, 6. 
May be void in part and valid as to the remainder. Temple- 
lon V. TeKAMah, ....ceccevcrseccserseccccereccccsccrcceccscssssecesceeses O40 
Stale v. Crete...cccrccoccccccececcessscneccecsccsscsccssccseusesssvevecces OOU 
Orders. See FINAL ORDER. 


Over-payment. 
Tallman v, Millericccccccosccerscresccceeveccosseiecvesccecceseosceesssese DOD 
Parties. See MANDAMUS, 2. WITNESSES, 2, 
1. In garnishment neither judgment debtor nor assignee 
need be joined. Cornish v, Russell......ccccerscecevece oe scenssece 402 
2. Action on bond of county treasurer to recover taxes col- 
lected by him for the state, properly brought in name of 
county. Valley County v. Rodving0n.......cccecesees soe eeeeesen OOD 
3. In foreclosure of tax lien real owner must be made a 
party though his deed has not been recorded. Edmunson 
VO, AlELANAET...crececeees oeneccareesescccceseconciccoeccesecssssasisorses DOF 


Paving. See TAXATION, 9, 10. 


Payment. See VOLUNTARY PAYMENT. WARRANTY. 

A check of the amount of $160 aud an entry on the bank 
books showing payment of that amount are sufficient 
proof of such payment, though denied by the party 
charged, Tallman v. Miller.....cccccccossasseocersecveccessceses 060-1 


Penalties. See Usury, 3. 
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Personal Injuries. See MuNiciPpAL Corporations, 1-4, 


MASTER AND SERVANT. NEGLIGENCE. 


Petition. See ADMINISTRATION oF EsraTEs, 1, 2, PiEap- 


ING, 1,13. RerLevin, 1. 


Pleading. See ERROR PROCEEDINGS. JURISDICTION, 2 


1, 


Liquors, 2, 3. Quo WARRANTO. 
Petition in replevin held sufficient. Johnson v. Neal........ 14 


2. Corporatious may sue and be sued in corporate name at 


10. 


11. 


12. 


common law and under Code. Exchange Natl. Bank v. 


Waiver of conditions of insurance policy must be pleaded 
in order to avail the insured. Pheniz Ins. Co. v. Batch- 
CLUEE si cciencinavistscaes soncceiosssoctevactevee seen staderussves eacesascuacte 494 
Averment in a reply that the execution of an instrument 
referred to in answer was without consideration, in effect 
admits such execution. C., Rk. I. & P. R. Co.v. Witty...... 281 
Where defense of new matter is set up in the answer, and 
no reply is filed by plaintiff, a motion to dismiss should be 
sustained. Hamilton Loan & Trust Co. v. Gordon...........664-5 


. Action for breach of contract; petition held to state a 


cause of action, though some of its allegations were in- 
definite. Bryant v. Barton. .......sseceveccecseccnccoccccncsersecas - 615 
Motion to strike out certain words in the petition in an 
action against a national bank for usury, held, properly 
overruled. Schuyler Natl. Bank v. Bollong ......ccccceseccesecs 71 


. New matter as a defense must be specially pleaded in the 


answer; it cannot he introduced as evidence under a gen- 
eral denial. Prall v. Peters v..vsecssseseseeeee sedsctoauegauey 833-4 
An allegation that a mortgage was executed from A to B 
will not warrant the introduction of a mortgage from A 
and C to “B, administrator.” German Ins. Co.v. Fairbank... 755 
In an action for breach of contract of sale, it is error to 
permit defendant to amend answer by alleging that after 
making sales plaintiff alleged that prices were too high and 
made no effort to sell, such amendment raising a false 
issue, Marshall v. Goble ......... sevvescer nesses ereesceveserecces: 11-12 
Where a motion to require a copy of a contract to be at- 
tached to a petition is sustained, but the order is not com- 
plied with until after the time fixed by the court, defend- 
ant should be notified when the copy is filed. Taylor v. 
Trumbull ......4. desea escavasouss savereccesere svete voueseasbssserteuvnes 510 
Where a petition to foreclose a mechanic’s lien alleges that 
defendants are owners in fee, a general denial is not a suffi- 
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cient disclaimer of all interest in the property. South 
Omaha Lumber Co. v. Central Investment Co...... 2.0 debeess woes 541 
A petition alleging that there is due and unpaid from de- 
fendant to plaintiff a certain sum for laborer’s wages for 
certain years, states a cause of action, though subject to a 
motion to make more definite. Smallv. Poffenbarger...... 235-6 
14. Pleadings or affidavits containing scandalous matter or 
language disrespectful to the court may be eliminated from 
the files, though other and proper matter is blended there- 
With. Van Eiten v. Butle...cccccccssscerssccaccseensvesssses sere 201-8 
15. In an action to foreclose a mechanic’s lien, where defend- 
ant pleads payment and sets out checks in support 
thereof, an allegation in the reply is proper, that a por- 
tion of the amount so paid was for extra work on the 
building. Hibbard v. Talmage......mseccccececsrseseeseerserereees 148 
16. An allegation is also proper in such reply that delay in 
completing the building complained of by defendant was 
caused by him. Jd. 


13 


Pledges. See Stock. 


Police Power. 
Tredrpay 0. Riley ..crccsccorscserssscsvsscsnsssessesccssstossecscecssssesens O04 


Possession. 
Is notice to purchasers of rights of occupant. Pleasanis v. 
Blodgett ....scccoesecses Fiesotascetedeeseededeseseswecsshesessscctdvectesss, 420 


Practice. See BILLs oF EXCEPTIONS. JUDGMENTS, MAN- 
pamvs, 1-5. PLEADING. TRIAL. 


Practice in District Court. 
A rule requiring trial notice does not apply to cases for hear- 
ing on error. Lehnoffv. Fisher..........004 stesssereessseecesLO9—10 


Prescription. See MUNICIPAL CoRPORATIONS, 6. 


Principal and Agent. See LIMITATION oF ACTIONS, 4-6, 
REAL EsTaTE AGENTS. 

Contract of agency to sell typewriters; agent notified by 
third party to refrain from sale; action by agent against 
principal for expenses incurred in attempting to carry out 
the contract; principal held not liable. Earl v. Reid......49-50 


Privileged Communications, 
Negotiations with an attorney to employ him are. Nelson 
O.-BeCher ac casveciveicecsisesdtcesastecscdveacease shina suaSsedeieeseecses «. 103 


Promissory Notes. See NEGOTIABLE INSTRUMENTS. 
Public Funds. See Country TREASURERS. SCHOOLS, 4, 5. 


INDEX. 
Public Improvements. See MtNiciPpAL CORPORATIONS, 
9, 10. 
Publication. See CHATTEL MorRTGAGES, 3, 5. EVIDENCE, 
19. NOTICE. 


Quantum Meruit. See REAL EsTaTE AGENTS, 2. 


Quo Warranto. 
Demurrer to answer sustained, and writ of ouster granted, 
for failure of respondent to allege his appointment in the 
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statutory method. State v. Tillma....scccrccrasevesceees severe C90-1 


Railroads. See CARRIERS. NEGLIGENCE. 


Ratification. 

The acts of a building committee, irregularly appointed by 
school district, are ratified if the voters at the annual 
meeting discharge the committee, approving what it bas 
done and referring unfinished matters to the district 


board. Daher v. State........006 dasersinas se saeideecetecnesesestes 367-9 


Real Estate. See ApvERSE Possession. SPECIFIC PER- 
FORMANCE. 


Real Estate Agents. 

1. Action for commission; verdict for $112.50, as commission 
on sale for $3,500, found to be sustained by the evidence. 
Wasmer 0. Lean..cccccccssesersssecarensees ba eGshaseavederasscasaseoeess 

2. The fact that au agent of the vendor receives a commis- 
sion from the vendee, will not, in the absence of bad faith, 
relieve the former from liability for compensation. Camp- 
Bell V. Yager n.secsecccrsosancas ees deer assssseaeenceescodeeseaceuestsceses 


Record of Title. See ExyectMEnrt. 
Failure of real owner to record his deed will not obviate the 
the necessity of making him a party to the foreclosure of 
atax lien thereon. Edmunson v. Alexander......... Ssawesaae 7 


Records. See JuptcaLt Notice. 

Where a copy of an instruction is filed with a record in the 
supreme court, with a certificate of the clerk of the district 
court that the original is lost, and an undisputed affidavit 
that the copy is correct, it will not be eliminated from the 


519 


268 


564 


files. Hitchcock v. ShAGEr ....sceccscesccessssssenescesees sessseens47 BO 


Registration. See Srock. 
Replevin. 


1, Instructions discussed. Nickolls v. Barnes...... seeeesseeee 214-23 


2. Petition held to state a cause of action. Johnson v. Neal... 
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3. 


4. 


INDEX. 


Of goods attached by sheriff; instructions approved, and 
evidence held to sustain judgment for plaintiff. Davis v. 
Getchell,......c000se000 fdesguStegensonesseettes ve debstedesteaeeusscste sees 792 
Jndgment in, should, as far possible, adjust all claims be- 
tween the parties. Smith v. Kinney...ccccccccorssereccscccrseere 166 


Reply. See PLEADING, 4, 5, 15, 16. 


Reservations. See TaxaTion, 1. 


Review. See SUPREME COURT. 


1. 


10. 


11. 


12. 


Objections to jurors must be made at trial to be consid- 
ered on review. Van Hiten v. Butt........ ahaddesesiasede sieeest 288 


. Where there is no bill of exceptions and error does not 


otherwise appear, judgment will he affirmed. Dodge 


County v. Kemmnitz. .......00c0008 duccensee's teicudesvarsosivtseedsee +»239-40 
Evidence omitted from bill of exceptions will not be con- 
sidered by the supreme court. Neal v. State ........ btesencee - 128 


. Errors not excepted to, nor assigned in motion for new 


trial, will be considered waived. Thurman v, Slate......... 229 
Unless clear weight of evidence is against finding of trial 
court on conflicting testimony, such finding is conclusive 
on appeal. Worthington v. Worthington......cceccoorerecseeees 338-9 


. Where verdict is the only one warranted by the evidence, 


an erroneous instruction will not justify reversal. W.U. 
Tel. Co. v. Lowrey...cs0e- sindivenesecees: eierecutes escuela sesoseseelsexcss 739 


. Affidavits used below will not be considered hy the su- 


preme conrt unless embodied in a bill of exceptions. 
Plaitsmouth v. Boeck....... teacecserenes tSeeacannseneeesne seeeeseeceres 299 
Van Etten v. Butt ..ccssseeseceeseee seeeene ob sbdeed gos ecevenseasnaasses « 289 


. Errors of law at a trial in the county court, without a 


jury, will not be reviewed in the supreme court on a peti-~ 
tion in error from county to district court. Nickerson v. 
Need eS .ccovvcssrescssnseseceressscessceseecs beensessacenrececsecereseees 232-3 


. Instructions omitted from the record are presumed to have 


been proper; and error cannot be predicated upon the 
refusal of the court to give others. Malcom. Hanson... 52 
On appeal from the judgment of the district court in an 
election contest, proceedings to determine the contest by 
lot will, in the absence of a bill of exceptions, be pre- 
sumed to have been regular. Barnd v. Hunt........ saeessseus 119 


Overruling motion for change of venue will not be re- 
viewed in the supreme court where such motion is not 
made a part of the record. Van Ettenv. Butt.....ccccccesseees 287 


Nor will a ruling of the trial court, in striking from the 


. 
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files an alleged disrespectful affidavit, be reviewed, if such 
affidavit is not included in the bill of exceptions; and the 
trial judge may be compelled by mandamus to so include 


Db Deed cessed unzsceeassvnsnbins iva ne ti Nan eeasodbas MaLsaueyaeeai ieee ek 287-8 
Revivor. See JupGmuents, 3. LIMITATION oF ACTIONS, 
1, 2, 7. 
Roads. See Highways. 
Robbery. 
Conviction sustained. Langford v. State....ccccccssscccsscesveroes 782 


Salaries. See Fees. OFFICERS. 
Sales. See Liquors,1, 3,4. PLEADING, 10. PRINCIPAL AND 
AGENT. WARRANTY. 
1. Instructions in action for breach of contract for, held erro- 
neous. Marshall v. Goble....cccsecsescseesceeeceee sveoes ekenetess 12, 13 
2. An instruction that if certain goods were sold by a debtor 
much below their value, that fact would be a strong 
badge of fraud, held, properly refused. Davis v. Getchell, 805-6 


3. Where a buyer accepts grain with knowledge of its qual- 
ity, he is bound for the contract price, though such con- 
tract was not in writing, and though the grain was resold 
as damaged for less than half cost. oman v. Bressler ...241-2 

4. Neither alleged verbal warranty nor defective quality 
established. JDfe.orimick Harvesting Muchine Co. v. Mar- 


5. Retention and use of article sold, beyond a reasonable 
time, constitute a full acceptance thereof. Id. 


Schools. 
1. While the appointment of a building committee to per- 


form duties properly devolving upon the district board is 

irregular, such error is cured if at the subsequent district 

meeting such committee is discharged, its acts approved, 

and all unfinished portions of the enterprise referred to 
the board. Maher v. State........eccscee dovoccscecrersesscssetes 367-9 

2. The district clerk’s journal, though not received from a 

predecessor, is sufficiently authenticated if identified by 

a former clerk, aud may be accepted as evidence of regu- 
lar notice of a district meeting.  Id...........ccscssccseserseees 369 

3. The powers of a district are the same at a special a3 at an 

annual meeting, and the latter may be adjourned. d., 
369, 370 

4. Money cannot be drawn from district treasury to pay con- 

tractors for erecting a building, except by orders on dis- 
trict treasurer sigued by director and moderator. Id...... 370 
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5. But mandamus lies to compel treasurer to pay such orders, 

if funds are on hand, I4.......+08 Sbaecdbussa@ecosenee ose seasedes . 370 
Second Trial. See Trrat, 1. 
Service. See EviDENCE, 19. Notice. SUMMONS. 
Set-Off. 

Semble, Where two parties are mutually indebted, and one of 
them has taken his exemptions, the other cannot set-off 
the debts due to himself as against those due from him. 
Deering v. Ruffner is..cccccece secccevcssccnccsccesevecscereseevenss 845, 851 

Sheriffs. See ATTACHMENT, 2. SUMMONs, 3. 
Sidewalks, See MUNICIPAL CORPORATIONS, 1,3. 
Special Benefits. See TaAxaTION, 10. 

Special Legislation. See ConsTITUTIONAL Law. 
Specific Performance. 

1. One who acquires title by adverse possession may enforce. 
Ballou v. Sherwood... .cscsccesscssccssceseeee Ween esedassgecacagessi 695-6 

2. Will not be decreed of a parol contract to convey real es- 
tate, unless such contract is clearly proven, both as to for- 
mation and as toitsterms. Worthington v. Worthington..... 339 

3. Testimony in action for, conflicting; finding of trial court 
against plaintiff not disturbed. d............ toeeseseoses +0.338-9 

4, Contract for exchange of real estate; collateral agreements 
held not to constitute a variance so as to warrant denial 
Of. Ballou v. Sherwood .......sccecccscveveccocccevccscessecscveeses 676-9 

5. Where a contract for sale of real estate contains no ex- 
press condition of forfeiture, but vendor has proffered deed 
with demand and notice, he is entitled to specific perform- 
ance or cancellation. Foster 0. Ley. ...cccssscsscscsscsscecasenes 411 


Stare Decisis. 
Bonnell v. Nuckolls County ....scccsssecereccsarscccesscccscssesseerscsees 190 


Statute of Frauds. 


1. Roman v. Bressler .......ssceee sa. pabdpare ssksaetsdeaesesteestleacadca aces 240 
2. Only vendor need sign the contract or memorandum re- 
quired by. Ballou v. Sherwood .......sccesveeseeees 676, 698-9, 711 


3. Where goods are furnished or services rendered to a third 
party at the request and on the credit of a promisor, the 
latter’s undertaking is not within the statute. Peyson v. 


CORRES. .ciesccecncediecac case cates seicvsasesesioncssseaieveeasdevescisesess 271 
4. Testimony held sufficient, on review, to establish such 
promise and credit. [d......ccsccccccsscsseusceeeseneeeseeee teense 271-2 


Statute of Limitations. See Lr1raTIoN oF ACTIONS. 
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Statutes. See TABLE, ante, p.xxxv. CONSTITUTIONAL Law. 

1. Requirement of sec. 125,.art. 1, ch. 18, Comp. Stats., that 
appointment of deputy to serve summons be dated, is 
directory merely, Forbes v. Bringe....sscccccccsscserccceccecs 759-60 

2. Provisions of ch. 12, Comp. Stats., relative to publication 
of notice of postponement of chattel mortgage sales, are 
mandatory. Coad v. Home Cattle Co......sescsccssccereceseee TO9—T1L 


3. Where an act requires the county board to comply with 
its provisions before it shall be in force, or a former act be 
abrogated, and non-compliance is shown, it is not error to 
observe the old act. Neal v. State.......cssceccsscscsssccsessessLQ0-7 


Stenographer. See WITNESSES, 
Stipulations. See EvipENCcE, 3, 


Stock. See TaxarTIon, 3. ; 
When pledged as collateral to secure a note, pledgee is enti- 
tled to dividends declared while interest on note remains 
unpaid, though principal has been paid, and no transfer 
has been made on the books as the by-laws require. Cent. 
Natl, Bank v. Wilder ...cscccccovcsesccsacsecccssccncs ccvescscenceees 456-7 . 


Streets. See MUNICIPAL CORPORATIONS, 1-4. 
Subscriptions. See Novation. 


Summons. : 
1. Technical objections to service of, should not be encour- 
aged. Bucklin v. Strickler .........0. aetestesves dedessweraserees we. 606 


2. Motion to quash, containing prayer for dismissal is a gen- 
eral appearance, Id ............ idudieoescees ecacceccceresccnccccceees BOT 
3. Failure of sheriff to date the indorsement of an appoint- 
ment of a deputy, as required by sec. 125, art. 1, ch. 18, 
Comp. Stats., will not invalidate the service. Forbes v. 
Bringe .ercccceesseee Waesdecvevesses es Siewaee sisted ves ausouedsessetivecs 759-60 
4. Where plaintiff is unable in justice’s court to obtain serv- 
ice upon one of three joint defendants, such service may 
by made while cause is pending in district court on ap- 
peal. Houston v. Pepperl ....ccssecesecceesserenees seeseoees turceoeee B31 


Supreme Court. See MAnDAmus, 5. Recorps. REVIEW. 

Judgment below for less than undisputed testimony shows 

successful party entitled to will be corrected by. Spence v. 
Damrow....... osesvee secceecccceoesecescvesoncer cecosscscccocenssssesene LLG—14 


Surprise. See TErAt, 4, 5. 


Taxation. See MUNICIPAL CoRPORATIONS, 5, 6. 
1. Government post traders on military reservations not ex- 
empt from, by state or county. Cherry County v. Thacher... 350 
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11. 


13. 


INDEX. 


. Government land sold partly on credit, and the title to 


which is in the United States, is nevertheless taxable from 
date of sale, and the purchaser’s interest may be sold for 
non-payment of taxes. Edgington v. Cook...... seseeveuecsss « 555 
Owners of national bank stock cannot deduct bona fide 
indebtedness from value of such stock in listing it for 
taxation. Bressler v. Wayne C0........1.00cceeeeee Scavetes eassesen 845 


. Taxes on personalty are not a continuous lien on the spe- 


cific property assessed; and if the latter has been trans- 
ferred without notice of unpaid taxes it cannot be dis- 
trained and sold therefor. Hill v. Palmer.......... se vevensessOGOmd 


. Provisions of subdiv. 8, sec. 52, art. 2, ch. 14, Comp. 


Stats., authorizing levy of occupation tax, are not repug- 
nant to secs, 1 and 6, art. 9, Const. Templeton v. Tekamah, 
544-5 
An ordinance imposing such a tax is valid in so far as it 
fixes a civil liability for its non-payment, but void as toa 
clause providing fine and imprisonment. Id.........ssee00004 545 
Territory annexed by a city, under sec. 99, ch. 14, Comp. 
Stats., is not exempt from, as if annexed under sec. 95 of 
the same chapter. Gottschalk v. Becher .....scecseereereeeeee- 860-2 
An action cannot be maintained to recover back taxes 
paid on unplatted lands improperly annexed to a manici- 
pal corporation more than tweuty years before, and where 
it is uncertain whether protest against such taxes was 
made before or after payment. MeClay v. Lincoln...... 417-21 


. Wherea city lot has been subdivided, assessments for alley 


paving should be made on each subdivision in proportion 
to the benefits received, though it does not abut on the 
alley. Lansing v. Lincoln........ oecceeneesesceceescecneces ween 470—1 
Special benefits and the fairness of the assessment are 
questions of fact. [d.......sssecccsreeseecessessesecsesecrueenees 457, 471 
In counties under township organization, the county 
board bas no jurisdictiou to increase or reduce the valua- 
tion of an individual assessment uutil application has been 
made to the township board, and been denied. JDMcGee v. 


. But where such county board has increased an assessment 


without the denial of an applicatiou by the township 
board, mandamus does not lie to compel the county board 
to expunge the record of its action. Zd.......-ssseseeseesneee 154-5 
Action on bond of county treasurer to recover taxes col- 
lected by him for the state, is properly brought in name 
of couuty. Valley County v. Robinson............. seagevesceeas 258-9 
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Tax Deed. See ADVERSE PossESSION, 4. 


Tax Liens. 
Decree foreclosing, where the real owner is not made a party, 
is void, though such owner’s deed is not recorded. Ed- 
MUNSON V. AlELANAET.....ereereveserecsseaveversesereorecssccsssvoreses OO4 


Telegraph Companies. 

1. Under sec. 12, ch. 89a, Comp. Stats., a printed stipulation 
on a message blank, limiting the company’s liability for 
non-delivery of unrepeated messages, is void. W. U. Tel. 
Co. 0. LOWY secceccevseesosvesses Seeadcaagese’ eiddasucsaeseeceses Ssoeess 736 

2. Title of such act held broad enough to cover the provis- 
ions of sec. 12. Td.........005 Seeue cess pessiessiesie el cctovestescess - 737 

3. Sender held not negligent in delivering message at branch 
office, and contents sufficient to show necessity of speedy 
traMSMISSIOD.  [d....ccecssccecncrecscecsccscrevcscesssscscteascssoseee V4 


Township Organization. See TaxaTIon, 11, 
Transfer. See STock. 
Trespass. See INJuNCTION. ONuUS PROBANDI, 2. 


Trial. See BILLs or Exceptions, 6. JURY. VERDICT. 
1. Former trial should be ignored. art v. Reid............. cove AD 


2. Absence of material witnesses known before trial caunot 
be first objected to after verdict. Van Etten v. Butt......... 288 
3. Remarks of counsel derogatory to character of adverse 
party and his family disapproved, but held, not sufficient 
ground for reversal. Daly v. Melendy.........ccseesessveveees 861-3 
4. Reassignment of causes on printed docket, resulting in 
the trial of a particular case before the schedule time, in 
the absence of counsel for defendant, and before, as he al- 
leged, certain witnesses could be procured, held, not error. 
City of Lincoln v. Staley.essccescecocceccceeveovevscesssceesescersesees OIG 
The proper practice in such cases is a motion for a contin- 
uance; the facts do not constitute a sufficient ground for 
anew trial. Td.......... ages cebseesvenseseeuss sttererererecersessceecss 68 


5. 


Trusts. See MorTGAGsES, 2. 
Prior to the act of 1891, p. 347, a county treasurer could not 
be held as a trustee for the county so as to answer for 
profits made in dealing with public funds. Wayne Co. v. 
Bressler ......04 a secceecccersecn sar ecaven ste eavererenererenscensertesssees B24 


User. See HiaHways,1. MUNICIPAL CORPORATIONS, 6. 
Usury. See Evipencs, 3,4. National BANKs. 
i. Cannot be recovered back after payment. Blain v. Will- 
BON sescerercarsarccerscsscccnsascersnvencceesanccvesesosccerscssssesessasess GUS 
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2, Agreement to pay a bonus to au agent to secure a loan is 

not usurious if such bonus coupled with the agreed rate 

is within the statutory limit. Upton v. O’Donahue......... 567 
3. Where the rate is fixed at six per cent, a provision for ten 

per cent in case of default in payment is in the nature of 

a penalty, but does not make the original contract usuri- 


OUS. Td... sersscccesesceereeteverseccessecsscssnoserencsssrseseceseesses OO 


4. Acontract for fifteen per cent interest on a note made 
and payable in Wyoming by a corporation doing most of 
its business in Nebraska, held, not usurious, such rate be- 
ing lawful in the former state. Coad v. Home Cattle Co...766-8 


Variance. 
Agreements collateral with a contract to exchange real estate, 
held, not to constitute. Ballou v. Sherwood......... seneveeces 676-9 


Vendor and Vendee. See SpeciFic PERFORMANCE. 


Only vendor need sign memorandum required by the statute 
of frauds. Ballow v. Sherwood ........00. Wassbewaaveee sreceseceees 676 


Verdict. 
1. Trial court held to have erred in directing. Halev. Ripp... 263 


2. Should be directed for defendant where the claim is barred 
by statute of limitations. Campbell v. Roe........:.sscceee 347-8 
3. Should be directed where testimony is not conflicting, and 
no inferences about which reasonable men might differ 
may be drawn from the evidence. C., B. & Q. RB. Co. » 


BOTROT OD  ccee Cenesess das siersecsesvedecadcutiesesececcscusdexsvesesece seers 317 
Verification. See ADMINISTRATION oF ESTATES, 1. 
View. 
1. Power to send the jury to view the scene of a crime is 
discretionary with the trial court. Neal v. State............ 143—4 
2. And the right of the accused to accompany the jury may 
He WAIVE. Ld.sscasseccroccreccecseseccrssccessecee eieedarises Siieeeses 131-2 


Voluntary Payment. 
Payment of usurious interest is. Blain v. Willeon............ 302 


Wages. See EXEMPTIONS, 3, 4: 


Waiver. See BasTagpy, 1. BriLis or Exceptions. CRIM- 
INAL LAw, 11. INSURANCE, 4, 6. MECHANICS’ LIENS, 
2, REvVIEW,4. TRIAL,2. VIEW. 


Warranty. See SALE, 4. 
Purchaser may recover for breach of, though note which he 
gave in payment has been negotiated, sued on, and not 
paid. Volland v, Baker.....ccsccsecsesseecsecnseseersenetasseees eee 396 
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Water Supply. 
Slate v. Crete. .c.crsseconsorscssenssseseneneeees Sscscasseccecescccnssssoseesecs DOG 


Ways. See HiaHways. 


Wills. 
Costs of proceedings to contest validity of, prosecuted in good 
faith, may be charged against the testator’s estate. Dfathis 


VD. PitMAN, ..rsccorerecescesscssceccnses dSeccesoetuesess soe sabe aneabe see 193-4 
Windmills. 
Party erecting, entitled to a mechanic’s lien. Phelps & Bigelow 
Windmill Co. v. Shy. ....cc0.c0e Weresteeceseossecrsdesonncconctosseetes 22-3 


Witnesses. See BASTARDY, 1, 2. TRIAL, 2, 4. 

1. One who had taken short-hand notes of certain testimony 
at a former trial is competent to testify to the facts in ev- 
idence from recollection, refreshing her memory from the 
notes, if she state that she remembers the testimony. 
Small v. Poffenbarger........ gee eesteaesaaseses Siesta tunaesdsscabesces 236-7 

2. Credibility is for the jury to determine, and it is error for 
the court to disparage the testimony of the accused by 
calling attention in two paragraphs of the instructions to 
such party’s interest in the suit. Clark v. State........... 249~50 

3. In order to impeach, by proving alleged contradictory 
staiement elsewliere made, witness’s attention must be 
called thereto, its time, place, etc. Bartlett v. Cheese- 
DOUGH ...cececeoscsccsercuscssceecccsvcecsecsescsscesscccesesseesee renee B4a—4 


Daly v. Melendyne..ccccccccverersenees shesneccevane ee heseedesecundd dean 856-7 
4. But such foundation is not required in proving admis- 
sions of a party to thesuit. Bartlelt v. Cheesebrough....... 344 


‘Words and Phrases. (Defined, Construed, Applied, etc.) 
1. “Appurtenanece,”’ as used in mechanic’s lien act (sec. 3, 
ch. 54, Comp. Stats.), includes windmill. Phelps & Bigelow 


Windmtll Co, v. SRY wrccccovensercnssenvcescceescscesees Aisewereaeees 22-3 

2. “ Assignee’? of mortgage. Daniels v. Densmore......... 
3. “Badge of fraud.’’ Davis v. Gletchell......ccocessscescescrseee 805-6 
4. “In pari materia.” Gottschalk v. Becher.s...ccevcereses aaa det 660-1 
5. “Moneyed capital.’? Bressler v. Wayne Co.......c0s00.«0-+-837-45 
6. “Necessaries.’? Lehnoff v. Fisher. ......ccssscossvsceccovsseceeese 111 
7. “Reasonable doubt.”” Langford v. State...... 7183 
. 8 “ Wages.’? Deering v. Ruffner....... Bat dees cedesescsosbssigtsten cz 851 
9. “Without recourse.” Palmer v. Courtney....ccccccrsecceeresees 731 


Writs. See ATTACHMENT. SUMMONS. 


